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Preface 

The two-volume set of the Arkansas Code of 1987 Annotated Court Rules 
contains rules of practice and procedure currently followed by the state and 
federal courts of Arkansas. Each set of rules is individually indexed. Rules 
have been edited for internal typographical, consistency, but otherwise 
appear as promulgated by each court. 

Original commentary to the Arkansas Rules of Criminal Procedure was 
drafted by Deputy Attorney General Frank B. Newell and Assistant Attor- 
ney General L. Scott Stafford. The 1987 unofficial supplementary commen- 
tary to the Rules of Criminal Procedure was prepared by Mr. Frank B. 
Newell; the conclusions stated are those of Mr. Newell, and the commentary 
has not been reviewed or approved by any state agency or court. 

In some cases, rules, or their related commentaries, reporter’s notes, etc., 
cite provisions of the obsolete Arkansas Statutes Annotated of 1947. These 
references can be translated easily by using Tables Volume A of the Code, 
beginning on page 79. 

These volumes contain rules received by LexisNexis through October 6, 
2022, for the state courts, the federal district courts, and the United States 
Court of Appeals for the Eighth Circuit. 


Annotations are based on decisions of state and federal courts construing 
Arkansas law which will be printed in the following sources: 


Arkansas Supreme Court and Arkansas Court of Appeals Opinions 
Federal Supplement 

Federal Reporter, 4th Series 

United States Supreme Court Reports 

Bankruptcy Reporter 

Arkansas Law Notes 

Arkansas Law Review 

University of Arkansas at Little Rock Law Review 

American Law Reports (ALR) 


Suggestions, comments, or questions about this or any other volume of the 
Code are welcome. You may call our toll-free number, 1-800-833-9844, fax us 
toll free at 1-800-643-1280, email us at customer.support@bender.com or 
write: Arkansas Code Editor, LexisNexis, 9443 Springboro Pike, 
Miamisburg, OH 45342. Visit our website at www.lexisnexis.com for an 
on-line bookstore, technical support, customer service and other company 
information. 
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User’s Guide 


Many of the Arkansas Code’s research aids, as well as its organization and 
other features, are described in the User’s Guide, which appears near the 
beginning of Volume 1A of the Arkansas Code of 1987 Annotated. 
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RULES OF APPELLATE PROCEDURE — CIVIL 


Rule 

Rule 1. Scope of rules. 

Rule 2. Appealable Matters; Priority. 

Rule 3. Appeal -- How taken. 

Rule 4. Appeal -- When taken. 

Rule 5. Record -- Time for filing. 

Rule 6. Record on appeal. 

Rule 7. Certification, format, and transmission of record. 
Rule 8. Stay pending appeal. 

Rule 9. Extension of time when clerk’s office is closed. 
Rule 10. Uniform paper size. 

Rule 11. Certification by parties and attorneys; frivolous appeals; sanctions. 
Rule 12. Substitution of Parties. 


Publisher’s Notes. 
The Per Curiam dated July 10, 1995, pro- 
vided, in part: “We hereby adopt the Revised 


Rules of Appellate Procedure, to be effective on 
January 1, 1996.” 


Rule 1. Scope of rules. 


These rules shall govern the procedure in civil appeals to the Arkansas 
Supreme Court or Court of Appeals. Whenever the words Supreme Court 
appear in these rules, the words Court of Appeals shall be substituted in 
applying the rules in a case in which jurisdiction of the appeal is in the Court 
of Appeals under Rule 1-2 of the Rules of the Supreme Court and Court of 


Appeals. 


HISTORY: Amended May 5, 1980; adopted 
and amended July 10, 1995, effective January 
1, 1996. 


Publisher’s Notes. 

The Per Curiam orders of the Supreme Court 
entered on December 18, 1978, adopting the 
Rules of Civil Procedure, the Rules of Appellate 
Procedure and the Rules of Inferior Courts, 
read: “PER CURIAM. The Court, pursuant to 
Act 38 of 1973 and to its constitutional and 
inherent power to regulate procedure in the 
courts, hereby adopts the Rules of Civil Proce- 
dure submitted by the Civil Procedure Revision 
Committee, with modifications made by the 
Court. These Rules will be effective July 1, 
1979. The court expresses its great apprecia- 
tion for the untiring work done by the members 
of the Committee and for the various sugges- 
tions made by attorneys in response to the 
Court’s invitation.” 


Reporter’s Notes to Rule 1 (1994): 
This rule is a slightly modified version of 
former Appellate Rule 1. The word “civil” has 


been added to the first sentence to make clear 
that these rules apply only to appeals in civil 
cases. The Reporter’s Notes prepared in con- 
nection with former Appellate Rule 1 are set 
out below. 


Additon to Reporter’s Notes to Rule 1: 

1. This rule makes it clear that these rules 
apply only to appeals to the Arkansas Supreme 
Court. They have no applicability to appeals 
from municipal, county, small claims courts, 
etc. 

2. The Committee did not deem it necessary 
to draft comprehensive rules dealing with the 
procedure after the Arkansas Supreme Court 
has acquired jurisdiction of a particular case. 
The Supreme Court has periodically revised its 
own rules with the result that little or no 
change is necessary at that level. These appel- 
late rules are basically a revision and conden- 
sation of prior Arkansas statutory law as it 
affected procedures prior to the time the Su- 
preme Court acquired jurisdiction. Thus, these 
rules are much less comprehensive than the 
federal appellate rules. 
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ARKANSAS COURT RULES 


Rule 2 


CASE NOTES 


Preemption by Special Statutes. 

The Rules of Appellate Procedure are broad 
and general in their scope while § 11-9-711 
may be characterized as a special statute gov- 
erning appeals only in workers’ compensation 
cases; in such cases, the special statute was 
intended to remain in force as an exception to 
the latter and more general enactment. Sunbelt 
Couriers v. McCartney, 31 Ark. App. 8, 786 


S.W.2d 121, affd, 303 Ark. 522, 798 S.W.2d 92 
(1990). 


Cited: 

Morgan v. National Pizza Co., 285 Ark. 61, 
684 S.W.2d 812 (1985); Saber Mfg. Co. v. 
Thompson, 286 Ark. 150, 689 S.W.2d 567 
(1985). 


Rule 2. Appealable Matters; Priority. 


(a) An appeal may be taken from a circuit court to the Arkansas Supreme 


Court from: 


(1) A final judgment or decree entered by the circuit court; 

(2) An order which in effect determines the action and prevents a 
judgment from which an appeal might be taken, or discontinues the action; 

(3) An order which grants or refuses a new trial; 

(4) An order which strikes out an answer, or any part of an answer, or any 
pleading in an action; 

(5) An order which vacates or sustains an attachment or garnishment; 

(6) An interlocutory order by which an injunction is granted, continued, 
modified, refused, or dissolved, or by which an application to dissolve or 
modify an injunction is refused; 

(7) An interlocutory order appointing a receiver, or refusing to wind up a 
pending receivership or to take the appropriate steps to accomplish the 
purposes thereof, such as directing a sale or other disposal of property held 
thereunder; 

(8) An order which disqualifies an attorney from further participation in 
the case; 

(9) An order granting or denying a motion to certify a case as a class action 
in accordance with Rule 23 of the Arkansas Rules of Civil Procedure; 

(10) An order denying a motion to dismiss or for summary judgment based 
on the defense of sovereign immunity or the immunity of a government 
official; 

(11) An order or other form of decision which adjudicates fewer than all 
the claims or the rights and liabilities of fewer than all the parties in a case 
involving multiple claims, multiple parties, or both, if the circuit court has 
directed entry of a final judgment as to one or more but fewer than all of the 
claims or parties and has made an express determination, supported by 
specific factual findings, that there is no just reason for delay, and has 
executed the certificate required by Rule 54(b) of the Rules of Civil Proce- 
dure; 

(12) An order appealable pursuant to any statute in effect on July 1, 1979, 
including Ark. Code Ann. § 16-108-228 (formerly § 16-108-219) (an order 
denying a motion to compel arbitration or granting a motion to stay 
arbitration, as well as certain other orders regarding arbitration) and 
section 28-1-116 (all orders in probate cases, except an order removing a 
fiduciary for failure to give a new bond or render an accounting required by 
the court or an order appointing a special administrator); and 

(13) A civil or criminal contempt order, which imposes a sanction and 
constitutes the final disposition of the contempt matter. 
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Rule 2 RULES OF APPELLATE PROCEDURE — CIVIL Rule 2 


(b) An appeal from any final order also brings up for review any intermedi- 
ate order involving the merits and necessarily affecting the judgment. An 
appeal from an order disposing of a postjudgment motion under Rule 4(b)(1) 
brings up for review the judgment and any intermediate order involving the 
merits and necessarily affecting the judgment, as well as the order appealed 
from. 

(c) Except as provided in Rule 6-9 of the Rules of the Supreme Court and 
Court of Appeals, appeals in juvenile cases shall be made in the same time and 
manner provided for appeals from circuit court. 

(1) In delinquency cases, the state may appeal only under those circum- 
stances that would permit the state to appeal in criminal proceedings. 

(2) Pending an appeal from any case involving a juvenile out-of-home 
placement, the circuit court retains jurisdiction to conduct further hearings. 

(3) In juvenile cases where an out-of-home placement has been ordered, 
orders resulting from the hearings set below are final appealable orders: 

(A) adjudication and disposition hearings; 

(B) review and permanency planning hearings if the court directs entry 
of a final judgment as to one or more of the issues or parties and upon 
express determination supported by factual findings that there is no just 
reason for delay of an appeal, in accordance with Ark. R. Civ. P. Rule 54(b); 
and 

(C) termination of parental rights. 

(d) All final orders awarding custody are final appealable orders. 

(e) Appeals in criminal cases have priority over all other business. With 
respect to civil cases, appeals under subdivisions (a)(6), (a)(7), (a)(9), (c)(3), and 
(d) of this rule take precedence. 

(f)(1) The Supreme Court may, in its discretion, permit an appeal from an 

order denying a motion for a protective order pursuant to Rule of Civil 

Procedure 26(c), an order pursuant to Rule of Civil Procedure 37 compelling 

production of discovery, or an order denying a motion to quash production of 

materials pursuant to Rule 45 when the defense to production is any 
privilege recognized by Arkansas law or the opinion-work-product protec- 
tion. A petition for permission to appeal must be filed with the Supreme 

Court within 14 calendar days after the order is entered. The circuit court’s 

order shall be supported by factual findings and shall address the factors 

(a)-(f) listed below. The decision of the Supreme Court to grant permission to 

appeal will be guided by: 

(a) the need to prevent irreparable injury; 

(b) the likelihood that the petitioner’s claim of privilege or protection 
will be sustained; 

(c) the likelihood that an immediate appeal.will delay a scheduled trial 
date; 

(d) the diligence of the parties in seeking or resisting an order compel- 
ling the discovery in the circuit court; 

(e) the circuit court’s written statement of reasons supporting or oppos- 
ing immediate review; and 

(f) any conflict with precedent or other controlling authority as to which 
there is substantial ground for difference of opinion. 

(2) The petition must address the factors listed in subdivision (f)(1) and 
shall be limited to 10 pages exclusive of supporting materials. Petitioner 
shall attach in an addendum sufficient supporting documentation from the 
circuit court record for the Supreme Court to understand the dispute and the 
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Rule 2 


ARKANSAS COURT RULES 


Rule 2 


issues that would be presented in the permissive appeal. A party may file a 
response within 10 calendar days after the petition is served. Any response 
shall also be limited to 10 pages exclusive of any supplementary addendum. 
Replies and petitions for rehearings shall not be allowed. 

(3) Neither the petition nor the grant of-permission for an appeal shall 
delay any scheduled trial or lower-court proceeding unless the circuit court 
or the Supreme Court orders. If the Supreme Court grants the petition, the 
petitioner must file a notice of appeal with the circuit clerk within 10 
calendar days of the Supreme Court’s order and file the record on appeal 
within 30 calendar days from the entry of the order allowing the appeal. 


HISTORY: Amended July 12, 1982; 
amended March 18, 1985; amended November 
11, 1991, effective January 1, 1992; amended 
November 8, 1998, effective January 1, 1994; 
adopted and; amended July 10, 1995, effective 
January 1, 1996; adopted and; amended effec- 
tive March 4, 1999; amended January 27, 2000; 
amended February 1, 2001; amended June 7, 
2001, effective July 1, 2001; amended March 
13, 2003; amended May 18, 2006, effective July 
1, 2006; amended October 9, 2008, effective 
January 1, 2009; amended June 3, 2010, effec- 
tive July 1, 2010; amended May 24, 2012, 
effective July 1, 2012; amended March 13, 
2014, effective July 1, 2014; amended Decem- 
ber 7, 2017, effective January 1, 2018. 


Reporter’s Notes to Rule 2 (1995): 

This rule is virtually identical to former Ap- 
pellate Rule 2, although the title has been 
changed to more accurately reflect its content. 
Subdivision (c) has been modified to expressly 
include the statement that criminal appeals 
take precedence in the Supreme Court, as was 
the case under former Rule 36.2 of the Rules of 
Criminal Procedure. The Reporter’s Notes pre- 
pared in connection with former Appellate Rule 
2 are set out below. 


Addition to Reporter’s Notes to Rule 2: 

1. Act 38 of 1973, authorizing the Supreme 
Court to prescribe rules of civil procedure, pro- 
vides that rights of appeal shall continue as 
authorized by law. Accordingly, in this rule the 
Court has preserved rights of appeal as con- 
ferred by superseded Ark, Stat. Ann. § 27-2101 
(Supp. 1971), superseded § 27-2102 (Repl. 
1962), and superseded § 31-165 (Repl. 1962). 
If, at the effective date of these rules, there are 
other statutes conferring rights of appeal from 
trial courts, they are not intended to be super- 
seded. 

2. An order dismissing a writ of garnishment 
is appealable. Bank of Eudora v. Ross, 168 Ark. 
754, 271 S.W. 703 (1925). 


Addition to Reporter’s Notes, 1985 Amend- 
ment: 

Subsection (9) is added to Rule 2(a) to permit 

appeal to the Supreme Court of an order certi- 


fying a case as a class action under Rule 23, 
Ark. R. Civ. P. See Ford Motor Credit Co. v. 
Nesheim, 285 Ark. 253, 686 S.W.2d 777 (1985). 
The Supreme Court has previously held that an 
order denying class certification is appealable 
under Rule 2. Drew v. First Federal Savings & 
Loan Ass’n, 271 Ark. 667, 610 S.W.2d 876 
(1981). In contrast, neither type of order is 
immediately appealable in the federal courts. 
See Coopers & Lybrand v. Livesay, 487 U.S. 473 
(1978); Gardner v. Westinghouse Broadcasting 
Co., 487 U.S. 478 (1978). 


Addition to Reporter’s Notes, 1991 Amend- 
ment: 

Rule 2(a)(9) is amended to expressly permit 
an immediate appeal from any order denying a 
motion to certify a case as a class action, as well 
as from an order granting such certification. 
The Supreme Court has held that both types of 
orders may be immediately appealed. See Ford 
Motor Credit Co. v. Nesheim, 285 Ark. 253, 686 
S.W.2d 777 (1985); Drew v. First Federal Sav- 
ings & Loan Ass’n, 271 Ark. 667, 610 S.W.2d 
876 (1981). However, Rule 2(a)(9) has hereto- 
fore specifically dealt only with orders granting 
class certification. Rule 2(c) is amended to add 
appeals under Rule 2(a)(9) to the list of those 
that “take precedence,” since appeals of orders 
granting or denying class certification are in- 
terlocutory in nature. 


Addition to Reporter’s Notes, 1999 Amend- 
ment: 

The Supreme Court added subdivisions (c) 
and (d) to Rule 2 in 1999 and redesignated 
former subdivision (c) as (e). Also, appeals un- 
der subdivisions (c)(3) and (d) were added to the 
list of civil cases that “take precedence” in the 
appellate court. These changes were recom- 
mended by an ad hoc committee on foster care 
and adoption. See In re Rules of Appellate 
Procedure—Civil, Rule 2, 336 Ark. Appx. 
(1999). 


Addition to Reporter’s Notes, 2000 Amend- 
ment: 
Three changes, all of which restate present 
law, have been made in Rule 2(a). New para- 
graph 10 provides that an immediate appeal 


Rule 2 


lies from an order “denying a motion to dismiss 
or for summary judgment based on the defense 
of sovereign immunity or the immunity of a 
government official.” This provision is a codifi- 
cation of case law. See, e.g.,Ozarks Unlimited 
Resources Coop., Inc. v. Daniels, 333 Ark. 214, 
969 S.W.2d 169 (1998); Newton v. Ethoch, 332 
Ark. 325, 965 S.W.2d 96 (1998); Robinson v. 
Beaumont, 291 Ark. 477, 725 S.W.2d 839 
(1987). 

New paragraph 11 is a restatement of Rule 
54(b) of the Arkansas Rules of Civil Procedure. 
Because noncompliance with Rule 54(b) contin- 
ues to be a problem, this provision was added as 
a reminder to counsel. New paragraph 12 re- 
flects the Supreme Court’s holding that Rule 
2(a) preserves all statutory rights of appeal in 
existence as of July 1, 1979, the effective date of 
the Rules of Appellate Procedure. See Pickens v. 
Black, 316 Ark. 499, 872 S.W.2d 405 (1994); 
American Ins. Co. v. Cazort, 316 Ark. 314, 871 
S.W.2d 575 (1994). The original Reporter’s Note 
to Rule 2 contains a statement to that effect, 
but the Committee on Civil Practice deemed it 
desirable to include specific language in the 
text of the rule. Paragraph 12 also includes two 
examples of statutes that fall within its scope. 


Addition to Reporter’s Notes, [February] 
2001 Amendment: 
Paragraph 11 of subdivision (a) has been 
amended to reflect the certificate now required 
by Rule 54(b) of the Rules of Civil Procedure. 


Addition to Reporter’s Notes, [June] 2001 
Amendment: 

The reference to chancery and probate courts 
in the introductory clause of Rule 2(a) has been 
deleted in light of Constitutional Amendment 
80, the new judicial article approved by the 
voters in November 2000. That amendment 
established the circuit courts as the state’s 
“trial courts of original jurisdiction” and abol- 
ished the separate chancery and probate 
courts. For the same reason, the references to 
“trial court” in subdivisions (a)(1) and (a)(11) 
have been replaced with “circuit court.” 

The term “probate court” has been deleted 
from subdivision (a)(12) and the provision re- 
written to refer to “probate cases.” Similarly, 
the reference to “juvenile court” in the introduc- 
tory sentence of subdivision (c) has been de- 
leted and the sentence revised to refer to “juve- 
nile cases.” In subdivision (c)(2), the reference 
to “juvenile court” has been changed to “circuit 
court.” 


Addition to Reporter’s Notes, 2003 Amend- 
ment: 
The second sentence of subdivision (b) is new. 
This sentence formerly appeared in Rule 5(b), 
which has been rewritten. 


Addition to Reporter’s Notes, 2010 Amend- 
ment: 
New subdivision (a)(13) has been added to 
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reflect the common-law rule that some con- 
tempt orders are final and appealable. Young v. 
Young, 316 Ark. 456, 460, 872 S.W.2d 856, 858 
(1994). For more than a century, Arkansas 
appellate courts reviewed these issues through 
certiorari because the statutes did not provide 
for the appeal of a contempt order. In 1985, the 
Arkansas Supreme Court recognized that 
“lolur cases have gradually reached the point at 
which in contempt cases there is no difference 
except in name between review by certiorari 
and review by appeal.” Frolic Footwear, Inc. v. 
State, 284 Ark. 487, 489-90, 683 S.W.2d 611, 
612 (1985). The court therefore announced that 
henceforth it would review contempt orders by 
way of appeal rather than by writ. 284 Ark. at 
490, 683 S.W.2d at 612. 

Not all contempt orders, however, are final 
and thus appealable. For a contempt order to be 
final, it must completely dispose of the con- 
tempt matter between the appellant and the 
court. Taylor v. Taylor, 26 Ark. App. 31, 33, 759 
S.W.2d 222, 223 (1988). A final contempt order 
also imposes sanctions. Jbid. Where an order 
does not impose any sanctions, the contempt 
has been remitted and no basis for appellate 
relief exists. bid. For example, an order indefi- 
nitely suspending contempt sanctions amounts 
to a complete remission of the contempt. War- 
ren v. Robinson, 288 Ark. 249, 253, 704 S.W.2d 
614, 616-17 (1986); Stewart v. State, 221 Ark. 
496, 503, 254 S.W.2d 55, 59 (1953). When a 
contempt sanction is only partially suspended, 
however, the portion that was suspended is 
remitted, but the remaining portion of the 
contempt still exists and may be appealed. 
Henry v. Eberhard, 309 Ark. 336, 342, 832 
S.W.2d 467, 470 (1992). Further, when a con- 
tempt sanction is suspended conditionally for a 
specific period of time, our supreme court has 
concluded that the suspension amounts to a 
postponement of the contempt rather than a 
remission. /bid. An order with postponed sanc- 
tions is appealable. Ibid. 


Addition to Reporter’s Notes, 2012 Amend- 
ment: 

Arkansas Rules of Appellate Procedure-Civil 
2(b) and 3(a) contained an ambiguity (same 
language in both rules) that could have been 
misconstrued as creating, under limited cir- 
cumstances, a 180-day period in which to file 
the notice of appeal of a judgment (or interme- 
diate order). Both rules stated that “[a]ln appeal 
from an order disposing of a postjudgment 
motion under Rule 4 brings up for review the 
judgment and any intermediate order involving 
the merits and necessarily affecting the judg- 
ment, as well as the order appealed from.” 

The reference in Rules 2(b) and 3(a) to orders 
disposing of postjudgment motions under Rule 
4 (without designation of a specific subdivision 
under Rule 4) was intended to apply only to 
orders disposing of the postjudgment motions 
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included in Rule 4(b)(1) (motions for judgment 
notwithstanding the verdict, motions to amend 
the court’s findings of fact or to make additional 
findings, or any other motions to vacate, alter, 
or amend the judgment). However, the general 
reference to Rule 4 in Rules 2(b) and 3(a) could 
have been read as allowing appellate review of 
the original judgment (or intermediate order) 
“brought up for review” by an order disposing of 
any postjudgment motion allowed under Rule 
4. Since motions for extension of time to file a 
belated appeal are also included under Rule 4 
(Rule 4(b)(3)), orders denying belated appeal 
motions could have been considered to bring up 
for review the original judgment (or intermedi- 
ate order). Because belated appeal motions 
under Rule 4(b)(3) may be filed up to 180 days 
following the judgment, the effect would have 
been to create a 180-day period in which to 
appeal the original judgment (or intermediate 
order). 

The amendment clarifies the original intent 
of Rules 2(b) and 3(a) by specifically limiting 
the postjudgment motions that bring up for 
review original judgments or intermediate or- 
ders to the postjudgment motions included in 
Rule 4(b)(1). 

The addition of new paragraph (f) gives the 
Arkansas Supreme Court discretion to grant 
permission to take an interlocutory appeal of 
an order under Ark. R. Civ. P. 37 compelling 
production of materials or information or an 
order under Ark. R. Civ. P. 45 denying a motion 
to quash production of materials.for which a 
privilege or opinion-work-product is claimed. In 
part the rule is modeled on the successful 
federal court discretionary interlocutory appeal 
procedures found in Title 28 U.S.C. § 1292(b) 
and Federal Rule of Civil Procedure 23(f). 

The availability of interlocutory appellate 
review of privilege and work product matters 
was previously restricted by statements in sev- 
eral Arkansas cases that interlocutory review 
will not be allowed “even when the alleged 
discovery violation pertains to material the 
petitioning party claims are privileged.” Cooper 
Tire & Rubber Co. v. Phillips Cnty. Circuit 
Court, 2011 Ark. 183, at 6, Si Weodit ids 
Monticello Healthcare Center, LLC v.Goodman, 
2010 Ark. 339, at 18,__—s S.W.3d ___; Baptist 
Health v. Circuit Court of Pulaski Cnty., 373 
Ark. 455, 284 S.W.3d 499 (2008). The concern 
expressed by the court was that allowing inter- 
locutory review could lead to its having to make 
piecemeal decisions whenever an application 
for di-covery is unsuccessfully resisted at the 
trial court level. However, a privilege issue that 
arises within the context of a discovery request 
also implicates substantive rights that extend 
well beyond the scope of discovery concerns. See 
generally Sarah Blassingame Leflar, Reviving 
the Privilege Doctrine: The Appealability of Or- 
ders Compelling the Production of Privileged 
Information, 62 Ark. L. Rev. 283, 288 (2009). 
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See also Jonathan P. Rich, Note, The Attorney- 
Client Privilege in Congressional Investiga- 
tions, 88 Colum. L. Rev. 145, 165 (1988). In 
addition, the Arkansas Supreme Court has rec- 
ognized an exception to the general doctrine 
barring- interlocutory appellate review of dis- 
covery matters where the issue is not merely 
the resolution of a discovery matter but in- 
volves another area of law that could be im- 
pacted by the resolution of the discovery mat- 
ter. Cooper Tire & Rubber Co. v. Phillips Cnty. 
Circuit Court, 2011 Ark. 188, at 6. (Cooper 
involved an order to produce confidential trade 
secret information for which privilege protec- 
tion is recognized under Rule 507 of the Arkan- 
sas Rules of Evidence.) 

New subdivision (f)(1) recognizes that the 
integrity of certain relationships and informa- 
tion will be irretrievably compromised if appel- 
late review of a privilege-contested order allow- 
ing discovery must wait until after the circuit 
court enters a final judgment. Belated vindica- 
tion cannot re-cloak the disclosed information. 
The amendment establishes a mechanism by 
which the court can balance the interest of 
judicial efficiency and the values inherent in 
substantive-privilege law. The concern with al- 
lowing piecemeal interlocutory appeals of dis- 
covery matters is addressed by narrowly limit- 
ing the appeal process to privilege matters and 
by giving the court authority to allow an appeal 
only if in the court’s discretion the matter is 
worthy of further appellate consideration. 

Subdivision (f)(1) establishes guidelines for 
the court’s decision whether to allow the ap- 
peal. To help ensure development of an ad- 
equate record for the Supreme Court’s consid- 
eration of whether to allow an appeal, the trial 
court is required to make factual findings and 
address the guideline factors (a) through (f) (see 
also corresponding Ark. R. Civ. P. 26 (f)). In 
contrast to the factual findings required under 
Ark. R. Civ. P. 54 (b), subdivision (f)(1) does not 
make the findings a requirement of the court’s 
jurisdiction on appeal (seeArk. R. Civ. P. 54 
(b)(2)).The contents of the petition to allow an 
appeal and associated procedures are pre- 
scribed, in part, by subdivision (f)(2). The sub- 
division (f)(2) procedures allow the filing of a 
response but prohibit a reply or a petition for 
rehearing. Under subdivision (f)(3) appeal pro- 
ceedings are not to delay trial or other lower- 
court proceedings unless ordered by the circuit 
court or the Supreme Court. The initial proce- 
dures to be followed if the court allows an 
appeal are also prescribed by subdivision (f)(3). 


Addition to Reporter’s Notes, 2018 Amend- 
ment: 

Act 695 of 2011 completely revised the Uni- 
form Arbitration Act, and the appeals provi- 
sion, formerly appearing at Ark. Code Ann. 
§ 16-108-219, was recodified at § 16-108-228. 
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Subsection (a)(12) of the rule was amended to 
reflect this change. 
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CASE NOTES 


In General. 

This rule preserved all statutory rights of 
appeal that were in existence at the effective 
date of the rules, July 1, 1979. American Ins. 
Co. v. Cazort, 316 Ark. 314, 871 S.W.2d 575 
(1994). 

This rule preserves the statutory rights of 
appeal which were in existence at the effective 
date of the appellate rules, including those 
granted under § 28-1-116. In re Vesa, 319 Ark. 
574, 892 S.W.2d 491 (1995). 


Appealable Order. 

Although a circuit court dismissed an 
amended complaint against the Department of 
Human Services for the transfer of operational 
control, ownership, and licensure of two skilled 
nursing facilities without prejudice, the inter- 
mediate appellate court had jurisdiction to hear 
the appeal. Hemp Health, LLC v. Ark. Dep’t of 
Human Servs., 2022 Ark. App. 193, 644 S.W.3d 
829 (2022). 

Appellate court did not have an appealable 
order and it lacked jurisdiction to address the 
parties’ challenges to such order because the 
vacated judgment was not the result of an 
adversarial proceeding that constituted a com- 
plete trial with both parties present to fully 
contest the merits and damages. Furthermore, 
the order on appeal spanned seven pages, six of 
which the circuit court devoted to explaining 
the various reasons why its prior grant of 
summary judgment was erroneous. Eldridge v. 
Waugh, 2022 Ark. App. 241 (2022). 

Father’s appeal was dismissed under Rule 
2(a)(1) because there had been no final order 
awarding custody, and his motion for a change 
in custody remained unresolved; Rule 2(a)(13) 
was inapplicable because the trial court denied 
the father’s petition for contempt, so there was 
no order of contempt, nor was any sanction 
imposed. John v. Bolinder, 2021 Ark. App. 477 
(2021). 


An order disqualifying counsel is appealable. 
Herron v. Jones, 276 Ark. 493, 637 S.W.2d 569 
(1982). 

An order setting aside the judgment against 
a garnishee was appealable to the Supreme 
Court only because the appeal involved the 
interpretation or construction of § 16-58-125, 
which establishes the requirements for services 
of process upon a corporate agent at a branch 
office. Morgan v. National Pizza Co., 285 Ark. 
61, 684 S.W.2d 812 (1985). 

The order of a trial court certifying a case as 
a class action under Ark. R. Civ. P. 23 was a 
final or appealable order as defined in this rule 
following the Supreme Court’s amendment of 
this rule to permit an appeal from an order 
certifying a case as a class action. Ford Motor 
Credit Co. v. Nesheim, 285 Ark. 253, 686 S.W.2d 
777 (1985); Pledger v. Bosnick, 306 Ark. 45, 811 
S.W.2d 286 (1991), cert. denied, 509 U.S. 921, 
118"S.0C#.13034))7125: Ly Edy 2d.'721.(1993), 
overruled, Department of Fin. & Admin. v. 
Staton, 325 Ark. 341, 942 S.W.2d 804 (1996). 

An appeal was properly taken from an inter- 
locutory order compelling the appellants to 
comply with discovery of financial data con- 
cerning a church, because if appellants com- 
plied with the discovery order and the trial 
court concluded after the trial that appellees 
were not entitled to the information they 
sought, appellants could not be placed in their 
former condition. Gipson v. Brown, 288 Ark. 
422, 706 S.W.2d 369 (1986). 

The order, which denied the appellant’s mo- 
tion to modify, set aside, and vacate the writ of 
mandamus, ordered that the sale of the prop- 
erty, under levy of execution, proceed; this 
order was within the ambit of this rule. Smith v. 
Flash TV Sales & Serv., Inc., 17 Ark. App. 185, 
706 S.W.2d 184 (1986). 

An appeal from any final order also brings up 
for review any intermediate order involving the 
merits. Hayden v. Hayden, 291 Ark. 582, 726 
S.W.2d 287 (1987). 
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For an order of a trial court to be appealable, 
it must be an order which in effect determines 
the action and prevents a judgment from which 
an appeal might be taken or discontinues the 
action. Associates Fin. Servs. Co. v. Crawford 
County Mem. Hosp., 297 Ark. 14, 759 S.W.2d 
210 (1988). 

Subdivision (a)(4) of this rule authorizes an 
appeal when an answer has been stricken, even 
if it is not a final judgment. Arnold Fireworks 
Display, Inc. v. Schmidt, 307 Ark. 316, 820 
S.W.2d 444 (1991). 

Order which recited that the chancery court 
lacked personal jurisdiction and that any peti- 
tion for termination of parental rights would 
have to be filed in another state, decisively 
concluded the right to file for termination of 
parental rights in Arkansas and was, therefore, 
final and appealable. Arkansas Dep’t of Human 
Servs. v. Farris, 309 Ark. 575, 832 S.W.2d 482 
(1992). 

The denial of an intervention of right based 
on a claimed interest in the litigation which 
may be unprotected constitutes an appealable 
order under subdivision (a)(2) of this rule. 
Cupples Farms Partnership v. Forrest City 
Prod. Credit Ass’n, 310 Ark. 597, 839 S.W.2d 
187 (1992). 

An order vacating a judgment within ninety 
days is not an appealable order because it is not 
a final order dismissing the parties from the 
action, but an order vacating a judgment after 
ninety days is an appealable order because it is 
the equivalent of an order in an independent 
action setting aside the judgment. Lamb v. 
JFM, Inc., 311 Ark. 89, 842 S.W.2d 10 (1992). 

An order granting or refusing a new trial is 
appealable. Mikkelson v. Willis, 38 Ark. App. 
33, 826 S.W.2d 830 (1992). 

A decree that orders a judicial sale of prop- 
erty and places the court’s directive into execu- 
tion is a final order and appealable under 
subdivision (a)(1) of this rule. When there is 
such an order, a certification under Ark. R. Civ. 
P. 54(b) is not necessary. Alberty v. Wideman, 
312 Ark. 434, 850 S.W.2d 314 (1993). 

An order dismissing a complaint with preju- 
dice is a final and appealable order. Hubbard v. 
Shores Group, Inc., 313 Ark. 498, 855 S.W.2d 
924 (1993). 

A decree foreclosing a mortgage and a later 
decree confirming the foreclosure sale were 
both final and appealable orders. Scherz v. 
Mundaca Inv. Corp., 318 Ark. 595, 886 S.W.2d 
631 (1994). 

A decree that orders a judicial sale of prop- 
erty and places the court’s directive into execu- 
tion is a final order and appealable under 
subdivision (a)(1) of this rule; when there is 
such an order, a certification under Ark. R. Civ. 
P. 54(b) is not necessary. Scherz v. Mundaca Inv. 
Corp., 318 Ark. 595, 886 S.W.2d 631 (1994). 

For an order to be appealable, it must dis- 
miss the parties from the court, discharge them 
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from the action, or conclude their rights to the 
subject matter in controversy; the order must 
be of such a nature as to not only decide the 
rights of the parties, but to put the court’s 
directive into execution, ending the litigation or 
a separable part of it. Doe v. Union Pac. R.R., 
323 Ark. 237, 914 S.W.2d 312 (1996). 

For an order to be appealable, it must dis- 
miss the parties from the court, discharge them 
from the action, or conclude their rights to the 
subject matter in controversy. Petrus v. Nature 
Conservancy, 330 Ark. 722, 957 S.W.2d 688 
(1997). 

Because the defendant government officials 
contended that they were immune from suit, as 
opposed to being immune solely from liability, 
the denial of their motion to dismiss on immu- 
nity grounds was an appealable order. Heigle v. 
Miller, 332 Ark. 315, 965 S.W.2d 116 (1998). 

Although there is no need for the certification 
of a class in an action brought under Ark. R. 
Civ. P. Rule 23.2, where there was an apparent 
attempt on the part of the parties and the trial 
court to provide a notice under Ark. R. Civ. P. 
Rule 23, an order denying a motion to dismiss 
and overruling objections to the “class certifica- 
tion” would be deemed appealable. Arkansas 
County Farm Bureau v. McKinney, 334 Ark. 
582, 976 S.W.2d 945 (1998). 

Statute permitted an appeal from any order 
that was final as to the issue of custody, regard- 
less of whether the order resolved all other 
issues. Ford v. Ford, 347 Ark. 485, 65 S.W.3d 
432 (2002). 

Where clinic and its insurer were completely 
dismissed from the lawsuit pursuant to the first 
summary-judgment order and the nonsuit as to 
the individual doctors excused them in the 
lawsuit, the order granting summary judgment 
was final and appealable after the voluntary 
nonsuit and, as the administrator did not file a 
notice of appeal within 30 days, the order 
granting summary judgment could not be re- 
viewed on appeal. Winkler v. Bethell, 362 Ark. 
614, 210 S.W.3d 117 (2005). 

Writ of certiorari was denied in a custody 
case because the Arkansas Department of Hu- 
man Services (DHS) should have appealed the 
placement order under subdivision (c)(3)(A) of 
this rule, which states that an order resulting 
in the out of home placement of a child in a 
juvenile case was a final and appealable order; 
certiorari was not proper as the trial court 
clearly had the authority to make the place- 
ment decision. Ark. Dep’t of Human Servs. v. 
Circuit Court of Sebastian County, 363 Ark. 
389, 214 S.W.3d 856 (2005). 

In a termination of parental rights proceed- 
ing, where the mother did not appeal from final 
orders in the adjudication hearing, review, and 
permanency-planning hearings, the appellate 
court was precluded from reviewing any ad- 
verse rulings from these portions of the record. 
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Causer v. Ark. Dep’t of Human Servs., 93 Ark. 
App. 483, 220 S.W.3d 270 (2005). 

Evidentiary rulings made during the trial 
were not intermediate orders where a mistrial 
occurred, it was equivalent to having no trial at 
all since was no final determination regarding 
claimant’s cause of action; thus, the appellate 
court could not address any alleged errors that 
occurred during the trial. Dodson v. Allstate 
Ins. Co., 365 Ark. 458, 231 S.W.3d 711 (2006). 

Where the trial court failed to rule on a 
bank’s motion to vacate documents related to 
the foreclosure sale of property because of a 
clerical error, the Supreme Court of Arkansas 
lacked jurisdiction to hear the bank’s appeal 
until there was a final, appealable order, and 
the bank’s motion did not fall within the 
“deemed denied” provision of Ark. R. App. P. 
Civ. 4(b)(1) because the appeal was not filed 
within 10 days the filing of the motion. First 
Nat! Bank v. Mayberry, 366 Ark. 39, 233 
S.W.3d 152 (2006). 

Trial court retained jurisdiction of company’s 
claims against appellees because, where some 
of the claims were resolved by nonsuit and 
some by summary judgment, there were no 
final appealable orders granting the appellate 
court jurisdiction. Mountain Pure LLC v. Affili- 
ated Foods Southwest, Inc., 366 Ark. 62, 233 
S.W.3d 609 (2006). 

Where _ sixteen-year-old appellant was 
charged with capital murder and residential 
burglary and tried as an adult, the Supreme 
Court of Arkansas could not consider his con- 
stitutional challenge to § 9-27-318(]), the juve- 
nile-transfer statute, because there was no fi- 
nal, appealable order on the issue. Barton v. 
State, 366 Ark. 339, 235 S.W.3d 511 (2006). 

Subdivision (c)(3)(A) of this rule provides 
specifically that adjudication orders from juve- 
nile cases in which out-of-home placements are 
ordered are final and appealable orders, and 
the time within which to appeal an adjudica- 
tion is not tolled by a motion for findings made 
pursuant to Ark. R. Civ. P. 52(a). Ark. Dep’t of 
Human Servs. v. Dix, 94 Ark. App. 139, 227 
S.W.3d 456 (2006). 

Under subdivision (a)(1) of this rule, land- 
owners appeal of the circuit court’s order find- 
ing that the neighbors had a prescriptive ease- 
ment over their property was dismissed as the 
order did not identify the property awarded to 
the neighbors; case law required the circuit 
court decree to fix and describe the boundary 
lines in a dispute between landowners. Penland 
v. Johnston, 97 Ark. App. 11, 242 S.W.3d 635 
(2006). 

Circuit court’s order concluding that the hus- 
band and wife had acquired the property from 
the individual by virtue of acquiescence was not 
a final, appealable order under subdivisions 
(a)(1) and (2) of this rule where the order did 
not include a legal description of the property 
because the husband and wife had failed to 
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submit such a description. Myers v. Yingling, 
369 Ark. 87, 251 S.W.3d 287 (2007). 

Reviewing court was without jurisdiction to 
review the appeal because the notice of appeal 
was not properly and timely filed within thirty 
(30) days of the “order appealed from,” and a 
review of case law revealed no instance where a 
reviewing court had ever dismissed a case for a 
lack of a final order without the notice of appeal 
and record having been timely filed; whether an 
order had properly been appealed pursuant to 
Ark. R. Civ. P. 54(b) was a jurisdictional ques- 
tion, which the reviewing court could address 
sua sponte, however, such a determination for 
this rule purposes was always secondary to 
whether a timely notice of appeal and record 
had been filed. Sloan v. Ark. Rural Med. Prac. 
Loan & Scholarship Bd., 369 Ark. 442, 255 
$.W.3d 834 (2007). 

In a dispute among a hotel, a hotel manage- 
ment corporation, and various other corpora- 
tions, an order to inspect was an appealable 
order because it was treated the same as a 
restraining order. IBAC Corp. v. Becker, 371 
Ark. 330, 265 S.W.3d 755 (2007). 

Appellate court overruled the credit card 
customer’s assertion that the appellate court 
had no jurisdiction to review the denial of the 
bank’s petition and application to confirm the 
arbitration award against the customer, be- 
cause the bank was appealing from the denial 
of its petition to confirm the arbitration award, 
not from the denial of its motion for summary 
judgment. MBNA Am. Bank, N.A. v. Blanks, 
100 Ark. App. 8, 262 S.W.3d 618 (2007). 

Guardian’s motion to dismiss an appeal 
brought by the estate and two co-administra- 
tors was denied where the order compelling 
arbitration included findings regarding probate 
matters, and thus, was appealable under sub- 
division (a)(12) of this rule. Carmody v. Ray- 
mond James Fin. Servs., 373 Ark. 79, 281 
S.W.3d 721 (2008). 

Where a divorce decree ordered the sale of 
the parties’ real property at a public auction, 
the trial court entered an order setting aside 
the sale of six tracts to the husband; it was a 
final order and appealable under subdivision 
(a)(1) of this rule. Nordin v. Nordin, 2009 Ark. 
App. 567 (2009). 

Although not specifically enumerated in 
§ 28-1-104, an appellate court had jurisdiction 
over a request to exhume a body because the 
decedent’s personal representative petitioned 
the probate division of the circuit court, during 
administration of the decedent’s estate, to en- 
force a provision in the decedent’s will by order- 
ing exhumation and reburial and probate or- 
ders were appealable pursuant to § 28-1-116(a) 
and subdivision (a)(12) of this rule. Long v. 
Alford, 2010 Ark. App. 233, 374 S.W.3d 219 
(2010). 

Former attorneys appeal from a _ probate 
court’s order striking the former attorney’s re- 
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sponse to a motion for modification and declara- 
tory judgment and discovery requests was dis- 
missed with prejudice because (1) the order 
striking the response was the only issue raised 
on appeal, (2) the order striking the response 
was an appealable order, under subdivision 
(a)(4) of this rule, (3) the order striking the 
response was not reviewable under § 28-1- 
116(d) as being an appealable order entered 
prior to a final order of distribution, as no final 
order of distribution meeting the requirements 
of § 28-53-104 was entered, (4) even if the 
contested order were viewed as an order of a 
probate court, rather than an order striking a 
response, the appeal was still untimely, as the 
order was appealable at the interlocutory stage, 
under subdivision (a)(12) of this rule and § 28- 
1-116, and (5) the appeal was not timely filed 
under Ark. R. App. P. Civ. 4(a). Brown v. Wilson, 
2011 Ark. 278, 383 S.W.3d 357 (2011). 

Appeal was heard because although the judg- 
ment on appeal was not final due to the out- 
standing issue of prejudgment interest, the 
order, in addition to awarding the judgment, 
struck appellants’ answers to the original and 
amended complaints. Harvest Constr. Gen. 
Contr. Inc. v. Latco Constr. Inc., 2012 Ark. App. 
610 (2012). 

Supreme court was not precluded from re- 
viewing the merits of a creditor’s appeal of an 
order denying its motion to compel arbitration 
because the circuit court’s blanket denial of the 
motion to compel constituted a ruling on all of 
the issues raised by the parties; the creditor 
and debtor both briefed the issues of assent, 
mutuality, and waiver, among others, to the 
circuit court. Asset Acceptance, LLC v. Newby, 
2014 Ark. 280, 437 S.W.3d 119 (2014). 

Because the circuit court issued the judg- 
ment and found the ex-husband in contempt, 
sentencing him to jail time if he did not satisfy 
the judgment within six months, there was a 
postponement rather than a remission of the 
contempt, and a final, appealable order re- 
sulted. Butler v. Butler, 2014 Ark. App. 507, 443 
S.W.3d 585 (2014). 

In a boundary dispute, an appellate court 
had jurisdiction to review both the denial of a 
new trial motion and the judgment that led to 
that postjudgment motion. Teague v. Canfield, 
2014 Ark. App. 712 (2014). 

Parents’ appeal of a permanency-planning 
order denying their Ark. R. Civ. P. 54(b) certifi- 
cation was dismissed where the order did not 
dismiss the parties or conclude their rights, and 
an exception to this rule was unwarranted 
where the denial simply precluded the parents 
from filing an interlocutory appeal before the 
entire case was concluded. Bean v. Ark. Dep’t of 
Human Servs., 2016 Ark. App. 58 (2016). 


—Determination. 
The test of finality and appealability of an 
order is not whether the order settles the issue 
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as a question of law, but to be final the order 
must also put the court’s directive into execu- 
tion, ending the litigation or a separable branch 
of it. Scaff v. Scaff, 5 Ark. App. 300, 635 S.W.2d 
292 (1982). 

For a-chancellor’s order to be appealable, it 
must in some way determine or discontinue the 
action; the final order must put the chancellor’s 
directive into execution, ending the litigation or 
at least a separable portion of it. Morgan v. 
Morgan, 8 Ark. App. 346, 652 S.W.2d 57 (1983). 

The test of the finality and appealability of an 
order is not whether the order settles the issue 
as a question of law, but whether it also puts 
the court’s directive into execution, ending the 
litigation or a separable branch of it; an order is 
appealable if it would divest a substantial right 
in such a way as to put it beyond the power of 
the court to place the party in the party’s 
former condition. Smith v. Flash TV Sales & 
Serv., Inc., 17 Ark. App. 185, 706 S.W.2d 184 
(1986). 

Even though the parties do not raise the 
issue of the appealability of an order, it is the 
duty of the appellate court to determine 
whether or not it has jurisdiction. Associates 
Fin. Servs. Co. v. Crawford County Mem. Hosp., 
297 Ark. 14, 759 S.W.2d 210 (1988). 

In a child custody modification action, al- 
though the trial court’s nunc pro tunc order did 
not fix the amount of the mother’s child support 
payments, but instead directed the mother to 
produce pay stubs so that the amount could be 
determined in the future, the trial court’s order 
changed custody from joint custody in both 
parents to sole custody in the father and was 
final for purposes of an appeal under subsection 
(d) of this rule. Lewellyn v. Lewellyn, 351 Ark. 
346, 93 S.W.3d 681 (2002). 

Appeal and cross appeal from the divorce 
decree entered by the trial court was dismissed 
for lack of appellate jurisdiction because there 
was no final appealable order, as required by 
subdivision (a)(1) of this rule and Ark. R. Civ. P. 
54, where the trial court held in abeyance its 
final decision regarding the division of the 
parties’ home and personal property. Farrell v. 
Farrell, 359 Ark. 1, 193 S.W.3d 734 (2004). 

Order refusing to vacate an arbitration 
award was tantamount to an order confirming 
an arbitration award and was therefore appeal- 
able under § 16-108-219(a)(3). ESI Group, Inc. 
v. Brown, 90 Ark. App. 6, 203 S.W.3d 664 (2005). 

Postjudgment order was appealable because 
appellants were not contesting the judgments 
themselves; rather, they were challenging a 
circuit court’s postjudgment order finding that 
payment of the awards under the judgments 
did not satisfy the judgments. Thus, the order 
was appealable because it, in effect, determined 
the action of the case. Ark. Dep’t of Health & 
Human Servs. v. Storey, 372 Ark. 23, 269 
S.W.3d 803 (2007). 
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A mother’s appeal from an order in a depen- 
dency-neglect case granting permanent custody 
of her children to their father was an appeal 
from a final, appealable order under subsection 
(d) of this rule because subsection (d) applied to 
permanent custody orders in dependency-ne- 
glect cases, and, thus, there was no direct 
conflict with Ark. Sup. Ct. & Ct. App. R. 6-9, as 
(1) Rule 6-9 did not state that permanent cus- 
tody orders were not final, appealable orders or 
that an Ark. R. Civ. P. 54(b) certificate was 
necessary for a permanent custody order rela- 
tive to one child to be appealable, (2) subsection 
(d) specifically stated that custody orders were 
final, appealable orders; and (3) a Rule 54(b) 
certificate was not required under Rule 6-9 for 
an appeal of the order regarding the two chil- 
dren in question. West v. Ark. Dep’t of Human 
Servs., 373 Ark. 100, 281 S.W.3d 733 (2008). 

If an order was appealable under subsection 
(a) of this rule, it had to be appealed within the 
thirty days after entry of the order as pre- 
scribed by Ark. R. App. P. Civ. 4(a), and the 
determination of whether an order was appeal- 
able under this rule was always secondary to 
the determination of whether the appeal was 
timely under Ark. R. App. P. Civ. 4, so a review- 
ing court would first look to Ark. R. App. P. Civ. 
4 to determine timeliness of a notice of appeal 
and then to this rule to determine if the order 
appealed from was an appealable order because 
(1) this rule governed which orders were ap- 
pealable, while Ark. R. App. P. Civ. 4 governed 
when those orders had to be appealed, and (2) 
Ark. R. App. P. Civ. 4 used the word “shall,” 
which was usually interpreted as mandatory, 
while this rule used the word “may,” which was 
usually interpreted as discretionary, so, if an 
appeal “may” be taken under subsection (a) of 
this rule, it “shall” still be taken within thirty 
days from entry of that order under Ark. R. 
App. P. Civ. 4(a). Brown v. Wilson, 2011 Ark. 
278, 383 S.W.3d 357 (2011). 

Order being appealed was not final and did 
not satisfy the requirements of Ark. R. Civ. P. 
54(b), because the order contained no factual 
findings explaining why hardship or injustice 
would result if an immediate appeal was not 
permitted, when the order merely stated a 
conclusion that hardship and injustice would 
result on the basis that the case involved an 
issue of first impression. Kyle v. Gray, 2012 Ark. 
268 (2012). 

Because the divorce decree did not dispose of 
all of the parties’ property as it did not make a 
final disposition regarding their marital home 
and permitted the parties to return to the trial 
court in six months to request a determination 
of how to proceed with disposing of the marital 
home, the ex-wife’s appeal was premature un- 
der subdivision (a)(1) of this rule. Mason v. 
Mason, 2012 Ark. App. 393 (2012). 

Physician’s appeal of a court order remand- 
ing an emergency order of suspension to the 
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Arkansas State Medical Board was dismissed 
where the matter had been remanded to sched- 
ule a disciplinary hearing to address the alle- 
gations contained in two amendments to the 
emergency order, and thus, the order was not a 
final, appealable order under subdivision (a)(1) 
of this rule. Oldenberg v. Ark. State Med. Bd., 
2013 Ark. App. 599 (2018). 


—Scope of Review. 

In deciding an appeal when an answer has 
been stricken, the Supreme Court should rule 
on all the issues dependent upon the stricken 
answer; conversely, the court need only to ad- 
dress those matters that are related to the 
striking of the answer. Arnold & Arnold v. 
Williams, 315 Ark. 632, 870 S.W.2d 365, cert. 
denied, 513 U.S. 990, 115 S. Ct. 489, 130 L. Ed. 
2d 400 (1994). 

Because a mother failed to file a timely notice 
of appeal from the trial court’s adjudication 
order, the appellate court was unable to con- 
sider the mother’s arguments relating to errors 
made during the adjudication hearing; how- 
ever, the appellate court did consider whether 
the trial court’s failure to provide counsel for 
the mother, pursuant to § 9-27-316, during the 
adjudication hearing tainted the remainder of 
the case, which resulted in termination of pa- 
rental rights, and found no such taint. Jeffer- 
son v. Ark. Dep’t of Human Servs., 356 Ark. 647, 
158 S.W.3d 129 (2004). 

Parents in a termination proceeding failed to 
appeal the trial court’s adjudication order 
which was an appealable order, therefore, the 
appellate court could not consider arguments 
relating to alleged errors made during the ad- 
judication hearing. Neves da Rocha v. Ark. 
Dep’t of Human Servs., 93 Ark. App. 386, 219 
S.W.3d 660, 2005 Ark. App. LEXIS 902 (2005). 


Applicability. 

This Rule applies to appeals from the Work- 
ers’ Compensation Commission. Samuels Hide 
& Metal Co. v. Griffin, 23 Ark. App. 3, 739 
S.W.2d 698 (1987); Hernandez v. Simmons In- 
dus., 25 Ark. App. 25, 752 S.W.2d 45 (1988); 
Banquet Foods v. McGlothin, 26 Ark. App. 130, 
760 S.W.2d 880 (1988); Mid-State Constr. v. 
Sealy, 26 Ark. App. 186, 761 S.W.2d 951 (1988); 
Baldor Elec. Co. v. Jones, 29 Ark. App. 80, 777 
S.W.2d 586 (1989). 

The Rules of Appellate Procedure govern ap- 
peals from circuit, chancery, and probate 
courts; and were not intended to apply to ap- 
peals from state agencies. Sunbelt Couriers v. 
McCartney, 303 Ark. 522, 798 S.W.2d 92 (1990). 

When the Supreme Court promulgated this 
rule, it did not intend to alter the statutory 
rights of appeal that were then in existence; for 
example, the Uniform Arbitration Act and its 
section on appeals, § 16-108-219, were enacted 
in 1969 and were in existence at the time this 
rule was promulgated, thus, a party would 
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have a right of appeal, under this rule, from an 
order denying a motion to compel arbitration. 
American Ins. Co. v. Cazort, 316 Ark. 314, 871 
S.W.2d 575 (1994). 

Section 28-1-116 provides for appeals from 
probate causes involving wills, estates, and 
fiduciary relationships; it was enacted in 1949 
and was in effect at the time this rule was 
adopted and, therefore, determines whether 
there is a right of appeal in a case involving 
orders of the probate court. Pickens v. Black, 
316 Ark. 499, 872 S.W.2d 405 (1994). 

Record supported the county’s contention 
that there was no request for injunctive relief, 
nor was there an order demonstrating that 
injunctive relief was denied, and jurisdiction 
was not proper under subdivision (a)(6) of this 
rule. Bd. of Trs. v. Pulaski County, 2013 Ark. 
230 (2013). 


Attachment or Garnishment. 

Under subdivision (a)(5) of this rule, there 
must be an order vacating or sustaining a 
garnishment; an order denying a motion for 
summary judgment is not appealable under 
this rule. Medical & Dental Credit Bureau, Inc. 
v. Lake Hamilton Camp & Conference Grounds, 
291 Ark. 353, 727 S.W.2d 382 (1987). 

Appellant’s interlocutory appeal challenging 
the circuit court’s order denying his motion for 
summary judgment and sustaining a lien on his 
property was dismissed because the circuit 
court’s order temporarily sustained a mechan- 
ics’ and materialmen’s lien, not a writ of attach- 
ment within the meaning of this rule; none of 
the grounds for issuing the writ were present in 
appellant’s case; and the appeal did not involve 
a final order, and it was not one of the other 
types of permissive interlocutory appeals out- 
lined in this rule. Denney v. Denney, 2015 Ark. 
257, 464 S.W.3d 920 (2015). 


Briefs. 

Rebriefing was needed in the event that the 
appeal was pursed, because several items were 
missing, and it appeared that the counter- 
claims and related orders were not in either the 
record or the addendum; it was strongly recom- 
mend that the parties review their arguments 
and addendum to determine whether the ad- 
dendum should be supplemented with any 
other pleadings or documents to support its 
arguments on appeal. Jenkins v. APS Ins., LLC, 
2012 Ark. App. 368 (2012). 


Child Support. 

Even though the dismissal of father’s motion 
to decrease his child support obligation was 
without prejudice, his appeal from that order 
was from a final appealable order because of 
the significance of filing dates to child support 
motions; because retroactive child support may 
be awarded from the time a petition to modify is 
filed, the father would lose that benefit with 
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any new motion filed. Cross v. Cross, 2020 Ark. 
App. 110, 596 S.W.3d 528 (2020). 


Class Actions. 

Issues may not be presented, under the guise 
of an appeal of a class certification, other than 
those issues concerning compliance with Ark. 
R. Civ. P. 23. Arkansas State Bd. of Educ. v. 
Magnolia Sch. Dist. No. 14, 298 Ark. 603, 769 
S.W.2d 419 (1989). 

Where the appellant appealed from class 
certification but raised only issues of sovereign 
immunity and standing to sue, the appeal was 
dismissed because issues were not proper ones 
to be raised pursuant to subsection (a) of this 
rule. Arkansas State Bd. of Educ. v. Magnolia 
Sch. Dist. No. 14, 298 Ark. 603, 769 S.W.2d 419 
(1989). 

Appeal by city from a class certification order 
in an illegal exaction case was not a proper 
basis for an interlocutory appeal under subdi- 
vision (a)(9) of this rule; the taxpayers were 
already a class under Ark. Const., Art. 16, § 13. 
City of W. Helena v. Sullivan, 353 Ark. 420, 108 
S.W.3d 615 (2003). 

Circuit court erred when it determined that a 
claim of an illegal tying arrangement based on 
an alleged forced purchase by a franchisee 
could not have fallen under state statutes; 
federal jurisdiction was not exclusive in these 
matters under the Sherman Act, 15 U.S.C.S. 
§ 1 et seq., moreover, a finding that a state 
claim could not have prevailed or that defenses 
existed was improper at the class certification 
stage because the only permissible inquiry was 
whether the elements of this rule had been 
satisfied. Carquest of Hot Springs, Inc. v. Gen- 
eral Parts, Inc., 367 Ark. 218, 238 S.W.3d 916 
(2006). 

Arkansas Supreme Court’s jurisdiction was 
proper pursuant to Ark. Sup. Ct. & Ct. App. R. 
1-2(a)(8), because the appeal for the order cer- 
tifying the class was an interlocutory appeal 
pursuant to subdivision (a)(9) of this rule. 
FirstPlus Home Loan Owner 1997-1 v. Bryant, 
372 Ark. 466, 277 S.W.3d 576 (2008). 

Whether competing class-action lawsuits 
should have been allowed was outside the scope 
of an appeal where the subsidiaries were ap- 
pealing class certification under subdivision 
(a)(9) of this rule. Seeco, Inc. v. Stewmon, 2016 
Ark. 435, 506 S.W.3d 828 (2016). 

Denial of defendant’s motion to compel class 
notice under Ark. R. Civ. P. 23(c) was appeal- 
able as an interlocutory appeal. City of Fort 
Smith v. Merriott, 2020 Ark. 94, 593 S.W.3d 481 
(2020). 


Collateral Proceeding. 

State was not required to satisfy the require- 
ments of Ark. R. App. P. Crim. 3, because the 
State’s appeal challenging the court’s jurisdic- 
tion to consider the petition to remove a former 
juvenile-delinquent’s name from the sex-of- 
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fender registry was an appeal arising from a 
collateral proceeding. State v. V.H., 2013 Ark. 
344, 429 S.W.3d 243 (2013). 


Construction. 

The specific provision for appeal when an 
answer is stricken under subdivision (a)(4) of 
this rule must control over the general provi- 
sions contained in subdivision (a)(1) of this rule 
and Ark. R. Civ. P. 54(b). Arnold Fireworks 
Display, Inc. v. Schmidt, 307 Ark. 316, 820 
S.W.2d 444 (1991). 

The appealability of orders is governed by 
this rule and not by S. Ct. & Ct. App. Rule 1-2. 
American Ins. Co. v. Cazort, 316 Ark. 314, 871 
S.W.2d 575 (1994). 

Under Const. Amend. 58, which created the 
court of appeals, the Supreme Court, by rule, 
decides which court will have primary jurisdic- 
tion of appeals after an appeal has been validly 
lodged; S. Ct. & Ct. App. Rule 1-2 addresses 
that division of appellate jurisdiction and does 
not address the appealability of orders. Ameri- 
can Ins. Co. v. Cazort, 316 Ark. 314, 871 S.W.2d 
575 (1994). 

Subdivision (a)(6) of this rule, providing for 
appeals from injunctions, represents an excep- 
tion to Ark. R. Civ. P. 54(b), which requires that 
all claims relating to all parties be disposed of 
prefatory to appeal; the specific authority for an 
appeal from an injunction should control over 
the absence of finality in the court’s order. East 
Poinsett County Sch. Dist. No. 14 v. Massey, 
317 Ark. 219, 876 S.W.2d 573 (1994). 

Subdivision (a)(4) of this rule, allowing an 
appeal from an order striking out an answer, or 
any part of an answer, or any pleading in an 
action, controls over Ark. R. Civ. P. 54(b), re- 
quiring that appeals be from final orders. Allen 
v. Greenland, 347 Ark. 465, 65 S.W.3d 424 
(2002). 


Contempt. 

When a circuit court granted a motion for 
contempt, but specifically refused to impose 
sanctions, because the court’s order did not 
reflect that any sanctions were imposed, there 
was a complete remission of the contempt and 
therefore no basis for appellate relief. The mo- 
tion for contempt was ruled on and was not 
pending and did not affect the finality of the 
remaining issues. Brown v. Shipley, 2022 Ark. 
App. 246, 646 S.W.3d 635 (2022). 

While a finding of a contempt is appealable 
because it constitutes a final disposition of the 
contempt matter as between the appellant and 
the court, where no sanctions are imposed, and 
there is not merely a postponement of a sanc- 
tion but a complete remission of the contempt, 
there is no basis for appellate relief on the 
contempt issue. Taylor v. Taylor, 26 Ark. App. 
31, 759 S.W.2d 222 (1988). 

An order of contempt is a final, appealable 
order. Young v. Young, 316 Ark. 456, 872 S.W.2d 
856 (1994). 


RULES OF APPELLATE PROCEDURE — CIVIL 


13 


Rule 2 


Contempt finding clearly reserved sanctions 
and did not constitute a final disposition of the 
contempt matter and thus, was not appealable 
under subdivision (a)(13) of this rule. Blackwell 
v. Brown’s Moving & Storage, Inc., 2016 Ark. 
App. 451, 502 S.W.3d 534 (2016). 

Appellate jurisdiction existed under subdivi- 
sion (a)(13) of this rule as the contempt order 
was a final disposition and imposed sanctions 
on appellant, including incarceration if he con- 
tinued to disobey a partition order. Appellee 
had contended that the order was not a “final 
disposition of the contempt matter” because it 
was followed by continued disobedience and 
another contempt order. Potter v. Holmes, 2020 
Ark. App. 391, 603 S.W.3d 422 (2020). 


Custody. 

In a child custody case, even though the 
matter of visitation was left open, a custody 
determination was nonetheless final under sub- 
section (d) of this rule. Pfeifer v. Deal, 2012 Ark. 
App. 190 (2012). 

Order denying a grandmother custody was 
not a final order under this rule because it 
clearly contemplated future action with respect 
to the placement of the child; subsection (d) of 
this rule specifically addresses custody orders, 
but it applies only to orders awarding custody, 
not orders denying custody, as here; and Ark. 
Sup. Ct. & Ct. App. R. 6-9 lacks any specific 
mention of an appeal from an order denying 
custody. Nicholas v. Ark. Dep't of Human 
Servs., 2018 Ark. App. 471, 561 S.W.3d 752 
(2018). 

Minor children’s appeal was timely filed from 
an order granting permanent custody of them 
to their paternal aunt and uncle in a depen- 
dency-neglect case; subsection (d) of this rule 
applies to permanent custody orders in depen- 
dency-neglect cases and therefore the 30-day 
period in Ark. R. App. P. Civ. 4 controlled, 
rather than the 21-day period in Ark. Sup. Ct. 
& Ct. App. R. 6-9. Minor Children v. Ark. Dep’t 
of Human Servs., 2019 Ark. 243, 582 S.W.3d 
843 (2019). 

Appellate court lacked jurisdiction to reach 
the merits of a mother’s arguments concerning 
the circuit court’s joint custody award where 
the divorce decree clearly anticipated addi- 
tional proof and a follow-up hearing, explicitly 
required the parties to change their current 
circumstances, and appeared to make its joint- 
custody award conditional on proof of those 
changes. As such, the circuit court’s divorce 
decree was not a final award of custody because 
it depended on proof yet to be introduced. Beard 
v. Beard, 2019 Ark. App. 537, 590 S.W.3d 174 
(2019). 


Denial of Default Judgment. 

The trial judge’s order denying a motion for 
default judgment and providing that the case 
should proceed to trial on its merits, was not 
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appealable since such ruling did not “dismiss 
the parties from the Court, discharge them 
from the action or conclude their rights to the 
subject matter in controversy.” DeClerk v. 
Tribble, 269 Ark. 572, 599 S.W.2d 152 (Ct. App. 
1980). 

An order setting aside a default judgment, 
which ordinarily is not appealable because it is 
not final, becomes appealable when it is en- 
tered more than 90 days after the entry of the 
default judgment. Cigna Ins. Co. v. Brisson, 294 
Ark. 504, 744 S.W.2d 716 (1988). 

Refusal to set aside a default judgment as to 
liability is not a final judgment as required for 
appeal. The issue of damages remains to be 
tried before there can be a final order. Seven- 
prop Assocs. v. Harrison, 295 Ark. 35, 746 
S.W.2d 51 (1988). 

The denial of a motion for a default judgment 
is not a final order. Associates Fin. Servs. Co. v. 
Crawford County Mem. Hosp., 297 Ark. 14, 759 
S.W.2d 210 (1988). 


Denial of Motion for New Trial. 

Appellant appealed the denial of her new 
trial motion, but there was no final order; 
although subdivision (a)(3) of this rule provides 
that appeals may be taken from orders refusing 
a new trial, the rule contemplates an appeal 
from an order granting or refusing a new trial 
where all issues have been presented and de- 
cided, and it can have no application in cases 
involving multiple issues in which some but not 
all are decided. Here, the finality issue could 
have been resolved if appellant sought an Ark. 
R. Civ. P. 54(b) certification. Hobson v. Hobson, 
2018 Ark. App. 483 (2018). 


Denial of Motion to Dismiss. 

The denial of a motion to dismiss an action is 
not a final judgment from which an appeal may 
be taken; the only matter disposed of by the 
order is that the case should proceed to trial, 
and those matters put in issue are not lost by 
continuing through a trial of the matter. Epper- 
son v. Biggs, 17 Ark. App. 212, 705 S.W.2d 901 
(1986); Cigna Ins. Co. v. Brisson, 294 Ark. 504, 
744 S.W.2d 716 (1988). 

In a case in which the trial court’s order 
certifying a suit as a class action was reversed 
on appeal, the trial court’s denial of defendant’s 
motion to dismiss plaintiffs suit pursuant to 
Ark. R. Civ. P. 12(b)(6) was not an appealable 
order under this rule. Lenders Title Co. v. 
Chandler, 353 Ark. 339, 107 S.W.3d 157 (2003). 

Appellant’s appeal from the circuit court’s 
denial of his motion to dismiss a partition order 
was subject to dismissal because the denial of a 
motion to dismiss is not a final judgment, and 
thus it cannot be appealed. Roach v. Roach, 
2021 Ark. App. 176 (2021). 

Appeal of the trial court’s denial of the mo- 
tions to dismiss did not conclude the matters 
between the parties or discharge them from the 
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litigation, and as such, their claims were not 
currently appealable. Marble v. Sangalli Pri- 
vate Ventures, LLC, 2021 Ark. App. 152 (2021). 


Deniai of Motion to Intervene. 

Foster parents’ appeal from the denial of 
their motion to intervene in a dependency- 
neglect proceeding was a final order governed 
by subdivision (a)(2) of this rule, not Ark. Sup. 
Ct. R. 6-9. Therefore, the foster parents’ failure 
to sign the notice of appeal was not a fatal 
defect, and their appeal was not subject to 
dismissal. Schubert v. Ark. Dep’t of Human 
Servs., 2009 Ark. 596, 357 S.W.3d 458 (2009). 

Because the circuit court did not deny or 
dismiss the farm’s motion to intervene in multi- 
party litigation concerning a contact for the 
purchase of real property, the court’s conclusion 
that the motion to intervene was moot in light 
of the grant of summary judgment was not 
appealable. Ditch 56 Farms, LLC v. Foster, 
2013 Ark. App. 505 (2013). 


Denial of Summary Judgment. 

A denial of a summary judgment is deemed 
an interlocutory order and not a final order 
from which appeal may be taken. Danco Constr. 
Co. v. City of Fort Smith, 268 Ark. 1053, 598 
S.W.2d 437 (Ct. App. 1980); Medical & Dental 
Credit Bureau, Inc. v. Lake Hamilton Camp & 
Conference Grounds, 291 Ark. 353, 727 S.W.2d 
382 (1987). 

Denial of a summary judgment motion is not 
a final, appealable order. Jaggers v. Zolliecoffer, 
290 Ark. 250, 718 S.W.2d 441 (1986); Malone & 
Hyde, Inc. v. West & Co., 300 Ark. 435, 780 
S.W.2d 13 (1989); Sutter v. King, 310 Ark. 681, 
839 S.W.2d 218 (1992). 

Generally a denial of a motion for summary 
judgment is a nonappealable order. However, 
the general rule does not apply in cases where, 
under subdivision (a)(2) of this rule, the refusal 
to grant the summary judgment motion has the 
effect of determining that the appellants are 
not entitled to immunity from suit, as the right 
of qualified immunity from suit is effectively 
lost if a case is permitted to go to trial. Robin- 
son v. Beaumont, 291 Ark. 477, 725 S.W.2d 839 
(1987). 

Pursuant to subdivision (a)(10) of this rule, 
the Arkansas Supreme Court had jurisdiction 
to hear a city’s claim that a trial court erred in 
denying its motion for summary judgment on 
the issue of immunity; however, the Court 
lacked jurisdiction to hear any other issue on 
appeal. City of Malvern v. Jenkins, 2013 Ark. 
24, 425 S.W.3d 711 (2013). 

Circuit court’s denial of defendants’ motion 
for summary judgment on plaintiff administra- 
trix’s outrage claim was not properly before the 
Supreme Court on defendants’ cross-appeal de- 
spite the Rule 54(b) certification because (1) the 
circuit court did not make any final judgment 
with respect to the outrage claim but deter- 
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mined only that material facts remained in 
dispute, (2) the circuit court’s ruling would not 
prevent the presentation of any defense at trial, 
and (3) the Supreme Court’s consideration of 
the denied motion for summary judgment was 
not necessary to sustain the part of the motion 
that was granted. Cannady v. St. Vincent Infir- 
mary Med. Ctr., 2018 Ark. 35, 5387 S.W.3d 259 
(2018). it 

Court of Appeals did not have jurisdiction 
over a medical center’s appeal of an order 
denying its motion for summary judgment 
based on the affirmative defense of charitable 
immunity; the circuit court had found that 
there were questions of fact concerning the 
charitable immunity issue and it bifurcated the 
trial; with a separate trial on the charitable 
immunity issue to precede the malpractice 
trial. White River Health Sys. v. Long, 2018 
Ark. App. 284, 551 S.W.3d 389 (2018). 

Due to lack of a final, appealable order, 
appellate jurisdiction was lacking over the trial 
court’s denial of the unknown heirs’ summary 
judgment motion, which argued the reasons 
why a quiet title order should be set aside. 
Unknown Heirs of Neal v. Vaughn, 2018 Ark. 
App. 548, 565 S.W.3d 103 (2018). 

In a class action challenging the assessment 
of installment fees in Little Rock District 
Court, Second Division, resulting in a jury 
verdict for the plaintiff, the Supreme Court 
declined to consider the denial of the city’s 
motion for summary judgment because the mo- 
tion did not raise an issue of immunity that 
would have allowed an interloctory appeal in 
any event. City of Little Rock v. Nelson, 2020 
Ark. 34, 592 S.W.3d 633 (2020). 

In a medical malpractice action, the circuit 
court’s order denying the hospital’s motion for 
summry judgment on charitable immunity 
grounds did not bifurcate the charitable-immu- 
nity issue and the liability issue; thus, the order 
was appealable. St. Bernard’s Cmty. Hosp. 
Corp. v. Cheney, 2021 Ark. App. 236, 625 S.W.3d 
398 (2021). 


Disqualification of Attorney. 

Subdivision (a)(8) of this rule had its genesis 
in a 1982 case where a motion was made by one 
party to disqualify counsel of the opposing 
party for violation of the Code of Professional 
Responsibility. Price v. State, 313 Ark. 96, 852 
S.W.2d 107 (1993). 

Where the trial judge, on his own motion, 
simply removed court-appointed counsel for 
purposes of the appeal, leaving the public de- 
fender to represent defendant, the removal was 
not a disqualification initially raised by oppos- 
ing counsel on ethical grounds under subdivi- 
sion (a)(8) of this rule and, hence, did not 
constitute an appealable order under this rule. 
Price v. State, 313 Ark. 96, 852 S.W.2d 107 
(1993). 
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“Disqualify” is defined as “to divest or deprive 
of qualification; to incapacitate” or “to render 
ineligible or unfit.” Brenk v. State, 316 Ark. 
249, 871 S.W.2d 372 (1994). 

Where one of two court appointed attorneys 
was removed from representing defendant in 
his second trial for murder, but the attorney 
was not disqualified from further participation, 
was not prohibited from participating, and in 
fact was specifically granted permission to con- 
tinue to participate in defendant’s retrial at his 
own expense, the order of removal was not an 
order of disqualification under subdivision 
(a)(8) of this rule. Brenk v. State, 316 Ark. 249, 
871 S.W.2d 372 (1994). 

An order denying a motion to disqualify ad- 
versary’s counsel in a civil proceeding is not an 
appealable final order. Clark v. Clark, 319 Ark. 
193, 890 S.W.2d 267 (1995). 

To the extent the owner challenged the re- 
fusal to disqualify class counsel, the ruling was 
not immediately appealable under subdivision 
(a)(8) of this rule. Diamante v. Dye, 2013 Ark. 
501, 480 S.W.3d 710 (2013). 

No abuse of discretion in granting the motion 
for disqualification, because the attorney failed 
to obtain written informed consent until after 
the court issued its ruling, and the consent that 
he filed was not from each affected client. 
Murphy v. Bunge N. Am., Inc., 2013 Ark. App. 
372 (2013). 


Divorce Cases. 

Divorce decree was a final, appealable order 
because it addressed every issue presented by 
the parties, reserving no issues to be deter- 
mined later, and the fact that the divorce decree 
allowed for alternative methods of property 
distribution did not automatically defeat its 
finality; the judgment merely allowed the par- 
ties a period of time to work out their differ- 
ences as well as a definitive, judicially enforce- 
able resolution if no agreement could be 
reached. Any prior decisions are overruled to 
the extent they are inconsistent with this opin- 
ion. Davis v. Davis, 2016 Ark. 64, 487 S.W.3d 
803 (2016). 

Divorce decree was not final because it con- 
templated further judicial action regarding the 
division of assets remaining in the couple’s 
banking and investment accounts and there 
was no Rule 54 certificate; also, the circuit court 
did not rule on the wife’s petition for contempt 
and she did not abandon any pending claim 
under Ark. R. App. P. Civ. 3(e)(v) in her notice of 
cross-appeal. Roach v. Roach, 2019 Ark. App. 
34, 571 S.W.3d 487 (2019). 

Husband’s motion to dismiss the wife’s ap- 
peal from a divorce was granted where the trial 
court’s order required the special master to 
clarify whether certain expenses were paid by 
the husband or by corporations in which he was 
associated and the parties’ rights as related to 
the amount of money the wife owed the hus- 


Rule 2 


band for servicing the marital debt had not 
been fully adjudicated; thus, it was impossible 
to fully dispose of the wife’s challenge to the 
amount of expenses awarded to the husband. 
Bass v. Bass, 2019 Ark. App. 95 (2019). 

Circuit court’s decisions regarding super- 
vised visitation, contempt, alimony, and prop- 
erty division were not properly before the ap- 
pellate court as the decrees set only temporary 
amounts of child support and alimony and did 
not finally resolve the division of the assets 
remaining after an auction of the couple’s real 
and personal property. The record also did not 
contain written rulings on the wife’s petitions 
for contempt. Williams v. Williams, 2020 Ark. 
App. 204, 599 S.W.3d 187 (2020). 


Finality of Judgment. 

In order for a judgment to be final, it must 
dismiss the parties from the court, discharge 
them from the action, or conclude their rights to 
the subject matter in controversy. Roy v. Inter- 
national Multifoods Corp., 268 Ark. 958, 597 
S.W.2d 129 (Ct. App. 1980); Hyatt v. City of 
Bentonville, 275 Ark. 210, 628 S.W.2d 326 
(1982); McIlroy Bank & Trust v. Zuber, 275 Ark. 
345, 629 S.W.2d 304 (1982); Roberts Enters., 
Inc. v. Arkansas State Hwy. Comm’n, 277 Ark. 
25, 638 S.W.2d 675 (1982); Corning Bank v. 
Delta Rice Mills, Inc., 281 Ark. 342, 663 S.W.2d 
737 (1984); Fratesi v. Bond, 282 Ark. 213, 666 
S.W.2d 712 (1984); Tapp v. Fowler, 288 Ark. 70, 
702 S.W.2d 17 (1986); Epperson v. Biggs, 17 
Ark. App. 212, 705 S.W.2d 901 (1986); Elardo v. 
Taylor, 291 Ark. 503, 726 S.W.2d 1 (1987); 
Samuels Hide & Metal Co. v. Griffin, 23 Ark. 
App. 3, 739 S.W.2d 698 (1987); Cigna Ins. Co. v. 
Brisson, 294 Ark. 504, 744 S.W.2d 716 (1988); 
Sevenprop Assocs. v. Harrison, 295 Ark. 35, 746 
S.W.2d 51 (1988); Hernandez v. Simmons In- 
dus., 25 Ark. App. 25, 752 S.W.2d 45 (1988); 
Estate of Hastings v. Planters & Stockmen 
Bank, 296 Ark. 409, 757 S.W.2d 546 (1988); 
Wilburn v. Keenan Cos., 297 Ark. 74, 759 
S.W.2d 554 (1988); Taylor v. Taylor, 26 Ark. 
App. 31, 759 S.W.2d 222 (1988); Banquet Foods 
v. McGlothin, 26 Ark. App. 130, 760 S.W.2d 880 
(1988); Mid-State Constr. v. Sealy, 26 Ark. App. 
186, 761 S.W.2d 951 (1988); Malone & Hyde, 
Inc. v. West & Co., 300 Ark. 435, 780 S.W.2d 13 
(1989); Arkansas Dep’t of Human Servs. v. 
Lopez, 302 Ark. 154, 787 S.W.2d 686 (1990); 
Arkansas Dep’t of Human Servs. v. Farris, 309 
Ark. 575, 832 S.W.2d 482 (1992); Kelly v. Kelly, 
310 Ark. 244, 835 S.W.2d 869 (1992). 

Where a circuit judge issued an order which 
denied the defendant’s motions to declare a 
settlement and to dismiss the action, such an 
order was not a “final judgment” from which an 
appeal would lie under this rule. Roy v. Inter- 
national Multifoods Corp., 268 Ark. 958, 597 
S.W.2d 129 (Ct. App. 1980); Hyatt v. City of 
Bentonville, 275 Ark. 210, 628 S.W.2d 326 
(1982). 
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The denial of a motion to dismiss an action is 
not a final judgment from which an appeal will 
lie. Roberts Enters., Inc. v. Arkansas State 
Hwy. Comm’n, 277 Ark. 25, 638 S.W.2d 675 
(1982). 

The Supreme Court will not reach the merits 
of an appeal if the order appealed is not final. 
Corning Bank v. Delta Rice Mills, Inc., 281 Ark. 
342, 663 S.W.2d 737 (1984); Fratesi v. Bond, 
282 Ark. 213, 666 S.W.2d 712 (1984); Kilgore v. 
Viner, 293 Ark. 187, 736 S.W.2d 1 (1987); Sev- 
enprop Assocs. v. Harrison, 295 Ark. 35, 746 
S.W.2d 51 (1988); Wilburn v. Keenan Cos., 297 
Ark. 74, 759 S.W.2d 554 (1988). 

The rule that an order must be final to be 
appealable is a jurisdictional requirement 
which the court is obliged to raise even when 
the parties do not. Fratesi v. Bond, 282 Ark. 
213, 666 S.W.2d 712 (1984); Mid-State Homes, 
Inc. v. Beverly, 20 Ark. App. 213, 727 S.W.2d 
142 (1987); Wilburn v. Keenan Cos., 297 Ark. 
74, 759 S.W.2d 554 (1988). 

Where the trial court did not grant summary 
judgment in the whole case but merely on the 
issue of punitive damages, such judgment was 
not final and appealable. Fratesi v. Bond, 282 
Ark. 213, 666 S.W.2d 712 (1984). 

To be final, an order must be of such a nature 
as to not only decide the rights of the parties, 
but also to put the court’s directive into execu- 
tion, ending the litigation or a separable part of 
it. Kilgore v. Viner, 293 Ark. 187, 736 S.W.2d 1 
(1987); Bonner v. Sikes, 20 Ark. App. 209, 727 
S.W.2d 144 (1987); Mid-State Homes, Inc. v. 
Beverly, 20 Ark. App. 213, 727 S.W.2d 142 
(1987); Harper v. Harper, 21 Ark. App. 255, 731 
S.W.2d 241 (1987). 

A judgment is the final determination of the 
rights of parties in an action; the amount of the 
judgment must be computed, as near as may 
be, in dollars and cents; and the judgment must 
specify clearly the relief granted or other deter- 
mination of the action. A final judgment or 
decision is one that finally adjudicated the 
rights of the parties, putting it beyond the 
power of the court which made it to place the 
parties in their original positions; it must be 
such a final determination as may be enforced 
by execution or in some other appropriate man- 
ner, Estate of Hastings v. Planters & Stockmen 
Bank, 296 Ark. 409, 757 S.W.2d 546 (1988). 

Before an order for a judicial sale places the 
court’s directive into execution, the chancellor 
must appoint a commissioner and set a day and 
place for the sale, and, perhaps, set an attor- 
ney’s fee. Alberty v. Wideman, 312 Ark. 434, 850 
S.W.2d 314 (1998). 

A chancellor’s ruling, which provided for al- 
ternative resolutions of the dispute, was final 
for purposes of appeal, since it addressed every 
issue presented by the parties, and reserved no 
issues for later determination. Chambers v. 
Manning, 315 Ark. 369, 868 S.W.2d 64 (1993). 
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Where the chancellor failed to appropriately 
treat two counterclaims, as well as a cross- 
complaint, the appeal was dismissed as not 
final, pursuant to Ark. R. Civ. P. 54(b) and 
subdivision (a)(2) of this rule. Maroney v. City 
of Malvern, 317 Ark. 177, 876 S.W.2d 585 
(1994). 

Although the ruling on a motion treated as 
one to intervene came after the final judgment, 
it was a part of the litigation which resulted in 
that final determination and was a part of the 
judgment; thus, it was final and appealable 
pursuant to subdivision (a)(1) of this rule. Ar- 
kansas Best Corp, v. General Elec. Capital 
Corp., 317 Ark. 238, 878 S.W.2d 708 (1994). 

Even though an issue on which a court ren- 
ders a decision might be an important one, an 
appeal will be premature if the decision does 
not, from a practical standpoint, conclude the 
merits of the case. Doe v. Union Pac. R.R., 323 
Ark. 237, 914 S.W.2d 312 (1996). 

Where the trial court did not give a directive 
that a final judgment be entered but only 
granted partial summary judgment, the judg- 
ment lacked finality and thus was not appeal- 
able. French v. Brooks Sports Ctr., Inc., 57 Ark. 
App. 30, 940 S.W.2d 507 (1997). 

An order in a divorce proceeding that re- 
quired the parties to cooperate in procedures to 
determine the paternity of the wife’s child and 
that further required the husband to pay child 
support pending such determination was not a 
final order in that it left open the issue of the 
child’s paternity, notwithstanding that both 
parties orally stated that the husband was the 
child’s father. Smith v. Smith, 337 Ark. 583, 990 
S.W.2d 550 (1999). 

An order awarding costs did not constitute a 
final order within the meaning of subdivisions 
(a)(1) or (2) of this rule. Warren v. Kelso, 339 
Ark. 70, 3 S.W.3d 302 (1999). 

In an action seeking an equitable one-half 
interest in certain real property and requesting 
an order directing partition of the real property 
and a division of proceeds between the parties, 
a decree finding that the real property was the 
property of a partnership between the parties 
and finding that the plaintiff was entitled to a 
credit should the property ever be sold was not 
a final appealable order as it failed to grant or 
deny the requested relief of partition. Rigsby v. 
Rigsby, 340 Ark. 544, 11 S.W.3d 551 (2000). 

Where a plaintiff has exercised his absolute 
right to voluntarily dismiss his claim, the first 
dismissal is without prejudice and is not an 
adjudication on the merits. Beverly Enter- 
prises-Arkansas, Inc. v. Hillier, 341 Ark. 1, 14 
S.W.3d 487 (2000). 

An order granting summary judgment was a 
final order for purposes of appeal, notwith- 
standing that the order also awarded attorney’s 
fees, but did not set an amount and required 
the movant to submit an affidavit of attorney’s 
fees along with a proposed precedent on the 
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issue of attorney’s fees to the court within seven 
days. Harold Ives Trucking Co. v. Pro Transp., 
Inc., 341 Ark. 735, 19 S.W.3d 600 (2000). 

A decree of divorce was not a final appealable 
order where it did not conclude the parties’ 
property rights in respect to a number of issues, 
dismiss the parties from the court, discharge 
them from the action, or conclude their rights to 
the subject matter in controversy. Roberts v. 
Roberts, 70 Ark. App. 94, 14 S.W.3d 529 (2000). 

Orders which terminated parental rights and 
denied an adoption petition were final appeal- 
able orders; however, an order which delayed a 
decision on future visitation with the prospec- 
tive adoptive parents was part of an ongoing 
dependency/neglect case and, as such, was not 
ripe for appeal. Larscheid v. Arkansas Dep’t of 
Human Servs., 343 Ark. 580, 36 S.W.3d 308 
(2001). 

Arkansas Supreme Court held that, for an 
order to be final, it had to establish the amount 
of damages and, to the extent Hartwick v. Hill, 
73 S.W. 3d 15 (2002) held to the contrary, it was 
overruled. Villines v. Harris, 362 Ark. 393, 208 
S.W.3d 763 (2005). 

Where trial court’s order granted father tem- 
porary custody of the parties’ child, but clearly 
provided that the issue of custody had not been 
resolved on the merits, mother’s appeal from 
that order had to be dismissed for want of 
jurisdiction because the trial court’s order was 
not a final judgment under subsection (d) of this 
rule. Gilbert v. Moore, 364 Ark. 127, 216 S.W.3d 
583 (2005). 

In an action by the parents of a deceased 
minor for wrongful death and survival, where 
the circuit court dismissed the wrongful death 
claim as time-barred but had not disposed of 
the survival action, the Supreme Court of Ar- 
kansas had no jurisdiction to hear an appeal as 
there was no final judgment. Myers v. McAd- 
ams, 366 Ark. 435, 236 S.W.3d 504 (2006). 

Mother’s appeal from a ruling that, in part, 
awarded custody of the children to the father 
was improper pursuant to Ark. R. App. P. Civ. 
4(a) since the mother failed to properly invoke 
the court’s jurisdiction by filing a timely notice 
of appeal; the mother could have appealed 
directly from the July 7 order under this rule 
because it was final as to the award of custody, 
but her notice of appeal, filed more than 30 
days after the order changing custody, was 
untimely as to that order. Perez v. Furrow, 95 
Ark. App. 333, 237 S.W.3d 109 (2006). 

When a trial court granted a permissive 
intervention, the intervenors could not appeal 
the decision because they had a method of 
intervention and the judgment was not final. 
Duffield v. Benton County Stone Co., 369 Ark. 
314, 254 S.W.3d 726 (2006). 

Pursuant to subdivision (a)(1) of this rule, an 
appeal could be taken only from a final judg- 
ment or decree entered by the trial court, pur- 
suant to Ark. R. Civ. P. 54(b), due to the lack of 
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a final order, the insurer’s appeal was dis- 
missed as the trial court never ruled upon 
appellees’ counterclaim. S. Farm Bureau Cas. 
Ins. Co. v. Easter, 369 Ark. 101, 251 S.W.3d 251 
(2007). 

Appeal in a contract dispute was dismissed 
because a counterclaim was not considered by a 
trial court; therefore, there was not a final 
judgment under subdivision (a)(1) of this rule 
and Ark. R. Civ. P. 54(b). Hanners v. Giant Oil 
Co. of Ark., Inc., 369 Ark. 226, 253 S.W.3d 424 
(2007). 

Pursuant to this rule, the husband’s appeal of 
the divorce decree ruling that certain funds 
were marital property was dismissed because 
the issue was still subject to pending litigation 
and was not a final judgment. Hernandez v. 
Hernandez, 371 Ark. 323, 265 S.W3d 746 
(2007). 

Trial court’s judgment disposing of the par- 
ties’ claims and counterclaims in an action for 
tortious interference with a contract consti- 
tuted a final, appealable order; the parties were 
in the same positions in which they would have 
been had defendants been sued separately. Ad- 
vanced Envtl. Recycling Techs. v. Advanced 
Control Solutions, Inc., 372 Ark. 286, 275 
S.W.3d 162 (2008). 

In a bank’s foreclosure action, the homeown- 
er’s appeal was dismissed as the circuit court's 
order was not a final, appealable order under 
Ark. R. Civ. P. 41(a) where the written order did 
not reflect the circuit court’s disposition of the 
homeowner’s voluntarily nonsuited counter- 
claims against the bank. Bevans v. Deutsche 
Bank Nat'l Trust Co., 373 Ark. 105, 281 S.W.3d 
740 (2008). 

Appellate court could not hear the wife’s 
appeal because there was no final order; the 
trial court did not dismiss the parties from the 
court, discharge them from the action, or con- 
clude their rights to the subject matter in 
controversy. Young v. Young, 2009 Ark. App. 556 
(2009). 

Biological father’s appeal from a trial court’s 
order that denied his motion to dismiss an 
annulment between a husband and a wife 
based on lack of subject matter jurisdiction to 
award custody and visitation rights was not a 
final order under this rule, nor was it properly 
certified under Ark. R. Civ. P. 54(b). Thus, his 
appeal was dismissed. Rees v. McLaughlin, 
2010 Ark. App. 617 (2010). 

Home seller’s appeal of an order awarding 
judgment to a buyer on a claim of breach of the 
implied warranty of habitability was dismissed 
for lack of jurisdiction under subdivision (a)(1) 
of this rule because the record did not reflect an 
Ark. R. Civ. P. 54(b) certificate; it was not 
apparent that there was a final order disposing 
of the buyer’s claim against the seller. Progres- 
sive Southeast Ark. Hous. Dev. Corp. v. Abra- 
ham, 2010 Ark. App. 760 (2010). 
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Lienholder’s appeal of an order holding that 
its lien was second in priority to a mortgagee’s 
lien was dismissed for lack of a final order 
under subdivision (a)(1) of this rule because an 
intervenor’s complaint and any relevant plead- 
ings were not included in the record, making it 
impossible to determine if all the claims and 
parties pertaining to that complaint ‘were 
settled. Crafton, Tull, Sparks & Assocs. v. 
Ruskin Heights, LLC, 2012 Ark. 56 (2012). 

Dismissal of a school district’s appeal from a 
circuit court order granting a motion to dismiss 
was required because the order was not a final, 
appealable order. Deer/Mt. Judea Sch. Dist. v. 
Beebe, 2012 Ark. 93 (2012). 

As there was a contingency in a trial court 
order related to the repair work that was to be 
completed by appellees, arising from the par- 
ties’ remodeling agreement, such that the issue 
of damages was not yet fully decided, the order 
was not a final appealable one under this rule. 
Delancey v. Qualls, 2012 Ark. App. 328 (2012). 

Judgment and orders being challenged were 
not final, because the company’s claims against 
the former associate were never adjudicated, 
and the judgment appealed from lacked finality 
since it did not address the company’s claims 
for equitable relief, i.e., accounting and imposi- 
tion of a constructive trust or equitable lien. 
Jenkins v. APS Ins., LLC, 2012 Ark. App. 368 
(2012). 

Appeal was dismissed for lack of a final order 
under subdivision (a)(1) of this rule because 
several of the claims had not yet been resolved, 
there was no certificate under Ark. R. Civ. P. 
54(b)(2), and a voluntary nonsuit on some 
claims did not operate to make the order ap- 
pealed from final and appealable. There was no 
statement in a cross-appeal that pending, but 
unresolved claims, were being abandoned. 
Aceva Techs., LLC v. Tyson Foods, Inc., 2012 
Ark. App. 382 (2012). 

Creditor’s appeal was dismissed for the ap- 
pellate court’s lack of jurisdiction due to the 
absence of a final order because (1) the trial 
court conditionally ordered that the creditor’s 
complaint and amended complaint would be 
dismissed if the creditor did not produce the 
parties’ contract, so the court did not unequivo- 
cally dismiss the complaints, and (2) no subse- 
quent order dismissed the complaints, so the 
complaints: remained pending. Unifund CCR 
Partners v. Thornton, 2013 Ark. App. 92 (2013). 

Court dismissed the appeal from the trial 
court’s denial of attorney’s fees for lack of final 
order under subdivision (a)(1) of this rule be- 
cause the notice of appeal did not contain the 
statement that the appealing party abandoned 
any pending but unresolved claims as required 
by Ark. R. App. P. Civ. 3(e)(vi), and there was no 
Ark. R. Civ. P. 54(b) certificate. Nier v. Hearn, 
2013 Ark. App. 152 (2013). 

Nowhere in the order did the trial court 
actually state that it was quieting title in the 
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property, nor was a sufficient legal description 
of the lots provided, plus the order contem- 
plated future action; because the order did not 
adjudicate all claims or rights of all parties, the 
court dismissed the appeal for lack of a final 
order. Kendall v. Golden, 2014 Ark. App. 172 
(2014). 

Appeal of a circuit court order dismissing the 
trucking company owners’ claims against the 
operator of a separate trucking company was 
dismissed where the circuit court had not dis- 
posed of the operator’s third-party complaint 
against the owners, and thus, the court had not 
issued a final order. Ives Transp., Inc. v. Ives, 
2014 Ark. App. 202 (2014). 

Landowners’ appeal of a trial court order 
dismissing their complaint and amended com- 
plaint as untimely under the relevant limita- 
tions period was dismissed for lack of jurisdic- 
tion where the order did not address the lease 
assignee’s counterclaim for breach of warranty 
to defend title, and as a result, it was not final. 
McDougal v. Sabine River Land Co., 2014 Ark. 
App. 210 (2014). 

Because the relief granted was in part condi- 
tioned on the future actions of the parties that 
might or might not occur, there was no final, 
appealable order and the appeal was dismissed. 
McIntosh v. McIntosh, 2014 Ark. App. 723 
(2014). 

There was a final judgment entered in a case 
where a single petitioner brought a single ac- 
counting claim against a single respondent, a 
bank; after a hearing, the circuit court granted 
the petition and ordered the bank to perform an 
accounting. Thus, the parties were dismissed 
from the court, the action was discharged, and 
the rights to the subject matter were concluded. 
Bank of the Ozarks v. Cossey, 2015 Ark. 367, 
471 S.W.3d 203 (2015). 

Husband claimed a September amended de- 
cree was identical to the July decree, and they 
appeared to be identical with the exception of a 
minor clerical error being corrected, and thus 
the husband ciaimed it was unnecessary to file 
a second notice of appeal; the July 2014 decree 
was final, as it had adjudicated all the issues in 
this divorce litigation, and that decree was the 
proper one to be reviewed, as the appeal was 
properly perfected. Barron v. Barron, 2015 Ark. 
App. 215 (2015). 

Circuit court’s order denying the plaintiffs’ 
motion to vacate was not a final, appealable 
order because the circuit court in the caption 
listed only two defendants, the record did not 
reflect that any action had been taken with 
regard to a third named defendant, in either his 
individual or official capacity, and the record 
did not reveal whether he was served. Fennell 
v. City of Pine Bluff, 2015 Ark. App. 216 (2015). 

Trial court’s order determining the owner- 
ship interest in the minerals on certain land 
pursuant to a declaratory judgment action filed 
by the designated operator of an oil-and-gas 
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production unit was not a final and appealable 
order; with respect to at least two of the named 
defendants in the action, there was no specific 
identification of ownership interest, or lack 
thereof, and no specific disposition concerning 
them. Talley v. Peedin, 2015 Ark. App. 261 
(2015). 

Father’s appeal was dismissed for lack of 
jurisdiction because the circuit court’s order 
was not final or appealable; even though the 
circuit court orally dismissed the grandchil- 
dren’s counterclaims at the bench trial, it failed 
to address the ruling in the judgment, the 
written order controlled, and the appellate 
court had to assume that the circuit court did 
not dispose of the counterclaims. Derrick v. 
Derrick, 2015 Ark. App. 272 (2015). 

Appellate court lacked jurisdiction to hear an 
appeal because an order being challenged was 
not final; a home buyer’s claim for negligence 
was never adjudicated, and a statement in the 
construction company owners’ notices of appeal 
could not have abandoned the buyer’s negli- 
gence claim. Mur! Caldwell & Son, Inc. v. Proc- 
tor, 2015 Ark. App. 325 (2015). 

In a divorce case, the denial of an order of 
protection was not reviewed on appeal because 
there was no written order that was filed of 
record when the trial court ruled orally from 
the bench. Zimmerman v. Pope, 2015 Ark. App. 
499, 471 S.W.3d 646 (2015). 

First two arguments of the creditor could not 
be reached because the creditor failed to file a 
notice of appeal from the order in question; that 
order concluded the rights of the parties with 
regard to the subject matter at issue, leaving 
only the amount of fees and costs pending, and 
thus the order was a final order. Arkansas Fed. 
Credit Union v. Pigg, 2015 Ark. App. 560 (2015). 

Mother’s appeal of the denial of her motion to 
dismiss or to decline jurisdiction was dismissed 
as non-final because the trial court specifically 
reserved judgment as to any sanctions for the 
mother’s contempt until a review hearing, the 
visitation order was temporarily modified, and 
the father’s pending motion to change custody 
was reserved until the review hearing where 
further presentation of proof on the issue of 
custody was contemplated. Emerson v. Emer- 
son, 2016 Ark. App. 92 (2016). 

When a trial court issued a letter ruling 
granting immediate permanent custody of a 
child to one parent and directed the attorney ad 
litem to prepare an order consistent with the 
decision set forth in the letter opinion, the other 
parent’s notice of appeal was timely filed be- 
cause it was filed on the same date of entry as 
the formal order. The letter opinion did not 
constitute a judgment or decree, but was 
merely the basis for the subsequent judgment 
or decree. Clark v. Ark. Dep’t of Human Servs., 
2016 Ark. App. 286, 493 S.W.3d 782 (2016). 

Appellate court could not reach the merits of 
a defamation case because no final, appealable 
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order had yet been entered. The trial court’s 
order clearly stated that an attorney was to 
prepare an order, but no such order was found 
in the record or addendum, and because the 
order contemplated further action by a party, 
the appellate court had no choice but to dismiss 
the appeal. Doe v. Nat'l Healthcare of Newport, 
Inc., 2016 Ark. App. 493 (2016). 

Appeal of an order dismissing a surviving 
spouse’s complaint was dismissed where the 
order was not final to all parties, and although 
it was not clear which defendants had been 
dismissed, there were still claims pending 
against some defendants. Henson v. Cradduck, 
2017 Ark. 317, 530 S.W.3d 847 (2017). 

Summary judgment order was not final for 
purposes of appeal as it did not dispose of the 
borrower’s claims against a law firm and the 
borrower did not file another notice of appeal 
after the firm’s dismissal. Although the notice 
of appeal complied with Ark. R. App. P. Civ. 
3(e)(vi) by stating that the borrower abandoned 
all pending and unresolved claims, that did not 
save the appeal, because that rule allows the 
dismissal of stray claims, and here there was a 
stray party. Davenport v. Deutsche Bank Nat'l 
Trust Co., 2017 Ark. App. 134, 515 S.W.3d 662 
(2017). 

Public Employee Claims Division’s appeal of 
a circuit court order was dismissed where the 
court had not disposed of the veterinary live- 
stock inspector’s negligence claim against the 
facility where the accident occurred, and thus, 
there was not a final order for purposes of this 
rule. Pub. Emple. Claims Div. v. Clark, 2017 
Ark. App. 224, 519 S.W.3d 333 (2017). 

Appellee took a voluntary nonsuit of its 
claims against appellants, and a circuit court’s 
order granting a nonsuit and dismissing claims 
without prejudice was not a final order or an 
adjudication on the merits because the merits 
of the cause were not finally determined; and as 
there was no proper Rule 54(b) certificate, the 
appeal was dismissed. Elmore v. Gemini Capi- 
tal Grp., LLC, 2017 Ark. App. 360, 523 S.W.3d 
393 (2017). 

Although the judgment contained broad lan- 
guage that plaintiff took nothing in his com- 
plaint against defendant and the complaint 
was dismissed with prejudice, the judgment 
was entered pursuant to the jury’s verdict, 
which was limited only to plaintiffs claims for 
breach of contract and battery. The other four 
claims in the complaint remained unresolved; 
because a final order had not been entered 
disposing of all the claims, the appellate court 
lacked jurisdiction of the appeal. Stebbins v. 
Stebbins, 2017 Ark. App. 428 (2017). 

Although an administratrix’s dismissal of 
certain parties from a negligence case arising 
from the decedent’s murder did not preclude 
appellate jurisdiction, the nonsuited cross- 
claims filed by two defendants barred appellate 
jurisdiction where the notice of appeal was filed 
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prior to the expiration of defendants’ time to 
refile their cross-claims, and thus, the judg- 
ment was not final for purposes of appellate 
review. Park Plaza Mall CMBS, LLC v. Powell, 
2017 Ark. App. 453, 529 S.W.3d 637 (2017), op. 
withdrawn, sub. op., 2018 Ark. App. 48 (2018). 

Court of Appeals was without jurisdiction to 
address the merits of an appeal because the 
order appealed from was not final since the 
dismissal of a compulsory counterclaim was 
without prejudice; the slander-of-title claim 
arose out of the same transaction or occurrence 
as a mortgagee’s original lawsuit, and thus it 
was a compulsory counterclaim. US Bank Nat'l 
v. Unknown Heirs of Greenwood, 2018 Ark. 
App. 290, 550 S.W.3d 874 (2018). 

Appeal of an order imposing sanctions on a 
plaintiff and counsel was dismissed because 
under the particular facts the order was not 
final, as (1) the sanction was not reduced to a 
sum certain, and (2) the dismissal of the case 
was part of the sanction, as the case was 
dismissed when the trial court held that plead- 
ings were submitted in violation of Ark. R. Civ. 
P. 11, and thus there was no basis for dismissal 
independent of the sanction itself. McHughes v. 
Wayland, 2019 Ark. 148, 572 S.W.3d 861 (2019). 

Appellate court lacked jurisdiction to con- 
sider a homeowner’s appeal of a judgment in 
favor of a city and its historic district commis- 
sion in a case brought by the homeowner con- 
cerning the placement of windows in his his- 
toric home and a stop-work order that had been 
issued; the circuit court’s order expressly re- 
tained jurisdiction and ordered mediation, and 
there was no Rule 54(b) certification that would 
justify an immediate appeal. Minze v. City of 
Eureka Springs, 2020 Ark. App. 94 (2020). 

Appeal dismissed for lack of finality because 
a finality issue was created when the circuit 
court granted the insured’s motion under Ark. 
R. Civ. P. 60(a) and set aside the partial sum- 
mary judgment with prejudice against the in- 
sured on the issues of bad faith and puntive 
damages and entered an order dismissing those 
claims without prejudice. Encompass Ins. Co. v. 
Wills, 2020 Ark. App. 257, 600 S.W.3d 657 
(2020). 

In a bifurcated personal injury trial, when 
the compensatory damages phase resulted in a 
jury verdict but the punitive damages phase 
resulted in a mistrial, the plaintiffs’ appeal of 
the compensatory damages judgment was dis- 
missed for lack of finality; the court entered two 
separate judgments instead of one single judg- 
ment, but a bifurcated case under Ark. R. Civ. P. 
42 remains intact until the entry of a single 
judgment. Cureton v. Stout, 2020 Ark. App. 414, 
609 S.W.3d 435 (2020). 

Order on appeal in an illegal exaction case 
was not a final, appealable order because it 
contemplated further action by the parties and 
the circuit court. Additionally, the Attorney 
General did not seek a Rule 54 certificate to 
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certify the issues presented for appeal. Thus, 
the appeal was dismissed without prejudice. 
Ozark Mt. Solid Waste Dist. v. JMS Enters., 
2021 Ark. 4, 614 S.W.3d 449 (2020). 
Foreclosure. P 

A decree granting foreclosure is a separate, 
final, and appealable order, and a notice of 
appeal must be taken within 30 days from the 
date that order is entered. McAdams v. Auto- 
motive Rentals, Inc., 319 Ark. 254, 891 S.W.2d 
52, cert. denied, 516 U.S. 844, 116 S. Ct. 132, 
133 L. Ed. 2d 80 (1995). 


Injunction. 

Court of Appeals had to dismiss an appeal 
with respect to a preliminary injunction be- 
cause appellants filed the record with the clerk 
88 days after the notice of appeal was filed. 
Marble v. Sangalli Private Ventures, LLC, 2021 
Ark. App. 152 (2021). 


Interlocutory Decisions. 

Interlocutory decisions and decisions on inci- 
dental matters are not reviewable for lack of 
finality. Banquet Foods v. McGlothin, 26 Ark. 
App. 1380, 760 S.W.2d 880 (1988); Mid-State 
Constr. v. Sealy, 26 Ark. App. 186, 761 S.W.2d 
951 (1988). 

Interlocutory court order was intended to aid 
in determining issues raised in the complaint, 
was not an injunction, and was not appealable 
under subdivision (a)(6) of this rule. Tate v. 
Sharpe, 300 Ark. 126, 777 S.W.2d 215 (1989). 

The fact that a significant issue may be 
involved is not sufficient, in itself, for the ap- 
pellate court to accept jurisdiction of an inter- 
locutory appeal. Scheland v. Chilldres, 313 Ark. 
165, 852 S.W.2d 791 (1993). 

Since counsel stated during oral argument 
before the Supreme Court that he pursued 
appeal because the issues he sought to present 
were decided adversely to his clients, the ap- 
peal was interlocutory, which the Supreme 
Court had no authority to hear. Haile v. Arkan- 
sas Power & Light Co., 322 Ark. 29, 907 S.W.2d 
122 (1995). 

The appointment of a receiver is a significant 
step and can affect the substantial rights of the 
parties. Review of the propriety of such an 
appointment is provided by permitting inter- 
locutory appeals of such orders. Boeckmann v. 
Mitchell, 322 Ark. 198, 909 S.W.2d 308 (1995). 

A stay order is not the equivalent of an 
injunction for purposes of subdivision (a)(6) of 
this rule. Arkansas Dep’t of Human Servs., Div. 
of Child Care & Early Childhood Educ. v. Hud- 
son, 338 Ark. 123, 991 S.W.2d 605 (1999). 

An order that stayed the appellant agency’s 
decision to revoke a child-care license was not 
an injunction within the meaning of subdivi- 
sion (a)(6) of this rule because it did not finally 
determine any of the issues presented in the 
appeal of the license holder. Arkansas Dep’t of 
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Human Servs. v. Hudson, 338 Ark. 442, 994 
S.W.2d 488 (1999). 

A stay of proceedings does not constitute an 
injunction within the meaning of subdivision 
(a)(6) of this rule. Warren v. Kelso, 339 Ark. 70, 
3 S.W.3d 302 (1999). 

The Arkansas Supreme Court may exercise 
its appellate jurisdiction over an interlocutory 
order by which an injunction is granted, pursu- 
ant to subdivision (a)(6) of this rule; the rule 
providing for appeals from injunctions is an 
exception to the general rule that appeals may 
be taken only from a final judgment or decree. 
Villines v. Harris, 340 Ark. 319, 11 S.W.3d 516 
(2000). 

An order fixing venue is not a final order 
under the rule, rather, it is an intermediate 
order encompassed by subsection (b) of this 
rule. Blunt v. Cartwright, 342 Ark. 662, 30 
S.W.3d 737 (2000). 

An order transferring possession of a motor 
vehicle was a mandatory injunction and, there- 
fore, the appellate court had jurisdiction of an 
appeal of the order under subdivision (a)(6) of 
this rule. Timmons v. McCauley, 71 Ark. App. 
97, 27 S.W.3d 437 (2000). 

An order which purported to stay a regula- 
tion issued by the Game and Fish Commission 
was actually an injunction and, therefore, was 
appealable under subdivision (a)(6) of this rule. 
Ark. State Game & Fish Comm'n v. Sledge, 344 
Ark. 505, 42 S.W.3d 427 (2001). 

Application for a hearing to dissolve a tem- 
porary restraining order is not a prerequisite to 
appeal; subdivision (a)(6) of this rule is clearly 
written in the alternative, providing for an 
interlocutory appeal from the grant of an in- 
junction, and also for an interlocutory appeal 
from an order refusing to dissolve an injunc- 
tion. Three Sisters Petroleum v. Langley, 348 
Ark. 167, 72 S.W.3d 95 (2002). 

After being ordered to produce documents 
that it claimed were protected by the attorney- 
client privilege and the work-product doctrine 
in a suit alleging negligence, strict liability, and 
breach of warranties arising from a vehicle fire, 
the car company and the dealership sought an 
interlocutory appeal to review the trial court’s 
findings with respect to the question of whether 
the documents were subject to discovery; how- 
ever, because the documents were not the object 
of the lawsuit and did not fall within a discov- 
ery exception and the appeal was from an 
interlocutory order concerning a discovery mat- 
ter and that, pursuant to this rule, the appel- 
late court lacked jurisdiction to consider, the 
issue of whether the documents were privileged 
could not be reached. Ford Motor Co. v. Harper, 
353 Ark. 328, 107 S.W.3d 168 (2003). 

Finding against the oil companies was im- 
proper where the circuit court abused its dis- 
cretion in concluding that there was irrepa- 
rable harm to the landowners and in refusing to 
modify the temporary restraining order; fur- 
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ther, the interlocutory order was specifically 
appealable under subdivision (a)(6) of this rule. 
AJ&K Operating Co. v. Smith, 355 Ark. 510, 
140 S.W.3d 475 (2003). 

Because the specific provision authorizing an 
appeal under subdivision (a)(6) of this rule 
controls over the general provisions in subdivi- 
sion (a)(1) of this rule and Ark. R. Civ. P. 54(b) 
without regard to the provisions of Rule 54(b), 
the purchaser’s appeal of a mandatory injunc- 
tion issued against the purchaser enjoining the 
purchaser from maintaining property or pos- 
sessory rights was properly appealed despite 
not being a final order. Crain v. Burns, 82 Ark. 
App. 88, 112 S.W.3d 371 (2003). 

Appellate court lacked jurisdiction to hear an 
appeal concerning the trial court’s denial of the 
school district’s motion to recuse; this rule did 
not authorize an interlocutory appeal from the 
denial of a motion to recuse. Manila Sch. Dist. 
No. 15 v. Wagner, 357 Ark. 20, 159 S.W.3d 285 
(2004). 

Appellate court dismissed trucking compa- 
ny’s appeal as it was an interlocutory appeal 
that it had no authority to entertain; the com- 
pany’s nonsuited claims of breach of warranty 
and negligence against the manufacturer could 
be refiled: Pro Transp., Inc. v. Volvo Trucks N. 
Am., Inc., 96 Ark. App. 166, 239 S.W.3d 537 
(2006). 

Because a decision to grant a temporary 
restraining order regarding the expulsion of 
two students could have been appealed under 
subdivision (a)(6) of this rule, a petition for a 
writ of certiorari was not granted. Moreover, a 
writ of prohibition was not appropriate since an 
order had already been entered in the case. 
Helena-West Helena Sch. Dist. #2 v. Circuit 
Court, 368 Ark. 549, 247 S.W.3d 823, different 
results reached on reh’g, 247 S.W.3d 823 (Ark. 
2007). . 

In a civil rights action against a state trooper, 
there was a proper interlocutory appeal under 
subdivision (a)(2) of this rule after the denial of 
a motion to dismiss because immunity was 
asserted under Ark. Const., Art. 5, § 20. Si- 
mons v. Marshall, 369 Ark. 447, 255 S.W.3d 838 
(2007). 

Former employer was properly granted a 
preliminary injunction against an employee 
because the nondisclosure and noncompetition 
provisions in an employment contract were not 
broader than necessary to protect the former 
employer’s interests; it was not an abuse of 
discretion to not base the injunction on the 
Arkansas Trade Secrets Act also. Freeman v. 
Brown Hiller, Inc., 102 Ark. App. 76, 281 S.W.3d 
749 (2008). 

In a case seeking a mandatory injunction 
that would compel the removal of landowners’ 
oak trees and a metal storage building, and 
other actions, although the trial court declined 
to rule on one of the issues before it, the appeal 
of its interlocutory order was proper, pursuant 
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to subdivision (a)(6) of this rule. Perkins v. 
Henry, 2010 Ark. App. 126 (2010). 

Appellant’s notice of appeal from a trial 
court’s final judgment was not ineffective to 
appeal the trial court’s earlier dismissal of a 
funeral services company from his lawsuit as, 
until the entire case was disposed of, there was 
no final order to appeal pursuant to subdivision 
(a)(11) of this rule and Ark. R. Civ. P. 54(b). An 
appeal from a final order also brought up for 
review any intermediate order involving the 
merits and necessarily affecting the judgment, 
pursuant to subsection (b) of this rule and Ark. 
R. App. P. Civ. and 3(a). King v. French, 2011 
Ark. App. 257, 383 S.W.3d 426 (2011). 

In an eminent domain case in which an order 
of immediate possession was granted, because 
the issue of just compensation remained to be 
determined, the order granting immediate pos- 
session was not a final, appealable order. The 
construction of a bicycle trail would not render 
it impossible to restore his property to its 
previous condition. Thomas v. City of Fayette- 
ville, 2012 Ark. 120 (2012). 

Arkansas Supreme Court considered the ap- 
peal, because although the order denying the 
motion to quash and for sanctions was not a 
final order, the Court considered the appeal as 
a petition for extraordinary relief under the 
Court’s original jurisdiction. McKenzie v. 
Pierce, 2012 Ark. 190, 403 S.W.3d 565 (2012). 

Debtor’s cross-appeal of her denied motion 
for sanctions was dismissed because the appeal 
was permitted on an interlocutory basis only to 
address issues related to the denial of a motion 
to compel arbitration; the denial of a motion for 
sanctions does not fall within the purview of 
that type of interlocutory appeal, and thus, that 
issue was beyond the scope of the limited ap- 
peal. Asset Acceptance, LLC v. Newby, 2014 
Ark. 280, 437 S.W.3d 119 (2014). 

Circuit court’s order denying a police officer’s 
motion for summary judgment was interlocu- 
tory and no appeal could be pursued because, 
while the motion raised a statutory-immunity 
defense and attacked the merits of an arrestee’s 
complaint, the circuit court did not expressly 
rule on the immunity issue and denied the 
motion solely on the complaint’s merits. Tram- 
mell v. Wright, 2014 Ark. App. 439, 439 S.W.3d 
718 (2014). 

Appeal of an order that did not address all of 
the parties’ claims was dismissed for lack of a 
final, appealable order where there was no Ark. 
R. Civ. P. 54(b) certificate nor did the notice of 
appeal or notice of a conditional cross-appeal 
contain a statement regarding the abandon- 
ment of any pending or unresolved claims as 
required by subdivision 3(e)(vi) of this rule. 
MidFirst Bank v. Sumpter, 2014 Ark. App. 544 
(2014). 

Jurisdiction to hear the appeal of the denial 
of the motion to compel arbitration was under 
the rule and statute. Progressive Eldercare 
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Servs. - Chicot v. Long, 2014 Ark. App. 661, 449 
S.W.3d 324 (2014). ; 

In a case stemming from a default judgment, 
an appeal from an order denying a motion to 
dismiss based on lack of subject-matter juris- 
diction was not final and appealable; the inter- 
locutory order did not have the practical effect 
of a final ruling on the merits. Even if there was 
no intention of challenging the damages 
awarded, a hearing could have been requested; 
moreover, even though the circuit court 
awarded the same amount of money in the 
default judgment as the judgment from the 
district court, it was not bound by that amount 
and potentially could have awarded a different 
amount. Smith v. Progressive Car Fin., LLC, 
2017 Ark. App. 110, 514 S.W.3d 488 (2017). 

University employees’ interlocutory appeal of 
the denial of their motion to dismiss the stu- 
dent’s FOIA claim failed for lack of appellate 
jurisdiction; the employees’ argument that the 
claim should have been dismissed under Ark. 
R. Civ. P. 12(b)(6) did not implicate sovereign 
immunity, and thus an interlocutory appeal 
under subdivision (a)(10) of this rule was inap- 
propriate. Williams v. McCoy, 2018 Ark. 17, 535 
S.W.3d 266 (2018). 

Record failed to reflect that one party’s inter- 
est in the litigation had been formally resolved 
by the trial court, and because appellants were 
appealing from an order that was not final and 
there was no Rule 54(b) certification, their 
appeal was dismissed without prejudice. Lewis 
v. City of Benton, 2018 Ark. App. 123, 542 
S.W.3d 913 (2018). 

Considering the plain language contained in 
subdivision (a)(12) of this rule, which permits 
an interlocutory appeal of an order “pursuant 
to any statute in effect on July 1, 1979”, and 
that the Federal Arbitration Act, 9 U.S.C. § 1 et 
seq., was in effect on July 1, 1979, the Supreme 
Court’s jurisdiction over an employer’s appeal 
of the denial of its motion to compel arbitration 
was in accordance with subdivision (a)(12). The 
fact that the Federal Arbitration Act did not 
permit the interlocutory appeal of an order 
denying a motion to compel arbitration until 
1988 was not a bar to jurisdiction. BHC Pin- 
nacle Pointe Hosp., LLC v. Nelson, 2020 Ark. 
70, 594 S.W.3d 62 (2020). 


Jurisdiction. 

Court of appeals lacked appellate jurisdiction 
over a nursing home’s appeal of an order find- 
ing an arbitration agreement invalid because 
the nursing home made very clear in its filings 
and assertions to the circuit court that it was 
not moving to compel arbitration but had in- 
stead chosen to assert that right in federal 
court; the order recited in the nursing home’s 
notice of appeal was the order issued on the 
motion of a patient’s sister to determine the 
validity of the agreement. Northport Health 
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Servs. of Ark., LLC v. Ellis, 2021 Ark. App. 311 
(2021). - 

Even when the parties have not raised the 
issue, the question of a final order is a jurisdic- 
tional question which the appellate court can 
raise itself, and not only does the court have the 
power to raise the issue, but it is the court’s 
duty to determine whether it has jurisdiction 
over the subject matter. Roy v. International 
Multifoods Corp., 268 Ark. 958, 597 S.W.2d 129 
(Ct. App. 1980); Hyatt v. City of Bentonville, 
275 Ark. 210, 628 S.W.2d 326 (1982); Cigna Ins. 
Co. v. Brisson, 294 Ark. 504, 744 S.W.2d 716 
(1988); Moran v. Arkansas Blue Cross & Blue 
Shield, Inc., 295 Ark. 124, 746 S.W.2d 62 (1988); 
Widmer v. Touhey, 297 Ark. 85, 759 S.W.2d 562 
(1988). 

Where no final or otherwise appealable order 
entered, court lacks jurisdiction to hear appeal. 
Hall v. Lunsford, 292 Ark. 655, 732 S.W.2d 141 
(1987); Widmer v. Touhey, 297 Ark. 85, 759 
S.W.2d 562 (1988). 

While question of jurisdiction can be “raised 
at any time;” that is not to say that the issue 
can be appealed at any point in the proceed- 
ings, but rather that no previous objection is 
needed in order to preserve the question at a 
later stage in the proceedings, i.e., that the 
objection may be raised at any time. Cigna Ins. 
Co. v. Brisson, 294 Ark. 504, 744 S.W.2d 716 
(1988). 

Subsection (b) of this rule gives the appellate 
court jurisdiction of both an order setting aside 
a default judgment, and a subsequent order 
dismissing the complaint, rendering it unnec- 
essary to address the question of whether the 
order setting aside the default judgment after 
ninety days would, by itself, be a final order. 
Hubbard v. Shores Group, Inc., 313 Ark. 498, 
855 S.W.2d 924 (1993). 

The record must disclose a final adjudication 
of the matter in controversy between the par- 
ties for the appellate court to have jurisdiction. 
State Office of Child Support Enforcement v. 
Morrison, 318 Ark. 563, 885 S.W.2d 900 (1994). 

While the trial court’s jurisdiction of the 
subject matter is essential to an action, a ruling 
by the trial court that it has proper jurisdiction, 
even if erroneous, does not render such order 
appealable; because a final order is a jurisdic- 
tional requisite the appellate court should raise 
the issue on its own motion. Lester v. Lester, 48 
Ark. App. 40, 889 S.W.2d 42 (1994). 

Appellate court dismissed an appeal from an 
order of summary judgment because the order 
did not dispose of claims against 10 John Doe 
defendants and had not been certified as final 
pursuant to Ark. R. Civ. P. 54; absent a final 
appealable order, the appellate court lacked 
jurisdiction to consider the appeal. Moses v. 
Hanna’s Candle Co., 353 Ark. 101, 110 S.W.3d 
725 (2003). 

Trial court had jurisdiction to hear lawyers’ 
claim for fees even though the company ap- 
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pealed dismissal. of its counterclaim that 
sounded in malpractice before the lawyers’ 
claim went forward as the claims were unre- 
lated. Nameloc, Inc. v. Jack, Lyon & Jones, P.A., 
362 Ark. 175, 208 S.W.3d 129 (2005). 

Appellate court had jurisdiction to hear the 
denial of relief from a default judgment entered 
in a medical malpractice case where the pa- 
tient’s motion to strike an answer was granted; 
the specific provisions of subdivision (a)(4) of 
this rule controlled over subdivision (a)(1) of 
this rule and Ark. R. Civ. P. 54(b). Fields v. 
Byrd, 96 Ark. App. 174, 239 S.W.3d 543 (2006). 

Court did not have jurisdiction to address the 
appeal of a partial summary judgment motion 
because there were issues remaining to be 
resolved in the underlying action and the trial 
court did not certify its order for review pursu- 
ant to Ark. R. Civ. P. 54(b). Brasfield v. Murray, 
96 Ark. App. 207, 239 S.W.3d 551 (2006). 

Court of appeals did not have jurisdiction 
pursuant to subdivision (a)(1) of this rule to 
hear the wife’s appeal as a final order had not 
been entered by the trial court when it condi- 
tionally granted the order of protection against 
the husband but made it contingent upon his 
paying costs with the wife being allowed to 
“assist” him, tantamount to shifting the costs to 
the wife in violation of § 9-15-202 because the 
statute specifically stated that the petitioner 
should not be required to bear those costs. 
Dobbs v. Dobbs, 99 Ark. App. 156, 258 S.W.3d 
414 (2007). 

Probate court had jurisdiction to set aside its 
previous order determining heirship, because 
there was an extended period during which 
courts had jurisdiction to modify or vacate 
orders in probate proceedings, there had not 
been a final termination of the proceedings, and 
it was not entirely clear that the order deter- 
mining heirship would have ended the proceed- 
ings. McVesting, LLC v. Heirs of Macie Mc- 
Goon, 2012 Ark. App. 541 (2012). 

Supreme Court of Arkansas had no jurisdic- 
tion to consider an appeal under this rule 
because a circuit court’s order was not final as 
the record reflected neither an adjudication of 
all claims, nor a proper certification pursuant 
to Ark. R. Civ. P. 54. Smith v. Wright, 2014 Ark. 
222 (2014). 

As this case was an interlocutory appeal from 
an order denying a motion to compel arbitra- 
tion, jurisdiction was proper pursuant to the 
rule. GGNSC Holdings, LLC v. Chappel, 2014 
Ark. 545, 453 S.W.3d 645 (2014). 

Borrowers’ appeal was dismissed for lack of 
jurisdiction because they were barred from pur- 
suing their point on appeal where the record 
was not lodged with the court clerk until well 
beyond the statutory 30 days for an order 
dissolving the temporary restraining order 
from which they appealed. Collins v. Deutsche 
Bank Nat'l Trust Co., 2015 Ark. App. 259 
(2015). 
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Appellate court lacked jurisdiction over an 
appeal in a foreclosure case where timely no- 
tices of appeal were filed from July 2013 orders 
containing a certificate of appeal, but the record 
on appeal was not filed; even if the certificate 
was invalid, a determination of appealability 
was secondary to whether a timely notice of 
appeal and record were filed. Orders not men- 
tioned in the notice of appeal were not properly 
before the appellate court. Fire Systems Tech- 
nology, Inc. v. First Community Bank, 2015 
Ark. App. 334, 464 S.W.3d 125 (2015). 

Even assuming that the subject order was an 
interlocutory order, the appellate court was 
without jurisdiction to decide the merits of the 
seller’s appeal pursuant to subdivision (a)(6) of 
this rule because the order was not filed within 
30 days. Blackwell v. Brown’s Moving & Stor- 
age, Inc., 2016 Ark. App. 451, 502 S.W.3d 534 
(2016). 

Appeal could not be heard under subdivision 
(a)(1) or (b)(1) of this rule, as it was not final for 
appellate purposes in that it did not dispose of 
the buyer’s breach-of-employment or breach-of- 
contract claims or address the sellers’ counter- 
claims for breach of employment or breach of 
contract and it contemplated further action by 
the trial court on the issue of the seller’s con- 
tempt. Blackwell v. Brown’s Moving & Storage, 
Inc., 2016 Ark. App. 451, 502 S.W.3d 534 (2016). 

Pursuant to Supreme Court Administrative 
Order No. 18(6)(c), the Court of Appeals had 
jurisdiction to decide a father’s appeal where 
the father filed a timely notice of appeal to the 
Court of Appeals from a final order of protection 
signed by a district court judge. Smith v. Mur- 
phy, 2017 Ark. App. 188, 517 S.W.3d 453 (2017). 


Multiple Orders. 

Where in each of the orders entered by the 
court prior to the decree of divorce of September 
24, 1979, the chancellor specifically held in 
abeyance certain items which were to be de- 
cided later, and therefore, it was obvious the 
court never intended to terminate the case 
until the final decree was entered, all of the 
orders would be reviewed and treated as timely 
appealed. Wilson v. Wilson, 270 Ark. 485, 606 
S.W.2d 56 (1980). 


Multiple Parties or Claims. 

Where there is an attempt to appeal from an 
order dismissing one defendant when other 
defendants remain and Ark. R. Civ. P. 54(b) is 
not complied with, the rules of civil procedure 
do not permit an appeal in such cases except in 
accordance with Ark. R. Civ. P. 54(b), and where 
that is not done, the order is not appealable 
under this rule. Kilcrease v. Butler, 291 Ark. 
275, 724 S.W.2d 169 (1987). 

Rule contemplates an appeal from an order 
granting or refusing a new trial in cases in 
which all issues have been presented and de- 
cided and has no application to cases involving 
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multiple issues or claims in which some, but 
not all, are decided. Rusin v. Midwest Enamel- 
ers, Inc., 21 Ark. App. 226, 731 S.W.2d 226 
(1987). 

Pursuant to subdivision (a)(3) of this rule, a 
party may appeal from an order which grants 
or refuses a new trial; however, when the cause 
of action involves multiple parties and multiple 
claims, the finality of the trial court’s judgment 
is determined by Ark. R. Civ. P. 54(b). GMAC v. 
Eubanks, 318 Ark. 640, 887 S.W.2d 292 (1994). 

The dismissal of plaintiffs wrongful death 
action against a physician and John Does No. 
1-10 for lack of standing concluded all claims 
against all parties because the complaint was a 
nullity. McKibben v. Mullis, 79 Ark. App. 382, 
90 S.W.3d 442 (2002). 

In police officer’s suit against drivers who hit 
him in different car accidents, the officer’s ap- 
peal from the trial court’s order granting the 
drivers’ motions for severance was dismissed as 
the order granting severance in no way discon- 
tinued the litigation and there was no final 
disposition of any material issue. Lackey v. 
Bramblett, 355 Ark. 414, 139 S.W.3d 467 
(2003). 

Subdivision (a)(9) of this rule only allows 
appeals from an order granting or denying a 
motion to certify a case as a class action in 
accordance with Ark. R. Civ. P. 23; dismissal of 
claims underlying a class action should not 
equate to denial of class certification such that, 
where the underlying claims in a potential 
class action were dismissed and those claims 
were fewer than all of the claims in the lawsuit, 
the dismissal of such claims without the reso- 
lution of the remaining claims did not consti- 
tute a final order. Carquest of Hot Springs, Inc. 
v. Gen. Parts, Inc., 361 Ark. 25, 204 S.W.3d 53 
(2005). 

In an insurance coverage dispute involving 
multiple defendants, the court lacked jurisdic- 
tion over the appeal of the order granting 
partial summary judgment in favor of five de- 
fendants as an order that did not adjudicate the 
liabilities of all parties was not a final, appeal- 
able order. Ver Weire v. CNA Fin. Corp., 92 Ark. 
App. 353, 213 S.W.3d 646 (2005). 

Claim for conversion against mortgagors, a 
husband and wife, filed by the purchaser of 
property that was sold at a foreclosure sale was 
still pending against wife where the trial court 
only entered judgment against husband; hence, 
the judgment was not appealable as it did not 
dispose of all pending claims, and the trial 
court did not comply with Ark. R. Civ. P. 54(b). 
Seay v. C.A.R. Transp. Brokerage Co., 366 Ark. 
527, 237 S.W.3d 48 (2006). 

In a wrongful-death case, an appeal was 
dismissed because there was no final order 
under subdivision (a)(1) of this rule and Ark. R. 
Civ. P. 54(b) where there. was no disposition 
regarding several John Doe parties named in 
the case. Downing ex rel. Estate of Harris v. 
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Lawrence Hall Nursing Ctr., 368 Ark. 51, 243 
S.W.3d 263 (2006). 

In a case involving the judicial dissolution of 
a law firm, an appeal summarily denying sev- 
eral creditors’ claims was dismissed without 
prejudice since there was no final appealable 
judgment under this rule and Ark. R. Civ. P. 
54(b) where a counterclaim filed by a law firm’s 
shareholder was not decided. Sims v. Fletcher, 
368 Ark. 178, 243 S.W.3d 863 (2006). 

Despite an oral pronouncement, because 
there was no written judgment regarding a 
default judgment entered in a foreclosure ac- 
tion, the case was dismissed without prejudice 
under Ark. R. Civ. P. 54(b); the record was void 
of any proof that one alleged interest holder 
was served, so it was impossible to tell if a 
default judgment was appropriate. Nat’] Home 
Ctrs., Inc. v. Coleman, 370 Ark. 119, 257 S.W.3d 
862 (2007). 

Tobacco manufacturer’s appeal was prema- 
ture because (1) the matter was consolidated 
with another pending action; (2) Arkansas’s 
Ark. R. Civ. P. 54(b) was substantially identical 
to Fed. R. Civ. P. 54(b); (3) an appeal of a 
judgment disposing of fewer than all claims ina 
consolidated case required Fed. R. Civ. P. 54(b) 
certification; and (4) the issues were similar 
and intertwined, and the manufacturer argued 
in a lower court that the consolidated cases 
both concerned the alleged obligation of the 
manufacturer to make escrow payments to the 
State pursuant to § 26-57-260. Grand River 
Enters. Six Nations, Ltd. v. Beebe, 372 Ark. 
384, 277 S.W.3d 171 (2008). 

Arkansas Supreme Court could not reach the 
merits of appellants’ arguments because the 
judgment was not final and appealable, and 
there was neither a final judgment as to all the 
parties and claims, nor was there an Ark. R. 
Civ. P. 54(b) certification; the judgment only 
dismissed certain claims and the other claims 
the administratrix alleged in her complaints 
had yet to be adjudicated or properly dismissed 
with respect to all named appellants. Beverly 
Enters. v. Keaton, 2009 Ark. 431 (2009), dis- 
missed without prejudice, 2011 Ark. 7 (2011). 

Order denying a husband’s motion for de- 
claratory judgment and his motion for reconsid- 
eration of his discovery requests for the medical 
records of his wife was not a final, appealable 
order under Ark. R. Civ. P. 54(b) and subdivi- 
sion (2)(a)(1) of this rule; the appeal was dis- 
missed without prejudice. Hardy v. Hardy, 2010 
Ark. 41 (2010). 

Where there was no order in the record in a 
medical malpractice case disposing of a physi- 
cian’s crossclaim against a hospital, a review- 
ing court was without jurisdiction under subdi- 
vision (a)(1) of this rule and had to dismiss the 
appeal without prejudice so that the trial court 
could enter a final order under Ark. R. Civ. P. 
54(b) as to the pending crossclaim. Ketan Bul- 
sara v. Watkins, 2010 Ark. 453 (2010). 
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Court of appeals lacked jurisdiction to hear 
an appeal because plaintiff did not file a timely 
appeal from the trial court’s final order under 
Ark. R. App. P. Civ. 4(b); the order made it clear 
that all of the named and served defendants 
were dismissed, and pursuant to Ark. R. Civ. P. 
54(b)(5), the remaining defendants, who had 
not been served, were also dismissed. Global 
Econ. Res., Inc. v. Swaminathan, 2011 Ark. 
App. 349, 389 S.W.3d 631 (2011). 

In a case involving the disposition of county 
property in which a taxpayers group appealed a 
county court’s entry of summary judgment in 
favor of a county judge, there was no final 
appealable order under subsection (b) of this 
rule as the grant of summary judgment did not 
dispose of the complaint against all defendants. 
There was a remaining defendant that had 
been served, and the group failed to include a 
statement in its notice of appeal that it was 
abandoning any pending but unresolved claim, 
which would have operated as a dismissal with 
prejudice of its claim against that defendant. 
Searcy County Counsel for Ethical Gov’t v. 
Hinchey, 2011 Ark. 533 (2011). 

Appeal of an order dismissing a breach of 
contract and fraud action was dismissed with- 
out prejudice because the record did not reflect 
that one party had ever been dismissed from 
the case; therefore, the trial court’s order was 
not final and appealable under subdivision 
(a)(1) of this rule. Hotfoot Logistics, LLC v. 
Shipping Point Mktg., 2012 Ark. 76 (2012). 

Where the trial court entered judgment dis- 
missing one of appellant’s claims, as its letter 
opinion purporting to dismiss the remainder of 
the claims was not incorporated into the judg- 
ment, there was no final order under Ark. R. 
Civ. P. 54(b); therefore, the appellate court 
lacked jurisdiction over his appeal pursuant to 
subdivision (a)(1) of this rule. Wilkinson v. 
Smith, 2012 Ark. App. 604 (2012). 

Because there was no valid final judgment 
certificate, an appeal relating to the conveyance 
of land and reservation of mineral interests 
was dismissed without reaching the merits of 
the arguments; the circuit court’s order did not 
dispose of claims for monetary damages. The 
certificate merely tracked the language of the 
rule; it did not explain why a hardship or 
injustice would occur without the appeal. 
Stoner v. Watlingten, 735 F.3d 799 (8th Cir. 
2013). 

Circuit court’s certificate under subdivision 
(b) of this rule failed to comply with the rule’s 
requirement that it include specific findings of 
hardship that could be alleviated by an imme- 
diate appeal and set out the factual underpin- 
nings of such hardship; it merely stated that its 
finding that sales tax applied to the provision of 
medical records rendered other claims moot. 
Holbrook v. Healthport, Inc., 2013 Ark. 87 
(2018). 
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In a homeowner’s claim against defendant 
contractor, because the record contained no 
order dismissing the contractor’s third-party 
claims against a grading subcontractor, the 
grading sub’s cross-claims against a plumbing 
subcontractor, and the plumbing sub’s cross- 
claims against a marble subcontractor, the 
judgment was not final and appealable under 
this rule. J-McDaniel Constr. Co. v. Dale E. 
Peters Plumbing Ltd., 2013 Ark. 177 (2013). 

Although both a condemning city and the 
property owner agreed that the trial court’s 
judgment in a condemnation case was final, the 
highway department remained a party below. 
Without the circuit court’s certification of final- 
ity, and in light of its denial of the department’s 
motion to dismiss, the city’s appeal was dis- 
missed because it was not from a final order. 
City of Jacksonville v. Nixon, 2013 Ark. App. 
302 (2013). 

Because there was no valid final judgment 
certificate, an appeal relating to the conveyance 
of land and reservation of mineral interests 
was dismissed without reaching the merits of 
the arguments; the circuit court’s order did not 
dispose of claims for monetary damages. The 
certificate merely tracked the language of the 
rule; it did not explain why a hardship or 
injustice would occur without the appeal. JEA 
L.P. v. Reynolds, 2013 Ark. App. 468 (2013). 

In a case arising from a divorce in which the 
husband appealed a trial court’s order address- 
ing multiple concerning controversies, there 
were claims that had not been disposed of by 
the trial court, and no Ark. R. Civ. P. 54(b) 
certificate was filed in the case. The trial court’s 
order was not final and appealable, and the 
appellate court lacked jurisdiction over the ap- 
peal. Jerry v. Jerry, 2014 Ark. App. 63 (2014). 

Dismissal of an appeal was appropriate be- 
cause the appellate court lacked jurisdiction as 
a final order was not entered disposing of all 
the claims when the circuit court granted one 
party's motion to dismiss the complaint, but 
that party filed a counterclaim that the circuit 
court did not address. Jacobs v. Collison, 2015 
Ark. App. 420 (2015). 

Because the record contained neither a Rule 
54(b) certificate nor a final order on the cross- 
appeal, the Court of Appeals had no jurisdiction 
to hear the case. Price v. Carver, 2017 Ark. App. 
75, 513 S.W.3d 877 (2017). 

Appeal was dismissed for lack of jurisdiction 
where appellee’s claim for damages arising 
from an action to set aside two deeds of convey- 
ance had not been resolved; although appellee’s 
sister had filed a motion to voluntarily dismiss 
her complaint for partition, a nonsuit was not a 
dismissal with prejudice. Green v. Stueve, 2017 
Ark. App. 167 (2017). 

School district’s appeal of a jury award in 
favor of a teacher on a breach of contract claim 
was dismissed for lack of a final, appealable 
order where the jury award did not resolve all 
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of the claims, the teacher had taken a voluntary 
nonsuit of the two remaining claims, the claims 
had not been dismissed with prejudice, and the 
one-year time period for refiling the claims 
under § 16-56-126 had not expired. Prescott 
Sch. Dist. v. Steed, 2017 Ark. App. 533 (2017). 

Order appealed from was also not final be- 
cause it did not address a mortgagee’s claims 
against unknown heirs and tenants nor dismiss 
them, and it did not address a party’s claimed 
interest in the property. US Bank Nat'l v. Un- 
known Heirs of Greenwood, 2018 Ark. App. 290, 
550 S.W.3d 874 (2018). 

In an action brought by a commercial land- 
lord against two tenants for unpaid rent and 
property damage, a final appealable order was 
lacking after a default judgment was granted 
against tenant #1, partial summary judgment 
was entered against tenant #2 on the unpaid 
rent claim, and the landlord took a voluntary 
nonsuit without prejudice of “all pending but 
unresolved” claims. The partial summary judg- 
ment on the unpaid rent claim was subject to 
reconsideration and even revision before the 
final resolution of the case and it could not be 
considered a “pending but unresolved” claim 
that was dismissed by the voluntary nonsuit; in 
addition, the landlord could refile its claim for 
property damage against tenant #2 after the 
voluntary nonsuit. A Time for You y. Park H 
Props., LLC, 2019 Ark. App. 282 (2019). 

Appeal dismissed without prejudice because 
the orders being appealed from were not final 
as they did not adjudicate or even mention the 
seller’s counterclaim against the buyer, nor did 
they contain a Rule 54(b) certification directing 
that a final judgment be entered as to only the 
buyer’s complaint. Green Inv. Grp., LLC v. 
Elzey, 2019 Ark. App. 551 (2019). 

Appeal dismissed without prejudice for lack 
of a clear and final determination of all claims 
against all parties or a properly executed Rule 
54(b) certificate. Lancaster v. Rogers Constr., 
Inc., 2019 Ark. App. 582 (2019). 

A plaintiff may not take a voluntary nonsuit 
as to some of its claims and then appeal from 
the circuit court’s order disposing of the plain- 
tiffs other claims because a voluntary nonsuit 
without prejudice leaves the plaintiff free to 
refile the claim. Cauffiel v. Progressive Elder- 
care Services-Saline, 2020 Ark. App. 42 (2020). 

Appeal dismissed without prejudice for lack 
of a final judgment. Plaintiff had nonsuited one 
claim and the record contained no final dispo- 
sition of another cause of action; the language 
in the judgment stating that “all other claims 
... are dismissed with prejudice” did not rem- 
edy the jurisdictional deficiencies as that lan- 
guage was restricted to the claims that were 
presented to the jury. Cauffiel v. Progressive 
Eldercare Services-Saline, 2020 Ark. App. 42 
(2020). 

Appellate court lacked jurisdiction to con- 
sider the circuit court’s order in a bench trial in 
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favor of a successor owner on its claims for 
breach of warranty and unjust enrichment 
against a roofing contractor because there was 
no written dismissal order of the claim under 
the Arkansas Deceptive Trade Practices Act 
that the owner orally moved to dismiss on the 
day of trial. In the absence of a written dis- 
missal order on claims that have been with- 
drawn or orally dismissed, the circuit court’s 
judgment on other claims in the lawsuit is not 
final and appealable. Tabor v. Castle Invs., 
LLC, 2020 Ark. App. 148 (2020). 

Appellate court lacked jurisdiction over a 
lessee’s appeal of an order granting the lessor 
partial summary judgment on the breach of 
contract claims where that order did not dis- 
pose of all the lessor’s claims and the lessor’s 
voluntary nonsuit to the remaining claims did 
not create a final order; and if viewed as an 
interlocutory appeal from an order granting an 
injunction under subdivision (a)(6) of this rule, 
the lessee did not file the appellate record 
within 30 days from the filing of the first notice 
of appeal as required by Ark. R. App. P. Civ. 5. 
Barr v. FPI Ark. LLC, 2020 Ark. App. 209, 598 
S.W.3d 870 (2020). 


Non-Appealable Order. 

Appeal from the circuit court’s orders deny- 
ing a motion to intervene and motions to dis- 
miss and decertify was dismissed under Ark. R. 
App. P. Civ. 2 because there was no final order 
in the case, nor was a Ark. R. Civ. P. 54(b) 
certification filed by the circuit court, and the 
orders were not appealable on an interlocutory 
basis. The appellate court rejected appellants’ 
arguments that class certification was an issue 
in the appeal. Hotels.com, L.P. v. Pine Bluff 
Adver. & Promotion Comm’n, 2021 Ark. 196, 
632 S.W.3d 742 (2021). 

Where trial court ruled that utilizing § 9-10- 
108 to allow blood tests in evidence only to 
exclude paternity was not a denial of equal 
protection and that blood tests would not be 
admitted to establish paternity, such ruling 
was evidentiary and thus not an appealable 
order under this rule. Story v. Hodges, 272 Ark. 
365, 614 S.W.2d 506 (1981). 

Where original order was entered to sell 
certain lands and appellees filed notice of ap- 
peal but, instead of perfecting the appeal, pro- 
ceeded to order the land sold as provided for in 
original order, an order overruling appellant’s 
motion to restrain the sale was interlocutory 
order and not a final appealable order under 
this rule. Cash v. Cash, 273 Ark. 32, 616 S.W.2d 
13 (1981). 

Where in an eminent domain proceeding to 
procure an easement across defendants’ prop- 
erty, the chancellor held that the city had the 
authority to enter and take private property for 
the lawful purpose of furnishing light and 
power to consumers in connection with the 
operation of the municipal corporation, the 
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chancellor’s order was not appealable because 
it was not a final judgment in that it did not 
determine the right of the landowners to just 
compensation. Hyatt v. City of Bentonville, 275 
Ark. 210, 628 S.W.2d 326 (1982). 

An order transferring a suit from law to 
equity, or the reverse, is not appealable. Mcll- 
roy Bank & Trust v. Zuber, 275 Ark. 345, 629 
S.W.2d 304 (1982). 

A trial court’s order refusing to dismiss 
amended complaints was not a final order 
which could be appealed under this rule. Celo- 
tex Corp. v. Little Rock Sch. Dist., 276 Ark. 481, 
637 S.W.2d 566 (1982). 

The denial of a motion to strike portions of a 
pleading is not a final order under this rule. 
Celotex Corp. v. Little Rock Sch. Dist., 276 Ark. 
481, 637 S.W.2d 566 (1982). 

An order which merely indicates the direc- 
tion a court will rule in the future is not a final, 
appealable order. Scaff v. Scaff, 5 Ark. App. 300, 
635 S.W.2d 292 (1982). 

Where the court determined the parties’ 
rights and obligations in foreclosure action, but 
failed to provide for any execution of the court's 
order, and clearly directed that further judicial 
action would be necessary before foreclosure 
and its execution would be ordered, such order 
was not a final, appealable order. Scaff v. Scaff, 
5 Ark. App. 300, 635 S.W.2d 292 (1982). 

Where the trial court did not dismiss the 
parties from the court, nor discharge them from 
the action, nor conclude their rights to the 
subject matter in controversy, but did, acting on 
a motion for summary judgment, make findings 
of fact and conclusions of law which narrowed 
the issues raised by the amended complaint, 
and where the trial court did not grant sum- 
mary judgment in the whole case, but simply 
determined what it thought to be the contro- 
verted issues and continued the case for a jury 
trial, such procedure was contemplated by Ark. 
R. Civ. P. 56(d) and was not the equivalent of a 
final determination of the case so as to consti- 
tute an appealable order. Heffner v. Harrod, 
278 Ark. 188, 644 S.W.2d 579 (1983). 

Where insurer did not stand on its motion to 
dismiss and permit the entry of judgment for 
the insured, it was not entitled to a decision in 
Supreme Court, on petition for writ of review, 
about whether the plaintiff ’s complaint stated 
a cause of action. Farm Bureau Mut. Ins. Co. v. 
Southall, 281 Ark. 141, 661 S.W.2d 383 (1983). 

The weight of authority is that an order 
granting permission to intervene is not appeal- 
able. Corning Bank v. Delta Rice Mills, Inc., 281 
Ark. 342, 663 S.W.2d 737 (1984). 

Where the trial court granted a default judg- 
ment but deferred the claim for punitive dam- 
ages, the appeal was dismissed because there 
was no final judgment or order entered. Tapp v. 
Fowler, 288 Ark. 70, 702 S.W.2d 17 (1986). 

Where in an action against the defendants 
for wrongfully cutting timber from land owned 
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by the plaintiffs, the trial court entered an 
order holding that the defendants could not be 
trespassers on the interest of their cotenants 
(the plaintiffs) and thus that § 18-60-102 did 
not apply, the court’s ruling was not upon a 
separable branch of the litigation and thus an 
appeal was not permissible under subdivision 
(a)(2) of this rule, since there had been no final 
or otherwise appealable order entered. Budd v. 
Davis, 289 Ark. 373, 711 S.W.2d 478 (1986). 

The setting aside of a default judgment is not 
a final judgment by the trial court and is not 
therefore appealable. Schueck Steel, Inc. v. Mc- 
Carthy Bros. Co., 289 Ark. 436, 711 S.W.2d 820 
(1986). 

Appellants’ agreement that, if appellants 
failed to prevail on appeal of one issue, appel- 
lants would not contest remaining matters and 
would agree to a consent order, did not render 
trial court’s order final and appealable. Hall v. 
Lunsford, 292 Ark. 655, 732 S.W.2d 141 (1987). 

An order merely announcing the court’s de- 
termination of the rights of the parties, but 
contemplating further judicial action, is not an 
appealable one. Bonner v. Sikes, 20 Ark. App. 
209, 727 S.W.2d 144 (1987). 

Temporary award of custody with reservation 
of all other issues for further action by the 
chancellor held unappealable. Harper  v. 
Harper, 21 Ark. App. 255, 731 S.W.2d 241 
(1987). 

Orders of remand are not final, appealable 
orders. Samuels Hide & Metal Co. v. Griffin, 23 
Ark. App. 3, 739 S.W.2d 698 (1987). 

Where trial court bifurcated the issues before 
it and reserved determination of the issue of 
damages for a later date, its decree was not a 
final judgment or decree under this rule and 
Ark. R. Civ. P. 54(b). Mueller v. Killam, 295 Ark. 
270, 748 S.W.2d 141 (1988). 

Trial court’s order compelling arbitration did 
not in effect determine the action or discon- 
tinue it. Chem-Ash, Inc. v. Arkansas Power & 
Light Co., 296 Ark. 83, 751 S.W.2d 353 (1988). 

An order which merely determines liability 
and defers a determination as to the damages is 
not final. John Cheeseman Trucking, Inc. v. 
Dougan, 305 Ark. 49, 805 S.W.2d 69 (1991). 

The final rulings on those issues common to 
the class were not rendered nonappealable 
when coupled with the ruling awarding attor- 
ney’s fees in an unliquidated amount, and a 
requirement that the defendants submit a plan 
for providing notice to the class of their rights 
to a refund and establishing the procedures for 
such refunds, for such was a collateral ministe- 
rial order. Pledger v. Bosnick, 306 Ark. 45, 811 
S.W.2d 286 (1991), cert. denied, 509 U.S. 921, 
113 S. Ct. 3034, 125 L. Ed. 2d 721 (19983), 
overruled, Department of Fin. & Admin. v. 
Staton, 325 Ark. 341, 942 S.W.2d 804 (1996). 

An order directing each party to submit 
monthly requests for fees and costs as they 
accrued was a preliminary order entered rou- 
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tinely in divorce suits and expressly subject to 
further orders of the court as the case evolved, 
thus not final nor appealable. Stephens v. Ste- 
phens, 306 Ark. 59, 810 S.W.2d 946 (1991). 

The trial court’s order denying defendant’s 
motion to vacate the reinstatement of his case 
was not a final judgment or order from which 
an appeal may be taken. Jackson v. Yowell, 307 
Ark. 222, 818 S.W.2d 950 (1991). 

The denial of a motion requesting the post- 
ponement of a revocation hearing is not a final 
judgment for purposes of appeal. Duncan v. 
State, 308 Ark. 205, 823 S.W.2d 886 (1992). 

An order transferring a suit from law to 
equity or vice versa is not a final, appealable 
order. Wallner v. McDonald, 308 Ark. 590, 825 
S.W.2d 265 (1992). 

In a suit alleging paternity, an order for the 
defendant to report for paternity blood testing 
under § 9-10-108 is not final, and therefore not 
appealable under subsection (a) of this rule. 
Helton v. Arkansas Dep’t of Human Servs., 309 
Ark. 268, 828 S.W.2d 842 (1992). 

An order granting an extension to docket a 
record on appeal is not an appealable order. 
Leonard v. Leonard’s Hdwe., Inc., 309 Ark. 450, 
828 S.W.2d 846 (1992). 

An order denying a protective order to quash 
a subpoena is not a final order for appeal 
purposes. Specifically, it is not a final judgment 
or order under subdivision (a)(1) of this rule; 
nor is it an order under subdivision (a)(2) of this 
rule which determines the “action.” In re 
Badami, 309 Ark. 511, 831 S.W.2d 905 (1992). 

The Rules of Appellate Procedure make no 
provision for appeal from the granting or denial 
of a motion to strike an order. Burns v. Burns, 
309 Ark. 602, 832 S.W.2d 251 (1992). 

An order directing that certain distributions 
be made from appellant’s estate, which also 
noted there were sufficient funds in the estate 
to pay the claim was not appealable, and did 
not cause the trial court to lose jurisdiction to 
make any further orders. In re Estate of Mor- 
gan, 310 Ark. 220, 833 S.W.2d 776 (1992). 

Where an order vacating a default judgment 
was entered within ninety days of the entry of 
the judgment, and where the case had never 
been fully contested by the parties, it was not a 
final and appealable order. Lamb v. JFM, Inc., 
311 Ark. 89, 842 S.W.2d 10 (1992). 

Former SCR 29(1)(k) (see now SCCAPPR 1-2) 
permitted interlocutory appeals, and subsec- 
tion (a) of this rule specifies those orders that 
are appealable; none of the categories for inter- 
locutory orders from which appeals may be 
taken under subsection (a) of this rule embrace 
an order for paternity blood tests and therefore 
an appeal from such an order is premature. 
Scheland v. Chilldres, 313 Ark. 165, 852 S.W.2d 
791 (1993). 

The denial of appellant’s motion to set aside 
an ex parte order for lack of jurisdiction is not 
an appealable order because it is not a final 
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decree within the meaning of subsection (a) of 
this rule. Lester v. Lester, 48 Ark. App. 40, 889 
S.W.2d 42 (1994). 

Court’s order denying plaintiff the use of a 
pseudonym to prosecute her lawsuit did not 
dismiss the parties from the court or conclude 
their rights to the subject matter in contro- 
versy; rather the court’s ruling was on a pre- 
liminary matter, unconnected with the merits 
of the litigation, and the order could not be 
considered as final or ending a separable 
branch of the litigation. Doe v. Union Pac. R.R.., 
323 Ark. 237, 914 S.W.2d 312 (1996). 

The court would dismiss an appeal without 
prejudice pertaining to storage charges on a 
motor vehicle seized by the police in connection 
with drug-related offenses since there was no 
final, appealable order where the order contem- 
plated further legal action to perfect title to the 
motor vehicle and did not determine a final, 
liquidated amount of storage costs to be 
charged. Payne v. State, 333 Ark. 154, 968 
S.W.2d 59 (1998). 

Where the defendants claimed the defense of 
sovereign immunity, that is, jurisdictional im- 
munity from suit and the trial court denied its 
motion for summary judgment, the court order 
was appealable. Ozarks Unlimited Resources 
Coop. v. Daniels, 333 Ark. 214, 969 S.W.2d 169 
(1998). 

The court would dismiss an appeal without 
prejudice since there was no final, appealable 
order where the Civil Service Commission left 
several issues unresolved with regard to the 
termination of the plaintiff police officer. Mc- 
Gann v. Pine Bluff Police Dep’t, 334 Ark. 352, 
974 S.W.2d 462 (1998). 

Where the trial court ordered a sum of cash 
to be forfeited and also ordered the State to 
restrain substitute assets to be forfeited if the 
defendant were convicted of drug offenses, 
there was no final, appealable order. Corbit v. 
State, 334 Ark. 592, 976 S.W.2d 927 (1998). 

: Orders based upon emergency hearings pur- 
suant to § 9-27-315 are not final, appealable 
orders. Dover v. Arkansas Dep’t of Appeal Hu- 
man Servs., 62 Ark. App. 37, 968 S.W.2d 635 
(1998). 

Fed. R. Civ. P. 55(c) should be interpreted in 
accordance with federal case law; under federal 
law, a district court’s grant of a motion to set 
aside a default judgment was not an appealable 
final order where the setting-aside paved the 
way for a trial on the merits and, under similar 
circumstances, the Arkansas Supreme Court 
held that the Arkansas trial court’s order set- 
ting aside a default judgment, entered more 
than 90 days after the default judgment was 
entered, was not a final appealable order. Ept- 
ing v. Precision Paint & Glass, Inc., 353 Ark. 84, 
110 S.W.3d 747 (2003). 

Ark. Sup. Ct. Prof. Conduct P. 12(A) allowed 
appeals to be taken from any action by a panel 
taken at a public hearing; thus, where the 
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attorney was not appealing an action by a panel 
taken at a public hearing, but was challenging 
the order denying his motion to dismiss a 
complaint against him, it was not a final order, 
as required by subdivision (a)(1) of this rule, 
and the appellate court did not have jurisdic- 
tion to hear the appeal. Burnett v. Supreme 
Court Comm. on Prof] Conduct, 359 Ark. 279, 
197 S.W.3d 458 (2004). 

Writ of prohibition sought by a doctor who 
had been named in a wrongful death of an 
unborn fetus action was denied where, once the 
trial court had disposed of all the claims that 
could have been alleged in pleadings, the doctor 
could then appeal the denial of her motion to 
dismiss; the State Supreme Court had never 
used an extraordinary writ to narrow the 
claims alleged in a complaint and had never 
retreated from its unequivocal rule that an 
asserted threat of an unwarranted trial was an 
insufficient basis to conclude that the remedy 
by appeal was not adequate. Cockrum v. Fox, 
359 Ark. 508, 199 S.W.3d 69 (2004). 

An appeal from the circuit court’s order of 
December 31, 2003, was subject to dismissal as 
the order was not a final order because the 
unjust-enrichment claim was still pending and 
the order contained no certification pursuant to 
Ark. R. Civ. P. 54(b). Servewell Plumbing, LLC 
v. Summit Contrs., Inc., 360 Ark. 521, 202 
S.W.3d 525 (2005). 

While there are exceptions to the finality 
requirement set forth in subsection (a) of this 
rule, a demand for a jury trial, even when 
requested in an answer, is not “part of the 
answer” for purposes of the exception set forth 
in subdivision (a)(4) of this rule. Liberty Life 
Ins. Co. v. McQueen, 364 Ark. 367, 219 S.W.3d 
172 (2005). 

Court dismissed insurer’s appeal of an order 
denying its demand for a jury trial in insured’s 
action for payment on a claim because a de- 
mand for a jury trial, even when requested in 
an answer, was not “part of the answer” for 
purposes of the exception set forth in subdivi- 
sion (a)(4) of this rule. Liberty Life Ins. Co. v. 
McQueen, 364 Ark. 367, 219 S.W.3d 172 (2005). 

From a property owner’s trespass action 
against his neighbor, his motion for a writ of 
certiorari from the denial of his request to 
prohibit the neighbor’s entry on his land was 
dismissed because, under subdivision (a)(6) of 
this rule, an order denying a hearing, even ona 
motion for injunctive relief, was not appealable. 
Chiodini v. Lock, 373 Ark. 88, 281 S.W.3d 728 
(2008). 

Partition order was not final within the 
meaning of subdivision (a)(1) of this rule be- 
cause the proper order from which to file an 
appeal in a partition action was the order 
confirming the sale of the property. Trafford v. 
Lilley, 2010 Ark. App. 158 (2010). 

Reviewing court lacked jurisdiction to con- 
sider the appeal, because the order appealed 
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was not a final order, when it contemplated 
further action, and the order did not satisfy 
Ark. R. Civ. P. 54(b), when the order did not 
contain specific factual findings of any danger 
of hardship or injustice that could be alleviated 
by an immediate appeal. Robinson v. Villines, 
2012 Ark. 211 (2012). 

In an airport employee’s action for defama- 
tion and tortious interference against airplane 
owners at another airport, the employee’s ap- 
peal from a summary judgment in favor of 
pilots was dismissed because the pilots’ third- 
party complaint against the employee’s boss 
was still pending. Thus, the order appealed 
from was not final. Fureigh v. Hogan, 2013 Ark. 
App. 287 (2013). 

Injured party’s appeal of an order granting a 
stay of his pending personal-injury case pursu- 
ant to the Servicemembers Civil Relief Act, 50 
App. U.S.C.S. §§ 501 to -515, 516 to -597(b) had 
to be dismissed because it was premature 
where the order was not a final order from 
which an appeal could be taken. Ballesteros v. 
Roney, 2014 Ark. 412, 443 S.W.3d 548 (2014), 
cert. denied, 575 U.S. 983, 1385 S. Ct. 1894, 191 
L. Ed. 2d 763 (2015). 

Contractor’s cross-appeal of the dismissal of 
a due-process claim against state agencies was 
dismissed because, inter alia, the cross-appeal 
was not proper under subdivision (a)(10) of this 
rule, permitting an interlocutory appeal from a 
denial of dismissal or summary judgment on 
sovereign immunity grounds, as the cross-ap- 
peal sought to appeal a dismissal on such 
grounds. Ark. State Claims Comm’n v. Duit 
Constr. Co., 2014 Ark. 432, 445 S.W.3d 496 
(2014), superseded, 2015 Ark. 462, 476 S.W.3d 
791 (2015). 

Borrowers’ appeal was dismissed for lack of 
jurisdiction pursuant to subdivision (a)(1) of 
this rule and Ark. R. App. P. Civ. 3(e) where 
their notice of appeal omitted the order con- 
firming the foreclosure sale that included all of 
the interested parties, there was no evidence of 
a scrivener’s error, and it was unclear from 
their arguments that they were appealing the 
only final, appealable order. Brown v. United 
Bank, 2014 Ark. App. 643, 448 S.W.3d 726 
(2014). 

While appellant’s compulsory counterclaim 
was dismissed by the trial court, it was dis- 
missed without prejudice, which gave him the 
opportunity to refile it, and the judgment on 
which appellant sought review did not adjudi- 
cate his counterclaim, and thus it was a dan- 
gling issue that had yet to be decided, such that 
the judgment was not a final, appealable order; 
his notice of appeal did not state that he aban- 
doned any unresolved claims, and no certifica- 
tion for an immediate appeal was filed, and 
thus the appeal was dismissed without preju- 
dice. Horne v. Henson, 2014 Ark. App. 687 
(2014). 
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Circuit court’s order denying the maternal 
grandparents’ motion for custody: of one of their 
grandchildren and ordering that she remain in 
foster care was not an appealable order because 
Ark. Sup. Ct. & Ct. App. R. 6-9 did not specifi- 
cally mention an appeal from an order denying 
custody; the order was not a final one under 
subdivision (a)(1) of this rule as the order 
clearly contemplated future action with respect 
to the placement of that grandchild; and, al- 
though subsection (d) of this rule did provide 
that all final orders awarding custody were 
final appealable orders, the grandparents 
sought to appeal that portion of the circuit 
court’s order denying custody of the grandchild, 
not its grant of permanent custody. Edwards v. 
Ark. Dep’t of Human Servs., 2015 Ark. 402, 474 
S.W.3d 58 (2015). 

Interlocutory appeal was not authorized re- 
garding a circuit court’s order as to the propri- 
ety of venue because the issue of venue was 
properly appealed once a final, appealable or- 
der was issued. DeSoto Gathering Co., LLC v. 
Ramsey, 2016 Ark. 22, 480 S.W.3d 144 (2016). 

Property owners were not required to appeal 
an order within 30 days where there was no 
written order dismissing a counterclaim in the 
record, the order did not include an Ark. R. Civ. 
P. 54(b) certificate, and thus, the order was not 
final. Barton v. Brockinton, 2016 Ark. App. 138, 
487 S.W.3d 820 (2016). 

Appeal of a letter opinion was dismissed for 
lack of jurisdiction where the opinion clearly 
contemplated the entry of a formal order and 
judgment and directed the prevailing party’s 
counsel to prepare it, no such order or judgment 
was found in the record or addendum, and thus, 
the letter opinion was not a final judgment. 
Panhandle Oil & Gas, Inc. v. BHP Billiton 
Petro. (Fayetteville) LLC, 2016 Ark. App. 376, 
499 S.W.3d 667 (2016). 

Tire manufacturer’s appeal of a trial court 
order awarding attorney’s fees for discovery 
obstruction was dismissed for lack of jurisdic- 
tion where the order clearly did not end the 
litigation, dismiss the parties, or conclude their 
rights in the lawsuit, the appended Ark. R. Civ. 
P. 54(b) certificate was wholly lacking in sup- 
portive facts, the trial court had not held the 
tire manufacturer in contempt, and thus, the 
order was not a final, appealable order. Han- 
kook Tire Co. v. Philpot, 2016 Ark. App. 386, 
499 $.W.3d 250 (2016). 

Subdivision (a)(3) of this rule did not apply 
even though the court had denied a motion for 
a new trial where several issues were outstand- 
ing, including contempt issues. Anderson-Tully 
Co. v. Vaden, 2018 Ark. App. 484, 562 S.W.3d 
249 (2018). 

Because a circuit court’s order granting a 
stay pursuant to the Servicemembers Civil Re- 
lief Act, 50 U.S.C. § 3901 et seq., was not a 
final, appealable order, the appellate court did 
not have jurisdiction to hear the appeal from 
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the order. Smith v. Brown, 2019 Ark. App. 204, 
575 S.W.3d 174 (2019). 

Summary judgment order awarding judg- 
ment against a guarantor on the default of a 
promissory note was not a final, appealable 
order as it failed to dispose of the claims 
against the borrower, there was no accompany- 
ing Ark. R. Civ. P. 54(b) certificate, and Ark. R. 
Civ. P. 54(b)(5) was inapplicable as the record 
conclusively showed that both the borrower and 
guarantor were served via warning order. The 
borrower’s bankruptcy did not affect the lack of 
finality. Jackson v. IberiaBank, 2020 Ark. App. 
372 (2020). 

Father’s appeal of an order requiring him to 
pay child support to the temporary guardian of 
his child was dismissed because the order ex- 
pressly reserved ruling on the claim of retroac- 
tive support and there was no Rule 54(b) certi- 
fication, and therefore the order was not a final 
order. Cedillo v. Turner, 2020 Ark. App. 151 
(2020). 


Notice. 

The notice of appeal was not defective in 
referring only to the court’s denial of a motion 
for a new trial instead of to the original judg- 
ment on the verdict. No greater specificity was 
necessary since an order refusing a new trial is 
final and brings up for review any preceding 
order involving the merits. DeClerk v. Tribble, 
276 Ark. 316, 637 S.W.2d 526 (1982), super- 
seded by statute as stated in Hood v. Arkansas 
School Bd. Ins. Coop., 35 Ark. App. 1, 811 
S.W.2d 1 (1991). 

Where parents failed to file notice of appeal 
from an adjudication order terminating their 
parental rights, parents’ argument that the 
trial court erred in finding grounds for termi- 
nation of parental rights at the adjudication 
hearing conducted January 4 and 5, 2005, prior 
to the termination hearing being held and with- 
out notice to the appellants that a termination 
hearing would be conducted was not preserved 
for appeal. Sowell v. Ark. Dep't of Human 
Servs., 96 Ark. App. 325, 241 S.W.3d 767 (2006). 

Although defendant’s notice of appeal desig- 
nated an incorrect circuit court case number in 
its heading, the notice was deemed sufficient 
under subsection (a) of this rule where the 
court was easily able to determine from the 
notice the order from which the appeal was 
taken. Jackson v. State, 2011 Ark. App. 528, 385 
S.W.3d 394 (2011). 


Preservation. 

Borrower’s arguments were preserved for ap- 
pellate review, because the arguments were 
preserved by making them to the trial court, 
either orally in a hearing or written in briefs, 
not by having the trial court recite them in its 
order; there was no requirement that a trial 
court’s order denying a motion to dismiss spe- 
cifically lists all the arguments made in support 
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of the motion in order to preserve those argu- 
ments for appeal. Evins v. Carvin, 2013 Ark. 
App. 185, 426 S.W.3d 549 (2013). 

Father designated the relevant portions of 
the record related to the permanency-planning 
hearing and order, as he listed the order in his 
designation of record, plus his notice of appeal 
provided actual notice that he planned to chal- 
lenge the permanency-planning order on ap- 
peal; thus, his notice of appeal was sufficient to 
preserve his challenge to the permanency-plan- 
ning order. Gyalog v. Arkansas Dep’t of Human 
Servs., 2015 Ark. App. 302, 461 S.W.3d 734 
(2015). 


Privilege and Work Product. 

Appellate jurisdiction was pursuant to Ark. 
Sup. Ct. & Ct. App. R. 1-2(d) where a plant 
owner’s Ark. R. App. P. Civ. 2(f) petition was 
granted and transferred to the appellate court. 
Gerber Prods. Co. v. CECO Concrete Constr., 
LLC, 2017 Ark. App. 568, 533 S.W.3d 139 
(2017). 


Probate Cases. 

In a guardianship proceeding, appellees 
questioned the finality of the order for appellate 
purposes, noting that they had filed a counter- 
claim for fees, which remained outstanding; 
however, under subdivision (a)(12) of this rule, 
all orders in probate cases (save a few excep- 
tions) were immediately appealable, and there 
was no finality problem. Rutland v. McWhorter, 
2016 Ark. App. 168, 485 S.W.3d 722 (2016). 

Because the notice of appeal by the trustee of 
the residuary beneficiary was timely filed 
within 30 days from entry of the circuit court’s 
interlocutory order on Oct. 19, 2017, the appel- 
late court had jurisdiction over the appeal and 
could review the circuit court’s failure to en- 
force a family-settlement agreement. However, 
the appellate court did not have jurisdiction to 
hear a cross-appeal advancing a challenge to 
the family-settlement agreement because the 
contingent beneficiary did not file a notice of 
appeal within 30 days from the entry of the 
court’s June 2, 2017, interlocutory order ap- 
proving the family-settlement agreement. 
Trask v. Trask, 2018 Ark. App. 400, 559 S.W.3d 
277 (2018). 

Because a circuit court had not yet ruled on 
the merits of a daughter’s petition for guard- 
ianship over the person and estate of her 
mother, and because additional evidence was 
expected when a hearing resumed, evidentiary 
challenges were not yet ripe for review on the 
mother’s immediate appeal of the circuit court’s 
order requiring an independent medical evalu- 
ation. Howard v. Jenkins, 2019 Ark. App. 15, 
568 S.W.3d 771 (2019). 


Purpose. 

The purpose of this rule is to avoid piecemeal 
litigation. Lamb v. JFM, Inc., 311 Ark. 89, 842 
S.W.2d 10 (1992). 
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Real Property. 

In a lawsuit asserting adverse possession 
and boundary by acquiescence, a motion to 
dismiss an appeal for lack of a final order was 
granted where the survey attached to the re- 
sponse to the motion was not part of the appel- 
late record and was not before the circuit court 
at the time it entered the order being appealed, 
the court’s order contemplated further action, 
including the completion of the survey, and 
thus, the record did not contain sufficient evi- 
dence to establish the location of the awarded 
lands. Roberts v. Riege, 2017 Ark. App. 408, 526 
S.W.3d 60 (2017). 

Appellate court could not reach the merits of 
a property owner’s appeal in a property dispute 
in which the parties were claiming ownership 
of the same plot of ground, as the order invited 
future litigation; while it was undisputed that 
the owner held a deed to some property identi- 
fied as “lots 5 and 6” and the neighbors held a 
deed to some property identified as “lots 1 and 
2” and that the neighborhood did not follow the 
subdivision plat, the trial court nevertheless 
referred to the lot numbers to resolve the dis- 
pute and thus the decree did not resolve the 
dispute with specificity sufficient to identify the 
property or the parties’ title. In addition, the 
order did not fully resolve the owner’s adverse 
possession claim to the property. Fisher v. Cun- 
ingkin, 2019 Ark. App. 277, 577 S.W.3d 31 
(2019). 


Small Claims Actions. 

Claimant was restricted from bringing an 
action in the small-claims division of the dis- 
trict court to collect small-claim judgments, 
because she fit the definition of a collection 
agency, when the claimant collected a delin- 
quency for a fee under Administrative Order of 
the Supreme Court No. 18, § 4(b). Wilson v. 
Dardanelle Dist. of the Dist. Court of Yell 
County, 375 Ark. 294, 290 S.W.3d 1 (2008). 


Sovereign Immunity. 

Intermediate appellate court lacked jurisdic- 
tion in interlocutory appeal from an order de- 
nying a motion for summary judgment to de- 
cide on appeal any issue other than whether a 
circuit court erred in denying summary judg- 
ment on the issue of immunity when a property 
owner filed a complaint against a city and 
members of the city council in the members’ 
official capacities, alleging an improper taking 
—inverse condemnation—without appropriate 
compensation, as the right of immunity from 
suit was effectively lost if the case went to trial. 
City of McCrory v. Wilson, 2022 Ark. App. 200, 
644 S.W.3d 823 (2022). 

Medical malpractice claim against the Uni- 
versity of Arkansas for Medical Sciences 
(UAMS) was dismissed, pursuant to an inter- 
locutory appeal, because, as a department of 
the University of Arkansas, the UAMS was not 
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an entity that could be sued; the doctrine of 
sovereign immunity barred a claim against the 
University of Arkansas and its Board of Trust- 
ees because a finding for the patient against the 
UAMS would necessarily subject the State of 
Arkansas to financial liability, and sovereign 
immunity barred such an action unless it had 
been waived. Univ. of Ark. for Med. Scis. v. 
Adams, 354 Ark. 21, 117 S.W.3d 588 (2003). 

Absence of an express ruling on a lottery 
commission’s motion to dismiss a trademark 
infringement claim based on sovereign immu- 
nity was fatal to an interlocutory appeal under 
subdivision (a)(10) of this rule; the trial court 
did not address the immunity issue, and denied 
the motion to dismiss because the owner had 
stated a claim for infringement. Ark. Lottery 
Comm’n v. Alpha Mktg., 2012 Ark. 23, 386 
5.W.3d 400 (2012). 

In a wrongful termination case, an appellate 
court was able to review the denial of summary 
judgment because the motion was based on the 
defense of sovereign immunity. Sullivan v. Co- 
ney, 2012 Ark. App. 687 (2012). 

Sovereign immunity pursuant to subdivision 
(a)(1) of this rule was a jurisdictional rule that 
created immunity from suit, not immunity from 
taxation and did not establish jurisdiction for 
the university's appeal. Bd. of Trs. v. Pulaski 
County, 2013 Ark. 230 (2013). 

It was appropriate to address the merits of a 
university appeal under subdivision (a)(10) of 
this rule; even though the circuit court did not 
specifically rule on the issue of sovereign im- 
munity, the sole issue in the university’s motion 
to dismiss was sovereign immunity, and the 
circuit court’s order operated as a ruling on that 
issue (three justices dissenting and one justice 
concurring). Johnson v. Butler, 2016 Ark. 253, 
494 $.W.3d 412 (2016). 

Jurisdiction existed over an interlocutory ap- 
peal under subdivision (a)(10) of this rule 
where the circuit court explicitly rejected the 
Arkansas Department of Correction’s asserted 
grounds for being immune from a suit challeng- 
ing Ark. Code Ann. § 5-4-617, thereby ruling on 
the issue of sovereign immunity. Kelley v. John- 
son, 2016 Ark. 268, 496 S.W.3d 346 (2016), cert. 
denied, 580 U.S. 1155, 137 S. Ct. 1067, 197 L. 
Ed. 2d 235 (2017). 

Although this rule allows an interlocutory 
appeal of a circuit court’s denial of a motion to 
dismiss based on sovereign immunity, the ap- 
pellate court does not hear on interlocutory 
appeal any issue other than whether the circuit 
court erred on the issue of sovereign immunity. 
Williams v. McCoy, 2018 Ark. 17, 535 S.W.3d 
266 (2018). 


Standing. 

Where appellee’s ultimately took a voluntary 
nonsuit pursuant to Ark. R. Civ. P. 41(a), the 
appellants had no standing to appeal from 
rulings of the trial court having to do with the 
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merits of their claim because the litigation had 
been resolved in their favor. Cowan v. Schmidle, 
312 Ark. 256, 848 S.W.2d 421 (1993). 

A prevailing party cannot appeal. Walker v. 
Kazi, 316 Ark. 616, 875 S.W.2d 47 (1994). 


Striking Answer. 

Order striking part of appellants’ answer in a 
wrongful death action as a sanction for discov- 
ery violations was appealable under subdivi- 
sion (a)(4) of this rule. Lake Vill. Healthcare 
Ctr., LLC v. Hatchett, 2012 Ark. 223, 407 
S.W.3d 521 (2012). 

In an action concerning a default judgment, 
since a trial court did not specifically state that 
it was striking an alleged employer’s answer, 
the appellate court was unable to apply this 
rule to obtain jurisdiction. The appellate court 
also did not have jurisdiction over a cross- 
appeal because the appellate issues related to 
the denial of the motion to set aside the default 
judgment, not the motion to strike the late 
answer. Reynolds v. Lindberg, 2015 Ark. App. 
324 (2015). 

Court of Appeals noted that the appeal was 
made under subdivision (a)(4) of this rule, after 
trial court struck answer and refused to set 
aside a default judgment. Thomas v. Robinson, 
2018 Ark. App. 550, 562 S.W.3d 905 (2018). 

Where the circuit court struck defendants’ 
untimely answer to the amended complaint 
and entered a default judgment, the order de- 
nying defendants’ motion to set aside the de- 
fault judgment was appealable under subdivi- 
sion (a)(4) of this rule even though the order 
had taken under advisement plaintiffs’ motion 
to rule on punitive damages and therefore 
lacked finality; the specific provision of subdi- 
vision (a)(4) controls over the more general rule 
found in subdivision (a)(1) of this rule. Scruggs 
v. Lewis, 2020 Ark. App. 378, 609 S.W.3d 430 
(2020). 


Striking Pleading. 

Supreme Court of Arkansas lacked appellate 
jurisdiction over the appeal by the State from 
the circuit court’s sanctions order under Ark. R. 
Civ. P. 37 relating to discovery orders. The 
Supreme Court lacked jurisdiction to consider 
the interlocutory appeal by the State because 
the sanctions order did not strike the State’s 
complaint in its entirety. Thus, it was not a 
final or otherwise appealable order under Ark. 
R. App. P. Civ. 2(a)(4). State ex rel. Rutledge v. 
Purdue Pharma L.P., 2021 Ark. 133, 624 S.W.3d 
106 (2021). 


Summary Judgment. 

Summary judgment entered held deficient as 
a judgment and final determination of the 
rights of the parties. Estate of Hastings v. 
Planters & Stockmen Bank, 296 Ark. 409, 757 
S.W.2d 546 (1988). 
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Party’s failure to file a timely notice of appeal 
with regard to an order granting summary 
judgment to her former attorney in an action 
seeking recovery of attorney’s fees and costs, 
and her failure to argue the trial court’s deci- 
sion on the post-trial motion for fees and costs 
in her original brief led to dismissal of the 
appeal for lack of jurisdiction. Stacks v. Marks, 
354 Ark. 594, 127 S.W.3d 483 (2003). 

Builder’s appeal from a trial court decision 
granting partial summary judgment to a home 
buyer allowing her to raise the defense of usury 
and granting other relief was not from a final 
judgment as required by this rule, and there- 
fore the builder’s appeal was dismissed. Bras- 
field v. Murray, 2009 Ark. App. 879 (2009). 

In multi-party litigation where the circuit 
court granted summary judgment for the buy- 
ers and ordered the specific performance of a 
contract for the purchase of real property, the 
order was not appealable because it did not 
decide a counterclaim or a cross-claim for dam- 
ages. Ditch 56 Farms, LLC v. Foster, 2013 Ark. 
App. 505 (20138). 


Termination of Parental Rights. 

Appointed counsel for an indigent parent on 
a first appeal from an order terminating paren- 
tal rights may petition the court to withdraw as 
counsel if, after a conscientious review of the 
record, counsel can find no issue of arguable 
merit for appeal. Lewis v. Ark. Dep’t of Human 
Servs., 364 Ark. 243, 217 S.W.3d 788 (2005). 

Where the mother appealed the judgment 
terminating her parental rights, counsel filed a 
no-merit brief; however, the brief failed to ab- 
stract at least three rulings adverse to the 
mother in the termination hearing, thus, coun- 
sel’s motion to withdraw was denied and a 
rebriefing was ordered. Causer v. Ark. Dep’t of 
Human Servs., 93 Ark. App. 483, 220 S.W.3d 
270 (2005). 

Trial court retains jurisdiction to hold an 
additional hearing subsequent to the filing of a 
notice of appeal and the lodging of a trial 
transcript where the case involves a juvenile 
out-of-home placement; therefore, a trial court 
was allowed to terminate a mother’s parental 
rights while her appeal from a decision regard- 
ing a petition for dependency-neglect was pend- 
ing. Harwell-Williams v. Ark. Dep’t of Human 
Servs., 368 Ark. 183, 243 S.W.3d 898 (2006). 


Trust Matters. 

Trustee’s appeal of the circuit court’s order 
that he had breached his fiduciary duty and 
that two trust assets had to be reappraised and 
the assets of the trust redistributed accordingly 
was properly dismissed without prejudice due 
to lack of finality. Although § 28-1-116 gov- 
erned probate matters, which Ark. R. App. P. 
Civ. 2(a)(12) dictated were immediately appeal- 
able, trust matters were governed by § 28-73- 
101 et seq., and those statutes were not desig- 
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nated by Ark. R. App. P. Civ. 2(a)(12); in 
addition, no parties had been dismissed, the 
action had not been discharged, and the rights 
to the subject matter had not been concluded as 
the value of the two parcels of land was still 
unknown, and the value of each beneficiaries’ 
share was unknown. Clark v. Summers, 2018 
Ark. App. 225, 547 S.W.3d 511 (2018). 

Removed trustee’s appeal of two circuit 
courts orders requiring him to pay attorney’s 
fees to appellees for expenses they incurred 
while attempting to recover missing trust as- 
sets was premature where no parties had been 
dismissed, the action had not been discharged, 
and the rights to the missing assets had not 
been concluded. Although appellees had con- 
tinually prayed for the return of the trust 
assets, the orders addressed delivery of records 
or documents concerning only the trust, and 
not the assets themselves. Bamburg v. Zum- 
walt, 2019 Ark. App. 125, 571 S.W.3d 927 
(2019). 


Workers’ Compensation Commission. 

Ordinarily, an order of the Workers’ Compen- 
sation Commissicn is reviewable only at the 
point where it awards or denies compensation. 
Banquet Foods v. McGlothin, 26 Ark. App. 130, 
760 S.W.2d 880 (1988); Mid-State Constr. v. 
Sealy, 26 Ark. App. 186, 761 S.W.2d 951 (1988); 
Baldor Elec. Co. v. Jones, 29 Ark. App. 80, 777 
S.W.2d 586 (1989). 

Where all of the evidence on the issue of the 
statute of limitations had been presented to an 
administrative law judge, his finding that the 
claim was not barred by the statute of limita- 
tions was not appealable, for all the parties’ 
rights had not been resolved, there had been no 
award or denial of benefits, and the Workers’ 
Compensation Commission’s order was not fi- 
nal. Should the commission award benefits, 
and if the employer chooses to appeal, the 
limitations issues could be raised then. Ban- 
quet Foods v. McGlothin, 26 Ark. App. 130, 760 
S.W.2d 880 (1988). . 

Workers’ Compensation Commission’s juris- 
dictional finding is purely an incidental issue 
and is not appealable. Mid-State Constr. v. 
Sealy, 26 Ark. App. 186, 761 S.W.2d 951 (1988). 

Workers’ Compensation Commission’s re- 
mand was not a final determination, and thus 
not an appealable order. Hope Brick Works v. 
Welch, 27 Ark. App. 90, 768 S.W.2d 37 (1989); 
Baldor Elec. Co. v. Jones, 29 Ark. App. 80, 777 
S.W.2d 586 (1989). 


Writ of Certiorari. 

Nursing home was not entitled to a writ of 
certiorari to quash proceedings in the circuit 
court where the nursing home contended that 
plaintiff had commenced three actions alleging 
the same claims and injuries in violation of Ark. 
R. Civ. P. 41(b); the nursing home had another 
adequate remedy where one order entered by 
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the circuit court was appealable under subdivi- 
sion (a)(2) of this rule, and the nursing home 
had an opportunity to appeal that order, but did 
not do so. Capital Seniorcare Ventures, LLC v. 
Circuit Court of Pulaski County, 2016 Ark. 263, 
494 S.W.3d 423 (2016). 
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Human Servs. v. Denmon, 2009 Ark. 485, 346 
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385 S.W.3d 805 (2011); Cowan v. Ark. Dep’t of 
Human Servs., 2012 Ark. App. 576, 424 S.W.3d 
318 (2012); HPD, LLC v. Tetra Techs., Inc., 
2012 Ark. 408, 424 S.W.3d 304 (2012); Court- 
yard Gardens Health & Rehab., LLC v. Quar- 
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Murray v. Ark. Dep’t of Human Servs., 2013 
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sonville, LLC v. Henry, 2014 Ark. 361, 444 
S.W.3d 356 (2014); Fort Smith Sch. Dist. v. 
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S.W.3d 239 (2014); Ark. Dep’t of Human Servs. 
v. Fort Smith Sch. Dist., 2015 Ark. 81, 455 
S.W.3d 294 (2015); Ark. Dep’t of Veterans Af- 
fairs v. Okeke, 2015 Ark. 275, 466 S.W.3d 399 
(2015); Flow v. Turner, 2015 Ark. App. 413 
(2015); Burleigh v. Center Point Contractors, 
Inc., 2015 Ark. App. 615, 474 S.W.3d 887 (2015); 
GGNSC Holdings, LLC v. Lamb, 2016 Ark. 101, 
487 S.W.3d 348 (2016); Bank of the Ozarks, Inc. 
v. Walker, 2016 Ark. 116, 487 S.W.3d 808 
(2016).; Convent Corp. v. City of North Little 
Rock, 2016 Ark. 212, 492 S.W.3d 498 (2016); 
Massanelli v. Massanelli, 2016 Ark. App. 90 
(2016); Valois Dynasty, LLC v. City Nat'l Bank, 
2016 Ark. App. 140, 486 S.W.3d 205 (2016); 
Moore v. Ark. Dep’t of Human Servs., 2016 Ark. 
App. 346, 498 S.W.3d 303 (2016); Courtyard 
Gardens Health & Rehab., LLC v. Davis, 2016 
Ark. App. 608, 507 S.W.3d 559 (2016); City of 
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S.W.3d 632 (2017); Cardinal Health v. Beth’s 
Bail Bonds, Inc., 2017 Ark. 54, 511 S.W.3d 327 
(2017). 


(a) Mode of obtaining review. The mode of bringing a judgment or order to 
the Supreme Court or Court of Appeals for review shall be by appeal. An appeal 
from any final order also brings up for review any intermediate order involving 
the merits and necessarily affecting the judgment. An appeal from an order 
disposing of a postjudgment motion under Rule 4(b)(1) brings up for review the 
judgment and any intermediate order involving the merits and necessarily 
affecting the judgment, as well as the order appealed from. 

(b) How taken. An appeal shall be taken by filing a notice of appeal toy the 
clerk of the circuit court that entered the judgment, decree, or order from 
which the appeal is taken. In counties where the county clerk serves as the ex 
officio clerk of any division of the circuit court, the filing requirement shall be 
satisfied when the notice of appeal is filed with either the circuit clerk or the 
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county clerk. Failure of the appellant or cross-appellant to take any further 
steps to secure review of the judgment or decree appealed from shall not affect 
the validity of the appeal or cross-appeal, but shall be ground only for such 
action as the appellate court deems appropriate, which may include dismissal 
of the appeal or cross-appeal. If, however, the record on appeal has not been 
filed pursuant to Rule 5 of these rules, the circuit court in which the notice of 
appeal was filed may dismiss the appeal or cross-appeal upon petition of all 
parties to the appeal or cross-appeal accompanied by a joint stipulation that 
the appeal or cross-appeal is to be dismissed. 

(c) Joint or consolidated appeals. If two or more persons are entitled to 
appeal and their interests are such as to make joinder practicable, they may 
file a joint notice of appeal or may join in the appeal after filing separate, 
timely notices of appeal and they may thereafter proceed on appeal as a single 
appellant. Appeals may be consolidated by order of the Supreme Court upon its 
own motion or upon motion of a party. 

(d) Cross-appeals. A cross-appeal may be taken by filing a notice of cross- 
appeal with the clerk of the circuit court that entered the judgment, decree or 
order being appealed. 

(e) Content of notice of appeal or cross-appeal. A notice of appeal or 
cross-appeal shall: 

(i) specify the party or parties taking the appeal; 

(ii) designate the judgment, decree, order or part thereof appealed from; 

(iii) designate the contents of the record on appeal; 

(iv) state that the appellant has ordered the transcript, or specific 
portions thereof, if oral testimony or proceedings are designated, and has 
made any financial arrangements required by the court reporter pursuant to 
Ark. Code Ann. § 16-13-510(c); | 

(v) state whether the appeal is to the Court of Appeals or to the Supreme 
Court; and if to the Supreme Court, the appellant shall designate the 
applicable subdivision of Arkansas Supreme Court and Court of Appeals 
Rule 1-2(a), which gives the Supreme Court jurisdiction. This declaration 
shall be for the purpose of placing the case with one court or the other for 
preliminary administration. It shall not preclude the appellant from filing 
his or her brief pursuant to Arkansas Supreme Court and Court of Appeals 
Rules 4-3 and 4-4 in the alternative court if that is later determined by the 
appellant to be appropriate; and 

(vi) state that the appealing party abandons any pending but unresolved 
claim. This abandonment shall operate as a dismissal with prejudice 
effective on the date that the otherwise final order or judgment appealed 
from was entered. An appealing party shall not be obligated to make this 
statement if the party is appealing an interlocutory order under Arkansas 
Rule of Appellate Procedure—Civil 2(a)(2)-(a)(13), Arkansas Rule of Appel- 
late Procedure—Civil 2(c), or Arkansas Supreme Court and Court of Appeals 
Rule 6-9(a), or is appealing a partial judgment certified as final pursuant to 
Arkansas Rule of Civil Procedure 54(b). 

(f) Service of notice of appeal or cross-appeal. A copy of the notice of appeal 
or cross-appeal shall be served by counsel for appellant or cross-appellant upon 
counsel for all other parties by any form of mail which requires a signed 
receipt. If a party is not represented by counsel, notice shall be mailed to such 
party at his last known address. Failure to serve notice shall not affect the 
validity of the appeal. 

(g) Abbreviated record; statement of points. If the appellant does not desig- 
nate for inclusion the complete record and all the proceedings and evidence in 
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the action, he shall serve with his notice of appeal and designation a concise 
statement of the points on which he intends to rely on the appeal. 


HISTORY: Amended July 7, 1986, effective 
September 15, 1986; amended September 19, 
1988; amended December 4, 1989; adopted and; 
amended July 10, 1995, effective January 1, 
1996; amended November 18, 1996, effective 
March 1, 1997; amended December 9, 1996; 
amended June 23, 1997; amended June 30, 
1997, effective for cases in which the record is 
lodged on or after September 1, 1997; amended 
December 4, 1997; amended January 28, 1999; 
amended June 7, 2001, effective July 1, 2001; 
amended March 13, 2003; amended February 
10, 2005; amended June 3, 2010, effective July 
1, 2010; amended May 24, 2012, effective July 
1, 2012. 


Publisher’s Notes. 

In the order announcing the 1998 amend- 
ment, the Court also commented that this rule 
was amended in 1997 to provide that a notice of 
appeal is invalid if it does not contain the 
statement that the transcript has been ordered 
and financial arrangements have been made 
with the court reporter, and that that provision 
has proven to be unsatisfactory. 


Reporter’s Notes to Rule 3 (1995): 

With the exception of one minor revision for 
purposes of clarity, this rule is identical to 
former Appellate Rule 3. The single change is 
the addition of the phrase “of these rules” in 
subdivision (b). The Reporter’s Notes prepared 
in connection with former Appellate Rule 3 are 
set out below. 


Reporter’s Notes (as revised by the Court) 
to Rule 3: 

1. Rule 3 establishes the procedures for ini- 
tiating an appeal to the Arkansas Supreme 
Court. This rule makes certain changes in prior 
Arkansas procedures, but these should have 
little effect on the overall appellate process. The 
significant changes are found in Sections (e) 
and (f). In Section (e), it is provided that the 
notice of appeal shall contain a designation of 
the record, as opposed to prior practice which 
required a separate instrument, and shall con- 
tain a statement that the transcript has been 
ordered. The latter statement is intended to 
expedite appeals. In Section (f), the responsibil- 
ity for serving notice of filing a notice of appeal 
or cross-appeal is placed upon counsel for ap- 
pellant or cross-appellant as opposed to the 
clerk. The notice must be by a form of mail 
which requires a signed receipt. 

2. For the appellee’s procedure for designat- 
ing additional parts of the record when the 
appellant does not designate the entire record, 
see Rule 6(b). 


3. Rule 3 makes no attempt to define or 
affect the Arkansas Supreme Court’s power in 
matters of original jurisdiction as provided in 
Ark. Stat. Ann. 22-200 (e) (Repl. 1971). The 
Court’s authority in this area is not in any way 
abridged or enlarged by this or any other rule 
adopted herein. 

4. Rule 3 supersedes Ark. Stat. Ann. 27- 
2103, 27-2106.1, 27-2106.2 and 27-2110.1 
(Repl. 1962). 


Addition to Reporter’s Notes, 1986 Amend- 
ment: 

Rule 3(b) is amended to incorporate provi- 
sions of statutes superseded when the rules of 
appellate procedure were adopted. The revised 
rule makes plain that the appellate court may, 
in its discretion, dismiss an appeal if the appel- 
lant has not taken the appropriate steps to 
secure review after filing the notice of appeal. 
However, if the record has not yet been filed in 
the appellate court, the trial court may dismiss 
the appeal upon stipulation of the parties or 
upon motion of either party. With respect to the 
latter provision, the rule represents a slight 
change in prior practice, under which dismissal 
in the trial court was by stipulation only and an 
appellee was required to file a partial record in 
the appellate court in order to move for dis- 
missal there. See Norfleet v. Norfleet, 223 Ark. 
751, 268 S.W.2d 387 (1954). Leaving the matter 
to the trial court when no record on appeal has 
been filed is consistent with Rule 5, which 
permits the trial court to extend the time for 
filing the record, and is perceived as less expen- 
sive and cumbersome than the prior practice. 


Addition to Reporter’s Notes, 1988 Amend- 
ment: 

Under the amendment, which revises the 
last sentence of Rule 3(b), the trial court has 
authority to dismiss an appeal before the record 
is docketed in the appellate court only if all 
parties so stipulate and petition the trial court 
for dismissal. Absent such a stipulation, a party 
wishing to dismiss an appeal must file a partial 
record in the appellate court and move for 
dismissal there. See Norfleet v. Norfleet, 223 
Ark. 751, 268 S.W.2d 387 (1954). The amend- 
ment works a significant change in the rule, 
which, as amended in 1986, permitted the trial 
court to dismiss an appeal, prior to the docket- 
ing of the record, upon motion of a party. 


Addition to Reporter’s Notes, [March] 
1997 Amendment: 

The last sentence of subdivision (e) has been 

revised to require an appellant to state, in the 
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notice of appeal, that he or she not only has 
ordered the transcript or relevant portions 
thereof, but also has made the necessary finan- 
cial arrangements with the court reporter for 
its preparation. By statute, the court reporter’s 
duty to transcribe and certify the record “may 
be conditioned upon the payment, when re- 
quested by the court reporter, of up to fifty 
percent (50%) of the estimated cost of the 
transcript.” Ark. Code Ann. § 16-13-510(c). The 
amendment is intended to eliminate delay that 
occurred under the previous version of the rule 
when a lawyer stated in the notice of appeal 
that he had ordered the transcript but the court 
reporter did not begin work because payment 
had not been received or financial arrange- 
ments made. 


Addition to Reporter’s Notes, [December] 
1997 Amendment: 

The second and third sentences of subdivi- 
sion (e) have been amended to take into account 
the situation in which no oral testimony or 
proceedings have been designated as part of the 
record on appeal. If this is the case, the notice 
must contain a statement that no oral testi- 
mony or proceedings have been designated. 

The portion of the third sentence concerning 
the invalidity of the notice of appeal was added 
previously by the Supreme Court. See per 
curiam order of June 23, 1997. Under prior case 
law, the omission of the required statement 
from the notice of appeal was not necessarily 
fatal. Substantial compliance was sufficient un- 
less the appellee was prejudiced by the appel- 
lant’s failure to comply strictly with the rule. 
See Rogers v. Tudor Ins. Co., 325 Ark. 226, 925 
S.W.2d 395 (1996). 


Court’s Comments [1998 Amendment]: 

The sentence in subsection (e) rendering a 
notice of appeal invalid for violating require- 
ments for ordering and paying for the tran- 
script has been deleted from the rule. The 
reasons for this amendment are discussed in 
Clayton v. Ideal Chemical and Supply Co., 335 
Ark. 73, 977 S.W.2d 228 (1998). 


Addition to Reporter’s Notes, 2001 Amend- 
ment: 

In the third sentence of subdivision (b), the 
term “trial court” has been changed to “circuit 
court.” Under Constitutional Amendment 80, 
the circuit courts are the “trial courts of original 
jurisdiction” in the state. Also, the references to 
the “clerk of the court” in subdivisions (b) and 
(d) have been replaced with “clerk of the circuit 
court.” In most cases, the circuit clerk serves as 
clerk of the circuit court and the notice of 
appeal will be filed in the circuit clerk’s office. 
However, in some counties the county clerk is 
clerk of the circuit court with respect to probate 
matters. This division of labor is discussed in 
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the 2001 Reporter’s Note accompanying Rule 3 
of the Rules of Civil Procedure. 


Addition to Reporter’s Notes, 2003 Amend- 
ment: 

The second and third sentences of subdivi- 
sion (a) have been added. They also appear in 
Rule 2(b), as amended in 2003, and are repro- 
duced here to provide additional notice to coun- 
sel. 


Addition to Reporter’s Notes, 2005 Amend- 
ment: 

Rule 3(b) has been amended. In some coun- 
ties, the county clerk serves as the ex officio 
clerk of the probate division of the circuit court. 
Ark. Code Ann. § 14-14-502(b)(2)(B). Uncer- 
tainties have arisen in these circumstances 
about the effect of filing a notice of appeal with 
the wrong clerk. A sentence has been added to 
subsection (b) to make plain that, in these 
counties, a party complies with Rule 3 when the 
notice of appeal is file marked by either the 
circuit clerk or the county clerk. Similar clari-~ 
fying language has been added to Rule of Civil 
Procedure 3(b) (filing a complaint), Rule of Civil 
Procedure 5(c)(1) (filing papers in general), and 
Administrative Order Number 2 (clerk’s docket 
and filing). 


Addition to Reporter’s Notes, 2010 Amend- 
ment: 

Subdivision (e) has been reformatted into 
subparts, creating a check list to help parties in 
preparing their notices of appeal and cross- 
appeal. With one exception, no substantive 
change from the former rule has been made. 

Subdivision (e) has been amended to require 
one new statement in every notice of appeal 
and notice of cross-appeal from a final order or 
judgment. Pursuant to new subpart (vi), the 
appealing party must state that the party is 
abandoning any pending but unresolved claim. 
This abandonment operates as a dismissal with 
prejudice of these stray claims. 

This amendment will cure a recurring final- 
ity problem. Too often—after the parties have 
paid for the record, filed it, and filed all their 
briefs on appeal—the appellate court will dis- 
cover that what appears to be a final order or 
judgment is not final because a pleaded claim, 
counterclaim, or cross-claim remains unadjudi- 
cated. This kind of stray claim destroys finality 
and renders an otherwise final order or judg- 
ment unappealable. E.g., Ramsey v. Beverly 
Enters., Inc., 375 Ark. 424, 291 S.W.3d 185 
(2009); Rigsby v. Rigsby, 340 Ark. 544, 11 
S.W.3d 551 (2000); Brasfield v. Murray, 96 Ark. 
App. 207, 239 S.W.3d 551 (2006). These stray 
claims often appear to have been forgotten by 
the parties or abandoned even though no order 
resolved them. It wastes parties’ and courts’ 
scarce resources to have two appeals in these 
situations. 
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A party taking an interlocutory appeal or 
cross-appeal authorized by the Arkansas Rules 
of Appellate Procedure, the Rules of the Su- 
preme Court and Court of Appeals, or prec- 
edent, should not make this statement in the 
parties’ notice. Nor is this statement required 
in a notice of appeal or cross-appeal from a 
judgment certified by the circuit court as final 
under Rule of Civil Procedure 54(b). In all these 
situations, which are in essence interlocutory 
appeals, some claims remain pending and vi- 
able in the circuit court during the appeal. 


Addition to Reporter’s Notes, 2012 Amend- 
ment: 

Arkansas Rules of Appellate Procedure-Civil 
2(b) and 3(a) contained an ambiguity (same 
language in both rules) that could have been 
misconstrued as creating, under limited cir- 
cumstances, a 180-day period in which to file 
the notice of appeal of a judgment (or interme- 
diate order). Both rules stated that “[a]n appeal 
from an order disposing of a postjudgment 
motion under Rule 4 brings up for review the 
judgment and any intermediate order involving 
the merits and necessarily affecting the judg- 
ment, as well as the order appealed from.” 

The reference in Rules 2(b) and 3(a) to orders 
disposing of postjudgment motions under Rule 
4 (without designation of a specific subsection 
under Rule 4) was intended to apply only to 
orders disposing of the postjudgment motions 
included in Rule 4(b)(1) (motions for judgment 
notwithstanding the verdict, motions to amend 
the court’s findings of fact or to make additional 
findings, or any other motions to vacate, alter, 
or amend the judgment). However, the general 
reference to Rule 4 in Rules 2(b) and 3(a) could 
have been read as allowing appellate review of 
the original judgment (or intermediate order) 
‘brought up for review‘ by an order disposing of 
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any postjudgment motion allowed under Rule 
4. Since motions for extension of time to file a 
belated appeal are also included under Rule 4 
(Rule 4(b)(3)), orders denying belated-appeal 
motions could have been considered to bring up 
for review the original judgment (or intermedi- 
ate order). Because belated-appeal motions un- 
der Rule 4(b)(3) may be filed up to 180 days 
following the judgment, the effect would have 
been to create a 180-day period in which to 
appeal the original judgment (or intermediate 
order). 

The amendment clarifies the original intent 
of Rules 2(b) and 3(a) by specifically limiting 
the postjudgment motions that bring up for 
review original judgments or intermediate or- 
ders to the postjudgment motions included in 
Rule 4(b)(1). 


RESEARCH REFERENCES 


ALR. 

Propriety and Sufficiency of Electronic Filing 
of Notice of Appeal in State Actions. 70 ALR 6th 
661. 


Ark. L. Rev. 

Recent Developments — 1997 Amendments 
to the Arkansas Rules of Civil Procedure and 
the Rules of Appellate Procedure — Civil, 50 
Ark. L. Rev. 149. 

Recent Development: Final, Appealable Or- 
ders — Order Compelling Testimony in Ex- 
change for Immunity (Thelman v. State of Ar- 
kansas, 375 Ark. 116, 289 S.W.3d 76 (2008)), 61 
Ark. L. Rev. 787. 


Ark. L. Notes 

Watkins, Procedural Notes from All Over, 
1989 Ark. L. Notes 65. 

U. Ark. Little Rock L.J. Survey — Civil 
Procedure, 10 U. Ark. Little Rock L.J. 105. 


CASE NOTES 


Abandonment. 

Appellate court lacked jurisdiction to hear an 
appeal because an order being challenged was 
not final; a home buyer’s claim for negligence 
was never adjudicated, and a statement in the 
construction company owners’ notices of appeal 
could not have abandoned the buyer’s negli- 
gence claim. Murl Caldwell & Son, Inc. v. Proc- 
tor, 2015 Ark. App. 325 (2015). 

Summary judgment order was not final for 
purposes of appeal as it did not dispose of the 
borrower’s claims against a law firm and the 
borrower did not file another notice of appeal 
after the firm’s dismissal. Although the notice 
of appeal complied with subdivision (e)(vi) of 
this rule by stating that the borrower aban- 
doned all pending and unresolved claims, that 
did not save the appeal, because the rule allows 
the dismissal of stray claims, and here there 
was a stray party. Davenport v. Deutsche Bank 
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Nat'l Trust Co., 2017 Ark. App. 134, 515 S.W.3d 
662 (2017). 

Circuit court’s order was appealable even 
though it resolved only appellant’s first 
amended complaint, as the statement in her 
notice of appeal that she abandoned all pending 
but unresolved claims rendered the order final 
and appealable under this rule. Bradshaw v. 
Fort Smith Sch. Dist., 2017 Ark. App. 196, 519 
S.W.3d 344 (2017). 


Amicus Curiae. 

One coming before the Supreme Court in the 
posture of amicus curiae is bound by the ques- 
tions which are properly before the court. 
Mears v. Little Rock Sch. Dist., 268 Ark. 30, 593 
S.W.2d 42 (1980). 


Contempt Citations. 
The Supreme Court will review contempt 
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citations under the rules and statutes pertain- 
ing to appeals, not by certiorari. Frolic Foot- 
wear, Inc. v. State, 284 Ark. 487, 683 S.W.2d 611 
(1985); Arkansas Dep’t of Human Servs. v. 
Shipman, 25 Ark. App. 247, 756 S.W.2d 930 
(1988). 

The proper procedure for the review of a 
citation holding a party’s attorney in criminal 
contempt is for the attorney, not the party, to 
appeal the conviction. Marsh v. Hoff, 15 Ark. 
App. 272, 692 S.W.2d 270 (1985). 

A contemnor, not a named party in the origi- 
nal proceeding but held in contempt of the 
court’s orders, must file a notice of appeal in his 
own right, specifying that he is appealing from 
the order holding him in contempt. Arkansas 
Dep’t of Human Servs. v. Shipman, 25 Ark. App. 
247, 756 S.W.2d 930 (1988). 


Contents of Notice. 

The appellant’s failure to correctly designate 
in her notice of appeal the contents or the 
portions of the record upon which she intended 
to rely contravened subsections (e) and (g) of 
this rule. This caused a delay in the appeal and 
also shifted her burden to appellees to order 
and pay for the transcript so it could be lodged 
in the appellate court; thus, the appellees’ mo- 
tion to dismiss was granted. Daffin v. Seymore, 
14 Ark. App. 163, 685 S.W.2d 539 (1985). 

A notice of appeal must be judged by what it 
recites and not what it was intended to recite. It 
must state the parties appealing and the order 
appealed from with specificity, and persons not 
named as parties to the notice and orders not 
mentioned in it are not properly before the 
appellate court. Arkansas Dep’t of Human 
Servs. v. Shipman, 25 Ark. App. 247, 756 
S.W.2d 930 (1988). 

Naming only a commission as appellant in 
the notice of appeal was not sufficient. Binns v. 
Heck, 322 Ark. 277, 908 S.W.2d 328 (1995). 

Where there was no intent on appellant’s 
part to disregard subsection (e) of this rule, and 
where there was no prejudice to appellee occa- 
sioned by appellant’s failure to designate the 
record or to state that the transcript had been 
ordered within the 30-day period, and the Des- 
ignation of the Record, which designated the 
pleadings, motions, and order, was filed two 
weeks after the notice of appeal, and where the 
appeal was from an order of summary judg- 
ment and no testimony was involved, there was 
substantial compliance with subsection (e) of 
this rule. Rogers v. Tudor Ins. Co., 325 Ark. 226, 
925 S.W.2d 395 (1996). 

A notice of appeal was sufficient to vest 
jurisdiction over appellees and over an order 
dismissing them from the case even though the 
notice of appeal did not specifically name them 
or the interlocutory, partial summary-judg- 
ment orders by which they were dismissed from 
the case. Philip v. Jefferson Hosp. Ass’n, 69 Ark. 
App. 395, 13 S.W.3d 224 (2000). 
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Section 9-27-341(b)(3)(B)(ix)(d)(2) clearly re- 
quires that the pleadings and testimony from 
hearings prior to a parental rights termination 
hearing are to be incorporated by reference into 
the trial record, and there is no language in the 
statute’ that can be interpreted to mean that 
those proceedings must also be designated as a 
part of the appeal record; such an interpreta- 
tion of the statute would be inconsistent with 
subsection (e) of this rule, which allows an 
appellant to designate in a notice of appeal only 
“specific portions” of oral testimony or proceed- 
ings as a part of the record on appeal. Cobbs v. 
Ark. Dep’t of Human Servs., 87 Ark. App. 188, 
189 S.W.3d 487 (2004). 

District’s notice of appeal failed to designate 
the contents of the record on appeal and failed 
to contain any statement that it had ordered 
the transcript or made financial arrangements; 
thus, it appeared that the district’s notice of 
appeal failed to comply with subsection (e) of 
this rule. Larry v. Grady Sch. Dist., 362 Ark. 65, 
207 S.W.3d 451 (2005). 

Where appellant misidentified the date of the 
order it was appealing from, but appellant’s 
arguments were clearly directed at a June 12 
order, appellant’s failure to designate the June 
12 judgment in its notice of appeal was not fatal 
to its appeal of that judgment. Pro-Comp 
Mgmt. v. R.K. Enters., LLC, 372 Ark. 190, 272 
S.W.3d 91 (2008). 

In a termination of parental rights case, a 
father’s appeal from an order of child support 
was not heard on appellate review because a 
guardianship/support order was not designated 
as one of the issues appealed from; the guard- 
ianship/support order was independent of the 
order terminating parental rights. Hall v. Ark. 
Dep’t of Human Servs., 101 Ark. App. 417, 278 
S.W.3d 609 (2008). 

In a case involving the disposition of county 
property in which a taxpayers group appealed a 
county court’s entry of summary judgment in 
favor of a county judge, there was no final 
appealable order under Ark. R. Civ. P. 54(b) as 
the grant of summary judgment did not dispose 
of the complaint against all defendants. There 
was a remaining defendant that had been 
served, and the group failed to include a state- 
ment in its notice of appeal that it was aban- 
doning any pending but unresolved claim, 
which would have operated as a dismissal with 
prejudice of its claim against that defendant. 
Searcy County Counsel for Ethical Gov’t v. 
Hinchey, 2011 Ark. 533 (2011). 

Court dismissed the appeal from the trial 
court’s denial of attorney’s fees for lack of final 
order under Ark. R. App. P. Civ. 2(a)(1) because 
the notice of appeal did not contain the state- 
ment that the appealing party abandoned any 
pending but unresolved claims as required by 
subdivision (e)(vi) of this rule, and there was no 
Ark. R. Civ. P. 54(b) certificate. Nier v. Hearn, 
2013 Ark. App. 152 (2013). 
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Because a trial court’s order was unclear as 
to whether some of the plaintiffs’ claims against 
a crop duster for pesticide drift had been non- 
suited and therefore survived, remand was 
required for clarification of the order so that the 
appellate court could determine whether the 
order appealed from was a final order. The 
problem could have been avoided had the plain- 
tiffs included the statement required by subdi- 
vision (e)(vi) of this rule, that all claims but the 
pending claim were abandoned. Wilson v. Greg 
Williams Farm, Inc., 2013 Ark. App. 248 (2018). 

In its notice of cross-appeal, the company 
specifically said that a statement that it aban- 
doned any pending but unresolved claim was 
not necessary because it was appealing from a 
judgment containing a multiple claims or par- 
ties certification, but as the certification was 
ineffective, compliance with the rule was nec- 
essary. Larue v. Ground Zero Constr., Inc., 2014 
Ark. App. 93 (2014). 


Cross-Appeal. 

Ordinarily, the failure to file a notice of cross- 
appeal would end the matter, but since the 
appellee did not seek any relief it did not 
receive in the lower court, the appellate court 
addressed the matter. Hasha v. City of Fayette- 
ville, 311 Ark. 460, 845 S.W.2d 500 (1993). 

A notice of cross-appeal is necessary when an 
appellee seeks somiething more than it received 
in the lower court. Hasha v. City of Fayetteville, 
311 Ark. 460, 845 S.W.2d 500 (1993). 

Where granddaughter sought relief she 
failed to obtain in the circuit court, she was 
requesting something more than she received 
in the lower court and a notice of cross appeal 
was necessary; however, since the record did 
not indicate that a notice of cross appeal was 
ever filed, the appellate court was without 
jurisdiction to consider the granddaughter’s 
points on cross appeal. Hoffman v. Gregory, 361 
Ark. 73, 204 S.W.3d 541 (2005), overruled in 
part, Poff v. Peedin, 2010 Ark. 136, 366 S.W.3d 
347 (2010). 

Because a decedent's wife failed to file a 
notice of cross-appeal in a probate matter, the 
appellate court was without jurisdiction to con- 
sider the wife’s argument that the trial court’s 
finding that a joint will was a binding contract 
should have been vacated because it was un- 
necessary and incorrect. Dotson v. Dotson, 2009 
Ark. App. 819, 372 S.W.3d 398 (2009). 

In a legal malpractice action, counsel failed 
to file an effective notice of cross-appeal from 
the order denying costs and, therefore, the 
appellate court lacked jurisdiction to consider 
counsel’s cross-appeal. Lindsey v. Green, 2010 
Ark. 118, 369 S.W.3d 1 (2010). 

Dismissal of a former husband’s cross-appeal 
in a divorce action was appropriate because 
while the husband’s partial payment did not 
satisfy the judgment, the partial payment con- 
stituted acquiescence in the judgment in the 
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particular circumstances at issue because the 
husband made no reservation of rights and did 
not post a supersedeas bond. Hall v. Hall, 2012 
Ark. 429 (2012), affd, 2013 Ark. 330, 429 
S.W.3d 219 (2013). 

Appeal was dismissed for lack of a final order 
under Ark. R. App. P. Civ. 2(a)(1) because sev- 
eral of the claims had not yet been resolved, 
there was no certificate under Ark. R. Civ. P. 
54(b)\(2), and a voluntary nonsuit on some 
claims did not operate to make the order ap- 
pealed from final and appealable. There was no 
statement in a cross-appeal that pending, but 
unresolved claims, were being abandoned. 
Aceva Techs., LLC v. Tyson Foods, Inc., 2012 
Ark. App. 382 (2012). 

Regional solid-waste management district’s 
cross-appeal was dismissed where it had desig- 
nated the final order as the one being appealed 
despite the fact that the issue it wanted to 
argue was not addressed until a later separate 
order not named in the notice of cross-appeal. 
Boston Mt. Reg’l Solid Waste Mgmt. Dist. v. 
Benton Cty. Reg’l Solid Waste Mgmt. Dist., 
2019 Ark. App. 488, 587 S.W.3d 292 (2019). 


Dismissal Sua Sponte. 

Pursuant to subsection (b) of this rule, a trial 
court cannot dismiss a notice of appeal, 
whether timely or untimely, without a proper 
stipulation of the parties or a motion to dismiss 
filed by the appellant, as it is not within the 
authority of a trial court to pass on the validity 
of a notice of appeal and dismiss it sua sponte; 
at the least, a partial record suitable for tender 
to the appellate court should be prepared 
whereby the appellant may tender the record 
and allow the appellate court to determine 
whether the appeal should be lodged. Barnes v. 
State, 322 Ark. 814, 912 S.W.2d 405 (1995). 


Effect of 1997 Amendments. 

The first 1997 amendment to subsection (e) of 
this rule required that the notice of appeal state 
that financial arrangements had been made 
with the court reporter; the second amendment 
to subsection (e) of this rule provided that a 
notice of appeal is invalid if it does not include 
the statement regarding financial arrange- 
ments with the court reporter; the last amend- 
ment added to the Reporter’s Notes a state- 
ment that the “invalidity” language of the 
second amendment means that substantial 
compliance is not the standard for saving a 
notice of appeal when the financial-arrange- 
ment language is omitted. Green v. Williford, 
331 Ark. 533, 961 S.W.2d 766 (1998). 


Failure to File or Serve Notice. 

Where there was no notice of a cross appeal 
by the appellee, the Supreme Court would not 
consider the issues raised in the cross appeal. 
Elcare, Inc. v. Gocio, 267 Ark. 605, 593 S.W.2d 
159 (1980). 
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Appeal would not be dismissed merely be- 
cause appellee was never served with the “Des- 
ignation of the Record” which appellant filed 
along with the “Notice of Appeal” since subsec- 
tion (f) of this rule provides that validity of 
appeal is not affected by failure to serve notice. 
Wise v. Barron, 280 Ark. 202, 655 S.W.2d 446 
(1983). 


Financial Arrangements. 

The fact that a notice of appeal may be 
invalid due to lack of a “financial arrange- 
ments” statement will not be considered fatal to 
the appeal if the record, including the trial 
transcript, has been lodged with the clerk in a 
timely manner; prior to the appellant’s lodging 
of the record on appeal, a challenge to the 
notice of appeal may be made by filing a motion 
to dismiss the appeal accompanied by a partial 
record. Green v. Williford, 331 Ark. 533, 961 
S.W.2d 766 (1998). 

While an appeal was not rendered void by the 
failure of the notice of appeal to provide for the 
making of financial arrangements with the 
court reporter, such failure made it impossible 
for the court to expedite this matter. Valley v. 
Bogard, 341 Ark. 302, 20 S.W.3d 271 (2000). 


Interlocutory Decisions. 

Appellant’s notice of appeal from a trial 
court’s final judgment was not ineffective to 
appeal the trial court’s earlier dismissal of a 
funeral services company from his lawsuit as, 
until the entire case was disposed of, there was 
no final order to appeal pursuant to Ark. R. 
App. P. Civ. 2(a)(11) and Ark. R. Civ. P. 54(b). An 
appeal from a final order also brought up for 
review any intermediate order involving the 
merits and necessarily affecting the judgment, 
pursuant to Ark. R. App. P. Civ. 2(b) and sub- 
section (a) of this rule. King v. French, 2011 
Ark. App. 257, 383 S.W.3d 426 (2011). 


Jurisdiction. 

Probate court had jurisdiction to set aside its 
previous order determining heirship, because 
there was an extended period during which 
courts had jurisdiction to modify or vacate 
orders in probate proceedings, there had not 
been a final termination of the proceedings, and 
it was not entirely clear that the order deter- 
mining heirship would have ended the proceed- 
ings. McVesting, LLC v. Heirs of Macie Mc- 
Goon, 2012 Ark. App. 541 (2012). 

Appellate court was unable to determine its 
jurisdiction to review a grant of a doctor’s 
motion for summary judgment in a patient’s 
wrongful-death action because a cross-claim, a 
motion to dismiss the cross-claim, and the or- 
der disposing of the cross-claim did not appear 
in the record, the documents were material to 
determine whether the appealed orders were 
final, and the doctor’s motion for summary 
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judgment did not appear in the record. Fleming 
v. Vest, 2014 Ark. App. 327 (2014). 


New Trial. 

In a boundary dispute, an appellate court 
had jurisdiction to review both the denial of a 
new trial motion and the judgment that led to 
that postjudgment motion. Teague v. Canfield, 
2014 Ark. App. 712 (2014). 


Notice of Appeal. 

Although petitioner may have mailed a copy 
of the notice of appeal to the circuit judge, the 
circuit judge was not obligated to determine 
whether the original notice of appeal was re- 
ceived by the clerks, since this rule requires 
that a notice of appeal be filed with the circuit 
clerk. Key v. State, 297 Ark. 111, 759 S.W.2d 
567 (1988). 

Notice of appeal held inadequate. Matthews 
v. Dodrill, 297 Ark. 535, 763 S.W.2d 93 (1989). 

While it is proper for two or more parties to 
file a joint or consolidated appeal, the notice of 
appeal must specify the party or parties taking 
the appeal. Ozark Acoustical Contractors, Inc. 
v. National Bank of Commerce, 301 Ark. 472, 
786 S.W.2d 813 (1990). 

Where the notice of appeal failed to designate 
the judgment or order appealed from, the notice 
was deficient, but not fatal; it was the fact the 
notice was filed prematurely which rendered it 
a nullity. Jasper v. Johnny’s Pizza, 305 Ark. 
318, 807 S.W.2d 664 (1991). 

Subsection (g) of this rule contains additional 
notice requirements if an abbreviated record is 
contemplated; where this rule was not followed 
by appellant client, the lawyer was not put on 
notice that an abbreviated record was involved. 
Johnson v. Simes, 361 Ark. 18, 204 S.W.3d 58 
(2005). 

Appellate court denied wife’s motion to dis- 
miss the third and fourth notices of appeal filed 
by husband as the notices of appeal designated 
the hearings and the proceedings from which 
he had appealed and the husband filed the 
record within the time granted by the exten- 
sion. Conlee v. Conlee, 366 Ark. 398, 235 S.W.3d 
899 (2006). 

Under subsection (e) of this rule, the appel- 
late court did not have jurisdiction to entertain 
the father’s argument pertaining to custody as 
he made no mention in notice of appeal of 
divorce decree, in which the trial court granted 
custody of the child to the mother. Rawe v. 
Rawe, 100 Ark. App. 90, 264 S.W.3d 549 (2007). 

In this boundary line dispute case, at the 
time the individual filed his first notice of 
appeal, he knew that the trial court had di- 
rected the landowners to submit a legal de- 
scription of the property within 45 days, and by 
filing his notice of appeal and lodging the re- 
cord, the individual himself truncated the pro- 
ceedings in the trial court, and it was the 
individual’s decision to take an appeal from a 
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non-appealable order and the individual was 
not to be heard to complain of error and benefit 
from his own improper or untimely conduct; 
while the trial court’s order did not contain the 
required legal description, the trial court or- 
dered the description to be submitted and 
clearly contemplated further action, which the 
individual thwarted by filing his inappropriate 
notice of appeal, and thus the court rejected the 
claim that the trial court erred in allowing the 
individuals to submit the legal description at a 
later date. Myers v. Yingling, 372 Ark. 523, 279 
S.W.3d 83 (2008). 

As the accused failed to have the circuit court 
reduce the contempt order to writing as per 
subsection (e) of this rule, and as an order 
requiring the accused’s testimony in exchange 
for a grant of use immunity was not itself a 
final appealable order, the accused’s appeal had 
to be dismissed. Thelman v. State, 375 Ark. 116, 
289 S.W.3d 76 (2008). 

Failure to lodge the record was due to the 
dilatory actions of the husband’s attorney, be- 
cause while the notice of appeal stated that the 
attorney had ordered the transcript, it was 
apparent that she failed to provide the court 
reporter with a copy of the notice of appeal or 
otherwise inform court reporter that she 
needed the transcript until just before the origi- 
nal deadline to lodge the record. Eggestein v. 
Eggestein, 2009 Ark. 262, 308 S.W3d 144 
(2009). 

Because an attorney’s notice of appeal failed 
to specify two earlier orders on the merits of a 
challenged guardianship, the only issue prop- 
erly before the court of appeals was the circuit 
court’s denial of the attorney’s motion for attor- 
ney’s fees; the attorney’s notice of appeal per- 
fected an appeal from the fee order only and 
nothing else, and the attorney’s inclusion of the 
stock language “an appeal from all of the circuit 
court’s rulings that shaped the judgment” did 
not bring up the circuit court’s earlier orders 
about the merits of the guardianship. In re 
Estate of Reimer, 2010 Ark. App. 41 (2010). 

Dismissal of the hunter’s appeal after the 
Arkansas Game and Fish Commission and its 
director canceled hunting season after it had 
already been approved was appropriate be- 
cause the notice of appeal did not substantially 
comply with subsection (e) of this rule. There 
could be no compliance with that subsection 
when the notice of appeal declared that the 
necessary financial arrangements had been 
made when, in reality, they had not been, Ark. 
R. App. P. Civ. 6(b); the hunter’s counsel failed 
to make the necessary financial arrangements 
with the court reporter as represented in his 
notice of appeal until more than two months 
later after he had filed a motion for extension of 
time, Ark. R. App. P. Civ. 5(b)(1)(D). Clark v. 
Ark. Game & Fish Comm’n, 2011 Ark. 279, 383 
S.W.3d 362 (2011). 
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Appellate court did not have jurisdiction to 
hear appellants’ challenge to the trial court’s 
award of attorneys’ fees as the order awarding 
attorneys’ fees was entered after entry of the 
judgment; thus, the issue of attorneys’ fees was 
a collateral matter, requiring the filing of a 
notice of appeal from the fee order, which was 
not done. Pursuant to subsection (e) of this rule, 
orders not mentioned in a notice of appeal were 
not properly before the appellate court for re- 
view. Spill Responders, Inc. v. Felts, 2011 Ark. 
App. 267 (2011). 

Reviewing court limited its review to the 
June 23, 2011 order, because orders not men- 
tioned in the notice of appeal were not properly 
before the reviewing court. McKenzie v. Pierce, 
2012 Ark. 190, 403 S.W.3d 565 (2012). 

Defendants failed to appeal from an order 
awarding plaintiff attorney fees either by a 
separate notice of appeal or by designating it in 
the notice of appeal they filed; hence, the issue 
regarding attorney fees was not properly before 
the appellate court under subdivision (e)(ii) of 
this rule. Entertainer, Inc. v. Duffy, 2012 Ark. 
202, 407 S.W.3d 514 (2012). 

Shareholder’s notice of appeal was of no 
effect, because the shareholder had no right to 
appeal at the time, when the circuit court had 
not ruled on the shareholder’s motion for satis- 
faction of judgment at the time the shareholder 
filed his notice of appeal. Jewell v. Moser, 2012 
Ark. 267 (2012). 

Purchaser’s argument that the circuit court 
erred in not making adequate findings of fact 
was improper because the appellate court was 
unable to address the argument since the issue 
was not preserved for appeal; the purchaser 
filed a posttrial motion asking the circuit court 
to make findings on several specific questions, 
the circuit court did not take action on this 
motion within the 30-day allowed window, and 
the motion was deemed denied at the expira- 
tion of the 30-day period. The purchaser’s no- 
tice of appeal did not mention that an appeal 
was being sought from the deemed-denial of the 
motion for findings of fact and conclusions of 
law. Tadlock v. Moncus, 2013 Ark. App. 363, 428 
S.W.3d 526 (2013). 

In an eminent domain case, a city’s challenge 
based on the alleged irregularity of the proceed- 
ings was not preserved for appellate review 
because it was not raised during the trial, it 
was raised in a motion for a new trial, and the 
city failed to amend its notice of appeal to 
include the circuit court’s deemed denial of the 
new trial motion. City of Jacksonville v. Nixon, 
2014 Ark. App. 485, 442 S.W.3d 906 (2014). 

Borrowers’ appeal was dismissed for lack of 
jurisdiction pursuant to Ark. R. App. P. Civ. 
2(a)(1) and subdivision 3(e) of this rule where 
their notice of appeal omitted the order con- 
firming the foreclosure sale that included all of 
the interested parties, there was no evidence of 
a scrivener’s error, and it was unclear from 


Rule 3 


their arguments that they were appealing the 
only final, appealable order. Brown v. United 
Bank, 2014 Ark. App. 648, 448 S.W.3d 726 
(2014). 

While appellant’s compulsory counterclaim 
was dismissed by the trial court, it was dis- 
missed without prejudice, which gave him the 
opportunity to refile it, and the judgment on 
which appellant sought review did not adjudi- 
cate his counterclaim, and thus it was a dan- 
gling issue that had yet to be decided, such that 
the judgment was not a final, appealable order; 
his notice of appeal did not state that he aban- 
doned any unresolved claims, and no certifica- 
tion for an immediate appeal was filed, and 
thus the appeal was dismissed without preju- 
dice. Horne v. Henson, 2014 Ark. App. 687 
(2014). 

To the extent that a husband’s arguments 
related to the trial court’s disposal of his affir- 
mative defenses may have been preserved by 
the trial court’s subsequent order denying the 
husband’s motion for clarification of judgment, 
he failed to appeal from that order; thus, pur- 
suant to subsection (e) of this rule, the order 
was not properly before the appellate court. 
Lamb v. Rodriguez, 2015 Ark. App. 248 (2015). 

Notice of appeal was timely filed in February 
2014, but the language of the notice of appeal 
did not fairly and accurately inform the court of 
the order being appealed from as required by 
this rule; although it appeared that appellant 
was trying to appeal from a January 2014 
order, in which case the notice would have been 
timely filed, there was no designation or refer- 
ence to that order whatsoever and the appeal 
was dismissed. Bruchhagen v. Acord, 2015 Ark. 
App. 286 (2015). 

Father designated the relevant portions of 
the record related to the permanency-planning 
hearing and order, as he listed the order in his 
designation of record, plus his notice of appeal 
provided actual notice that he planned to chal- 
lenge the permanency-planning order on ap- 
peal; thus, his notice of appeal was sufficient to 
preserve his challenge to the permanency-plan- 
ning order. Gyalog v. Arkansas Dep’t of Human 
Servs., 2015 Ark. App. 302, 461 S.W.3d 734 
(2015). 

Because a father’s notice of appeal from a 
circuit court’s order denying his petition to 
modify visitation with his daughter was filed 
more than 30 days from the order appealed 
from, it was untimely. Because there was not a 
timely notice of appeal filed with respect to the 
only order being challenged on appeal, the 
appellate court lacked jurisdiction, and the 
father’s appeal was subject to dismissal. Flow v. 
Turner, 2015 Ark. App. 413 (2015). 

Although the notice of appeal was technically 
deficient because it did not designate the final 
judgment that awarded monetary damages to 
appellees, the notice substantially complied 
with subsection (e) of this rule; appellant ap- 
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pealed from the summary judgment order con- 
cerning liability at the first available opportu- 
nity, filed a notice that was timely as to the final 
judgment, and there was no prejudice to appel- 
lees. Mann v. Pierce, 2016 Ark. 418, 505 S.W.3d 
150 (2016). 

In a wrongful death case, an argument that a 
new trial should have been granted was not 
preserved for appellate review because the is- 
sue was not stated in the notice of appeal. 
Belcher v. Denton, 2016 Ark. App. 263, 492 
S.W.3d 551 (2016). 

Dismissal of an appeal was appropriate be- 
cause the appellate court had no jurisdiction to 
address the petitioner’s arguments regarding 
an award of attorney’s fees, when the trial court 
dismissed the petitioner’s petition in one order 
and awarded attorney’s fees in a separate order, 
as the petitioner did not properly appeal from 
the order granting attorney’s fees either by a 
separate notice of appeal or by designating it in 
the notice of appeal that the petitioner filed 
when appealing from the order of dismissal. 
Lawrence v. McDonald, 2016 Ark. App. 269 
(2016). 

Bank’s motion to dismiss an appeal was de- 
nied where the notice of appeal was timely filed 
and there was no prejudice to the bank from the 
notice of appeal’s failure to reference the final 
order. Hamilton v. Bank of the Ozarks, 2018 
Ark. App. 415 (2018). 

Husband’s challenge to temporary support 
was not properly before the Supreme Court 
because the husband failed to designate the 
temporary order in his notice of appeal; further- 
more, the husband did not make the argument 
or request reimbursement of temporary sup- 
port either at the final hearing or in his post- 
trial brief, and thus the issue was not preserved 
for review in his appeal from the divorce decree. 
Chekuri v. Nekkalapudi, 2020 Ark. 74, 593 
S.W.3d 467 (2020). 

Group of heirs’ notice of appeal substantially 
complied with Ark. R. App. P. Civ. 3(e) even 
though it referenced an incorrect date of the 
order where only one order was entered, the 
notice of appeal was timely to the order, and 
there was no prejudice to the remaining heirs 
from failing to reference the correct date of the 
order. Lucas v. Wash. Cty., 2020 Ark. App. 540, 
614 S.W.3d 840 (2020). 


Party Taking Appeal. 

Property owner failed to substantially com- 
ply with subsection (e) of this rule because the 
notice of appeal from an annexation challenge 
was brought in the name of a neighboring city 
that had sought to intervene in the owner’s 
action below, and this error was not a scriv- 
enor’s error. Finney v. Meyer, 2010 Ark. App. 
403 (2010). 

Circuit court entered a judgment that clearly 
disposed of plaintiffs’ breach of contract action, 
but it did not address defendants’ separate 
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counterclaims, and although defendant wife’s 
notice of appeal advised that she abandoned 
any pending but unresolved claims, she could 
not abandon the claims of defendant husband; 
therefore, there was no final, appealable order 
and the appeal was dismissed without preju- 
dice. Derrick v. Brown, 2020 Ark. App. 20 
(2020). 


Record on Appeal. 

On review of a termination hearing, the court 
denied a motion filed by the Arkansas Depart- 
ment of Human Services (ADHS) to order ap- 
pellant mother to abstract portions of the re- 
cord that she did not include in her brief as the 
ADHS was free to designate additional parts of 
the record. Rawles v. Ark. Dep’t of Human 
Servs., 89 Ark. App. 331, 202 S.W.3d 547 (2005). 

Under subsection (e) of this rule and Ark. R. 
App. P. Civ. 6, if the store, as cross-appellant, 
wanted portions of the record brought up on 
appeal in addition to those provided for by 
appellant because such portions were neces- 
sary for its cross-appeal, it was incumbent on 
the store to designate such portions and to 
make financial arrangements to obtain the re- 
cords. It was not appellant’s burden to antici- 
pate the store’s argument on cross-appeal and 
to prepare, at her expense, the record wanted 
by the store. Darrough v. Tobacco Superstore, 
Inc., 374 Ark. 63, 285 S.W.3d 626 (2008). 

Trial court did not err, for purposes of sub- 
section (e) of this rule, in granting an extension 
of time to file the record, given that (1) the 
former attorney of the company, owner, and 
related individual did nothing beyond filing the 
notice of appeal without having ordered the 
transcript, but present counsel did everything 
he could to perfect the appeal, including com- 
municating with the court reporter and filing 
an appropriate motion for an extension of time, 
and (2) the landowner did not explain how it 
was prejudiced by the failure to timely order 
the transcript. Shamlin v. Quadrangle Enters., 
101 Ark. App. 164, 272 S.W.3d 128 (2008). 


Scope of Appeal. 

Where the Arkansas Education Association 
filed an amicus curiae brief in an action chal- 
lenging a county ordinance governing the pay- 
ment of interest on school taxes to the county 
general fund, the association could not argue on 
appeal that the chancellor was wrong in allow- 
ing the assessor to recover for salaries and 
necessary expenses, since the appellee school 
districts did not cross appeal from that part of 
the chancellor’s decision, and therefore the is- 
sue was not properly before the court on appeal. 
Mears v. Little Rock Sch. Dist., 268 Ark. 30, 593 
S.W.2d 42 (1980). 


Statement of Points. 
Appellate court lacked jurisdiction to con- 
sider an order granting summary judgment to 
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an insurer or its motions to dismiss because the 
order was not final where it did not adjudicate 
or dismiss the insureds’ negligence claim and 
lacked a file mark, the court did not issue a 
certificate allowing an immediate appeal, and 
the insureds’ notice of appeal contained no 
statement that they had abandoned any pend- 
ing, but unresolved claim. Clark v. Southern 
Farm Bureau Cas. Ins. Co., 2014 Ark. App. 391 
(2014). 


Substantial Compliance. 

Where appellants stated at the time they 
filed notice of appeal from award of attorney’s 
fees added after the trial of the case that they 
would request trial transcript and anticipated 
that they probably would not need the tran- 
script at that time, the appellants designated 
the entire record as a record on appeal because 
of unsuccessful attempts to obtain an agreed 
record, such actions were in good faith and 
substantially complied with this rule; accord- 
ingly, failure to strictly comply with the re- 
quirement that the notice of appeal contain a 
statement that the transcript has been ordered 
is not jurisdictional and will not result in dis- 
missal of the appeal. Brady v. Alken, Inc., 273 
Ark. 147, 617 S.W.2d 358 (1981). 

Irregularities in following rules of appellate 
procedure, other than failure to file timely 
notice of appeal and to lodge record, were not 
fatal. Henderson Methodist Church v. Sewer 
Imp. Dist. No. 142, 294 Ark. 188, 741 S.W.2d 
272 (1987). 

When equivocal language in the notice of 
appeal is coupled with a similar uncertainty in 
the matter of ordering the transcript, then 
substantial compliance with subsection (e) of 
this rule is lacking. DeViney v. State, 299 Ark. 
471, 772 S.W.2d 607 (1989). 

Substantial compliance with this rule is not 
sufficient; the failure to file a timely notice of 
appeal deprives the appellate court of jurisdic- 
tion. Rossi v. Rossi, 319 Ark. 373, 892 S.W.2d 
246 (1995). 

The purpose behind the financial arrange- 
ments language of the rule was satisfied by the 
tendering of the record prior to submission of 
the appellee’s motion to dismiss and, therefore, 
the motion was moot. Quality Fixtures, Inc. v. 
Multi-Purpose Facilities Bd., 334 Ark. 209, 970 
S.W.2d 815 (1998). 

Where the appellants lodged the record with 
the clerk and paid the amount that the court 
reporter required before the submission to the 
court of the appellee’s motion to dismiss for 
failure to include a statement that financial 
arrangements had been made with the court 
reporter for preparation of the transcript, the 
purpose underlying the rule was satisfied and, 
therefore, the court would deny the motion to 
dismiss. Clayton v. Ideal Chem. & Supply Co., 
335 Ark. 73, 977 S.W.2d 228 (1998). 
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Error in mother’s notice of appeal as to the 
date of the appealed order of a change in 
custody of her children did not deprive the 
court of jurisdiction as the notice was timely 
filed and also clearly included when the order 
was filed of record; thus, the error was not fatal 
to the appeal. Henley v. Medlock, 97 Ark. App. 
45, 244 S.W.3d 16 (2006). 

Although a notice of appeal failed to comport 
with subsection (e) of this rule because it did 
not designate the record, did not contain a 
statement of financial arrangements, and did 
not designate which court was being appealed 
to, the notice was not fatally deficient because 
it was timely filed and substantially complied 
with the rule. Jennings v. Architectural Prods., 
2010 Ark. App. 413, 375 S.W.3d 685 (2010). 

Borrower’s notice of appeal substantially 
complied with this rule, because the notice was 
timely filed, specified the party taking the ap- 
peal, designated the trial-court judgment from 
which she appealed, and stated that she or- 
dered the transcript and made financial ar- 
rangements for it. Evins v. Carvin, 2013 Ark. 
App. 185, 426 S.W.3d 549 (2013). 

Because appellant’s notices of appeal failed to 
substantially comply with this rule as appel- 
lant made no attempt to designate the order 
appealed, appellees’ motion to dismiss the ap- 
peal was granted. Smith v. Freeman, 2014 Ark. 
App. 569 (2014). 

Court of Appeals erred in affirming the cir- 
cuit court’s change-of-custody award in favor of 
an ex-husband because the ex-wife’s notice of 
appeal substantially complied with subdivision 
(e)ii) of this rule and, therefore, conferred 
appellate jurisdiction; while the ex-wife misla- 
beled the order from which she appealed, the 
only final, appealable custody order was clearly 
the one she designated, extensive findings of 
fact and conclusions of law were incorporated 
and set out in that final order, and it was those 
findings and conclusions that the ex-wife chal- 
lenged on appeal, the notice of appeal was 
timely as to the final order, and there was no 
prejudice to the ex-husband from the failure to 
reference the final order. Emis v. Emis, 2017 
Ark. 52, 508 S.W.3d 886 (2017). 

In Emis v. Emis, 2017 Ark. 52, the Supreme 
Court of Arkansas recently clarified that a 
deficient notice of appeal that incorrectly des- 
ignates the order being appealed is not neces- 
sarily fatal to appellate jurisdiction when (1) it 
is clear which order the appellant is appealing, 
(2) the notice of appeal was filed timely as to 
that order, and (3) there was no prejudice to the 
appellee from the failure to reference the final 
order. Spencer v. Air Evac EMS, Inc., 2017 Ark. 
App. 198, 517 S.W.3d 442 (2017). 

Although appellant’s notices of appeal incor- 
rectly designated the July 27 letter opinion 
rather than the Aug. 12 order as the order being 
appealed, all three requirements to substantial 
compliance set forth in Emis v. Emis applied in 
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this case, and thus the notice of appeal substan- 
tially complied with subsection (e) of this rule 
and the deficiency was not fatal to appellate 
jurisdiction. Spencer v. Air Evac EMS, Inc., 
2017 Ark. App. 193, 517 S.W.3d 442 (2017). 

Wife failed to substantially comply with this 
rule, and therefore the court lacked jurisdiction 
to hear her challenge to the divorce decree, 
because her notice of appeal stated that she 
was appealing from the trial court’s order on 
her motion for a new trial, not the divorce 
decree. Elder v. Elder, 2020 Ark. App. 283 
(2020). 


Supersession. 

Section 16-67-310 has been superseded by 
subsection (e) of this rule insofar as the rule 
requires designation of the record and a state- 
ment that the transcript has been ordered to be 
included in the notice of appeal since it was the 
intention of the legislature and the Supreme 
Court that the Rules of Appellate Procedure 
would prevail in the event of a conflict with a 
statute not specifically superseded. Brady v. 
Alken, Inc., 273 Ark. 147, 617 S.W.2d 358 
(1981). 


Time for Filing Notice. 

Contention that notice of appeal was not 
timely filed where considerably more than 30 
days had elapsed between the docket entry and 
the notice of appeal was without merit since the 
court’s own docket entry recited that appellee’s 
counsel would prepare the decree, thus chal- 
lenging the argument. that both sides were 
under the impression that the docket entry was 
to be the final and only judgment in the case, 
and since the crucial date is the date the 
judgment is filed with the clerk. Hurst v. Hurst, 
269 Ark. 778, 602 S.W.2d 137 (Ct. App. 1980). 

There is nothing to indicate any departure 
from the well-established view of fixing the 
time for filing notice of appeal from the date on 
which the judgment, decree or order is filed 
with the clerk was intended by the language of 
this rule. Hurst v. Hurst, 269 Ark. 778, 602 
S.W.2d 137 (Ct. App. 1980). 


Transcript Statement. 

The trial court erred in not dismissing the 
appeal where appellant failed to follow the 
requirement of subsection (e) of this rule that 
the notice of appeal contain a statement that 
designated portions of transcript had been or- 
dered from court reporter. Appleton-Rice v. 
Crumpler, 279 Ark. 450, 655 S.W.2d 1 (1983); 
McElroy v. American Medical Int'l, Inc., 297 
Ark. 527, 763 S.W.2d 89 (1989). 

Where although the notice of appeal did not 
state that the transcript had been ordered, it 
was in fact ordered and no extension of time 
was ever needed or requested, and the record 
was timely filed with the clerk of this court, the 
purpose of the requirement in subsection (e) of 
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this rule that the notice of appeal contained a 
statement that the transcript has been ordered 
was not frustrated and appellee was not preju- 
diced in this regard so as to require dismissal of 
the appeal. Wise v. Barron, 280 Ark. 202, 655 
S.W.2d 446 (1983). 

Where the appellant’s notice of appeal made 
no mention of having ordered a transcript of the 
testimony, and the appellant failed to order a 
transcript of testimony seven months after the 
notice of appeal was filed, the appeal was 
dismissed for failure to comply with subsection 
(e) of this rule. Phillips v. Marianna Ford Trac- 
tor, Inc., 290 Ark. 75, 716 S.W.2d 763 (1986). 

Where there was a misunderstanding be- 
tween the appellant and the court reporter 
about whether he had ordered the transcript, 
but the transcript was eventually ordered on 
the reporter’s terms with respect to payment, 
and there was no showing of any prejudice to 
the appellee resulting from the delay in getting 
the transcript ordered, the appellant substan- 
tially complied with subsection (e) of this rule. 
Johnson v. Carpenter, 290 Ark. 255, 718 S.W.2d 
434 (1986). 

Where appellant’s timely notice of appeal 
failed to specifically state in the notice that the 
transcript had been ordered but counsel acted 
promptly in ordering the transcript, and his 
failure to mention he had ordered it in his 
notice of appeal in no way delayed the appellate 
proceeding or frustrated the purpose of subsec- 
tion (e) of this rule, a motion to dismiss for 
failure to comply with subsection (e) of this rule 
would be denied. Phillips v. Lavalle, 293 Ark. 
364, 737 S.W.2d 652 (1987). 

Where appellants affirmatively, but falsely, 
stated that the transcript had been ordered 
when in fact it had not, and such misstatement 
was not promptly corrected by a timely order 
for the transcript, appellants’ actions were cal- 
culated to cause a material delay in the appeal 
process and constituted a failure to substan- 
tially comply with subsection (e) of this rule. 
McElroy v. American Medical Int’, Inc., 297 
Ark. 527, 763 S.W.2d 89 (1989). 

Subsection (e) of this rule was intended to 
require the appellant to specifically order the 
transcript, and the mere recitation in the notice 
of appeal that appellant “hereby requests” 
court officials to take appropriate action is not 
the definitive act contemplated by the provi- 
sion. DeViney v. State, 299 Ark. 471, 772 S.W.2d 
607 (1989). 

Even though the trial court, upon finding 
that a reporter’s transcript of evidence or pro- 
ceedings has been ordered by appellant and 
upon a further finding that an extension is 
necessary for the inclusion in the record of 
evidence or proceedings stenographically re- 
ported, may extend the time for filing the 
record on appeal, where neither the partial 
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record filed nor trial court’s order extending the 
time to file the record indicated that the trial 
court made a finding that the transcript had 
been ordered, writ of certiorari to complete the 
record would be denied. Watson v. State, 324 
Ark. 351, 920 S.W.2d 840 (1996). 

Notice of appeal asserted that a company 
appealed from an order on a motion to confirm 
settlement and for attorney fees, but there was 
not an Ark. R. Civ. P. 54(b) certificate, plus the 
notice did not contain a statement; thus, at a 
minimum, the addendum submitted did not 
contain the order confirming the settlement, 
and without this order, the court had nothing to 
review and the court was not able to determine 
if it had jurisdiction to hear the appeal, and 
thus the court ordered the company to file a 
supplemental addendum under Ark. Sup. Ct. & 
Ct. App. P. 4-2(a)(8). Stephens Prod. Co. v. 
Blackard, 2013 Ark. App. 289 (2013). 


Untimely Filing of Record. 

Where the petitioner’s notice of appeal did 
not contain a statement that the transcript had 
been ordered as required by subsection (e) of 
this rule, and more than two months later the 
petitioner obtained an extension of time to 
docket the appeal, the extension of time for 
filing the record was in violation of ARAP 5(b), 
because the court did not make a finding that 
the reporter’s transcript had been ordered. Al- 
exander v. Beaumont, 275 Ark. 357, 629 S.W.2d 
300 (1982). 


Void Order. 

County court lacked subject-matter jurisdic- 
tion over plaintiffs claims based on the federal 
constitution, and its judgment in that regard 
was null and void; as the citizen based her 
appeal in circuit court on a void order from the 
county court, the circuit court’s judgment was 
also void. Villines v. Harris, 362 Ark. 393, 208 
5.W.3d 763 (2005). 


Cited: 

George v. Ark. Dep’t of Human Servs., 88 Ark. 
App. 135, 195 S.W.3d 399 (2004); Ark. Dep’t of 
Health & Human Servs. v. Storey, 372 Ark. 23, 
269 S.W.3d 803 (2007); Lackey v. Mays, 100 
Ark. App. 386, 269 S.W.3d 397 (2007); Wilhelms 
v. Sexton, 102 Ark. App. 46, 280 S.W.3d 565 
(2008); Second Injury Fund v. Durham, 2010 
Ark. App. 819 (2010); Racine v. Nelson, 2011 
Ark. 50, 378 S.W.3d 93 (2011); Lancaster v. Red 
Robin Int'l, Inc., 2011 Ark. App. 706, 386 S.W.3d 
662 (2011); Green v. Pruitt, 2013 Ark. App. 47 
(2013); Piping Indus. Co. v. Future Fuel Chem. 
Co., 2013 Ark. App. 549 (2013); In re Guardian- 
ship of Mackley, 2015 Ark. App. 128 (2015); 
Ladd v. PS Little Rock, Inc., 2016 Ark. App. 506 
(2016); Price v. Carver, 2017 Ark. App. 75, 513 
S.W.3d 877 (2017). 
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Rule 4. Appeal -- When taken. 


(a) Time for filing notice of appeal. Except as otherwise provided in subdi- 
visions (b) and (c) of this rule, a notice of appeal shall be filed within thirty (30) 
days from the entry of the judgment, decree or order appealed from. A notice of 
cross-appeal shall be filed within ten (10) days after receipt of the notice of 
appeal, except that in no event shall a cross-appellant have less than thirty 
(30) days from the entry of the judgment, decree or order within which to file 
a notice of cross-appeal. A notice of appeal filed after the circuit court 
announces a decision but before the entry of the judgment, decree, or order 
shall be treated as filed on the day after the judgment, decree, or order is 
entered. 

(b) Extension of time for filing notice of appeal. 

(1) Upon timely filing in the circuit court of a motion for judgment 
notwithstanding the verdict under Rule 50(b) of the Arkansas Rules of Civil 
Procedure, a motion to amend the court’s findings of fact or to make 
additional findings under Rule 52(b), a motion for a new trial under Rule 
59(a), or any other motion to vacate, alter, or amend the judgment made no 
later than 10 days after entry of judgment, the time for filing a notice of 
appeal shall be extended for all parties. The notice of appeal shall be filed 
within thirty (30) days from entry of the order disposing of the last motion 
outstanding. However, if the circuit court neither grants nor denies the 
motion within thirty (30) days of its filing, the motion shall be deemed denied 
by operation of law as of the thirtieth day, and the notice of appeal shall be 
filed within thirty (30) days from that date. 

(2) Anotice of appeal filed before disposition of any of the motions listed in 
paragraph (1) of this subdivision shall be treated as filed on the day after the 
entry of an order disposing of the last motion outstanding or the day after 
the motion is deemed denied by operation of law. Such a notice is effective to 
appeal the underlying judgment, decree, or order. A party who also seeks to 
appeal from the grant or denial of the motion shall within thirty (30) days 
amend the previously filed notice, complying with Rule 3(e). No additional 
fees will be required for filing an amended notice of appeal. 

(3) Upon a showing of failure to receive notice of the judgment, decree or 
order from which appeal is sought, a showing of diligence by counsel, and a 
determination that no party would be prejudiced, the circuit court shall, 
upon motion filed within 180 days of entry of the judgment, decree, or order, 
extend the time for filing the notice of appeal for a period of fourteen (14) 
days from the day of entry of the extension order. Notice of any such motion 
shall be given to all other parties in accordance with Rule 5 of the Arkansas 
Rules of Civil Procedure. Expiration of the 180-day period specified in this 
paragraph does not limit the circuit court’s power to act pursuant to Rule 60 
of Arkansas Rules of Civil Procedure. 

(c) Exception for election cases. If a statute of this State pertaining to 
elections prescribes a time period for taking an appeal, the period so prescribed 
shall apply in any case subject to the statute. 

(d) When judgment is entered. A judgment or order is entered within the 
meaning of this rule when it is filed in accordance with Administrative Order 
No. 2(b). 


HISTORY: Amended July 7, 1986, effective vember 8, 1993, effective January 1, 1994; 
September 15, 1986; amended December 21, amended July 10, 1995; adopted and; amended 
1987, effective March 14, 1988; amended No- July 10, 1995, effective January 1, 1996; 
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amended January 22, 1998; amended January 
28, 1999; amended January 27, 2000; amended 
February 1, 2001; amended June 7, 2001, effec- 
tive July 1, 2001; amended March 13, 2003; 
amended January 22, 2004; amended May 25, 
2006. 


Court’s Comment to Rule 4(f) (1995): 

Rule 4(f) makes clear that a notice of appeal 
filed on the same day as the judgment, decree, 
or order is effective, even though filed on that 
day before the judgment, decree or order ap- 
pealed from. The new rule overrules the hold- 
ings in Lawrence Bros., Inc. v. R.J. “Bob” Jones 
Excavating Contractor, Inc., 318 Ark. 328, 884 
S.W.2d 620 (1994) (per curiam) and Kelly v. 
Kelly, 310 Ark. 244, 835 S.W.2d 869 (1992) (per 
curiam), to the extent those holdings invalidate 
notices of appeal filed on the same day but 
before the judgment, decree, or order appealed 
from. 


Reporter’s Notes to Rule 4 (1995): 

This rule tracks former Appellate Rule 4 
without change. The Reporter’s Notes prepared 
in connection with former Appellate Rule 4 are 
set out below. 


Reporter’s Notes (revised by the Court) to 
Rule 4: 

1. Rule 4 consolidates various superseded 
Arkansas statutes concerning the time for tak- 
ing an appeal under prior law into one rule. 
Section (a) follows superseded Ark. Stat. Ann. 
27-2106.1 (Repl. 1962) insofar as the time for 
filing a notice of appeal is concerned. A notice of 
cross-appeal must be filed within ten days after 
receipt of the notice of appeal, but in no event 
shall the cross-appellant have less than thirty 
days from entry of judgment within which to 
file his notice. 

2. Section (b) does not follow the second 
paragraph of Rule 4 of the Federal Rules of 
Appellate Procedure. It was believed that the 
federal rule permits excessive delay with re- 
spect to post-judgment motions that might be 
filed but not acted upon promptly. Conse- 
quently, Sections (b), (c) and (d) preserve the 
procedure that was prescribed by Act 123 of 
1963. See superseded Ark. Stat. Ann. 27-2106.3 
et seq. (Supp. 1977); St. Louis S.W. Ry. v. 
Farrell, 241 Ark. 707, 409 S.W.2d 341 (1966). 

3. Under Federal Rule 4, the trial court is 
empowered to extend the time for filing a notice 
of appeal upon a showing of excusable neglect. 
No such provision is included in Rule 4 for the 
reason that Arkansas has long considered the 
filing of a notice of appeal as jurisdictional and 
unless timely filed, there can be no appeal. 
White v. Avery, 226 Ark. 951, 295 S.W.2d 364 
(1956). The Committee saw no need to change 
this settled rule of law. 

4. Section (e) incorporates in the rule the 
definition of the “entry” of a judgment that has 
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been followed under superseded Ark. Stat. Ann. 
27-2106.1 (Repl. 1962); Norfleet v. Norfleet, 223 
Ark. 751, 268 S.W.2d 387 (1954). 


Addition to Reporter’s Notes, 1986 Amend- 
ment: 

Rule 4(a) is amended to empower the trial 
court to extend the time for filing a notice of 
appeal when the party has not received notice 
of the entry of the judgment or order from 
which he seeks to appeal. The amendment 
represents a narrow exception to the rule that 
the filing of a notice of appeal is jurisdictional 
and, unless timely filed, there can be no appeal. 
White v. Avery, 226 Ark. 951, 291 S.W.2d 364 
(1956). The change was deemed necessary to 
ensure fairness when counsel has not received 
notice of the entry of the judgment or other 
appealable order. Cf. Karam v. Halk, 260 Ark. 
36, 537 S.W.2d 797 (1976). Although under 
longstanding Arkansas custom opposing coun- 
sel have been given an opportunity to approve a 
judgment or order prepared by opposing coun- 
sel, circumstances have arisen where counsel 
did not receive that opportunity and did not 
otherwise receive notice that a judgment had 
been entered. 

The reference in Rule 4(b) to Rule 59(f), Ark. 
R. Civ. P., was rendered obsolete when Rule 
59(f) was deleted in 1983. See Reporter’s Note, 
Rule 59(f). Moreover, a new Rule 59(f) was 
added in 1984, thus making the reference in 
Rule 4(b) even more confusing. This amend- 
ment deletes the language referring to Rule 
59(f). 


Addition to Reporter’s Notes, 1988 Amend- 
ment: 

Sections (c) and (d) of Rule 4 are amended 
significantly in an effort to simplify Arkansas 
appellate practice. The amended provisions are 
modeled on Rule 4 of the Federal Rules of 
Appellate Procedure, though the federal prac- 
tice has not been followed in all particulars. 
When the Arkansas Rules of Civil Procedure 
were promulgated in 1979, the federal ap- 
proach with respect to judicial action on post- 
trial motions was not adopted for fear of exces- 
sive delay. It is now apparent, however, that 
precisely the same sort of delay occurs regu- 
larly under the more complex Arkansas rule, 
which also has become a trap for the unwary. 
The Arkansas practice has been further compli- 
cated by decisions construing Rule 4 in such a 
manner as to impose additional requirements 
not found on the face of the rule. E.g., Britte- 
num & Assocs. v. Mayall, 286 Ark. 427, 692 
S.W.2d 248 (1985). Thus, the 1988 amendment 
follows the more simplified procedure estab- 
lished in the federal rule, but adds a 30-day 
“window” for judicial action on posttrial mo- 
tions to prevent problems with excessive delay. 
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Under Rule 4(c), a motion is deemed denied if 
the trial court neither grants nor denies the 
motion within 30 days of its filing, and, under 
Rule 4(d), the time for filing the notice of appeal 
begins to run at the end of that 30-day period. 
If, however, an order granting or denying the 
motion is acted upon within the 30-day period, 
the time for filing the notice of appeal begins to 
run upon entry of the order. 

Further, the 1988 amendment expands from 
10 to 30 days the time period in Rule 4(d) for 
filing the notice of appeal when a posttrial 
motion has been made. This change, which 
makes consistent the time periods found in 
Rule 4(a) and 4(d), should eliminate confusion 
as to the time for filing the notice of appeal. 
Moreover, the amendment works an important 
change in prior Arkansas law. Because of the 
shorter time period contained previously in 
Rule 4(d), it was possible for an appellant to 
miss the 10-day deadline but still file a notice of 
appeal from the order denying the posttrial 
motion by complying with the 30-day period 
provided in Rule 4(a). E.g., Cornett v. Prather, 
290 Ark. 262, 718 S.W.2d 433 (1986). In that 
event, the appellant could challenge only the 
trial court’s action with respect to the posttrial 
motion and could not attack other errors under- 
lying the judgment. Jd. By establishing a uni- 
form 30-day period for filing the notice of ap- 
peal, amended Rule 4(d) eliminates this 
possibility and is thus consistent with Rule 
5(b), which provides that an appeal from an 
order disposing of a posttrial motion under 
Rule 4 “brings up for review the judgment, 
decree and any intermediate order involving 
the merits and necessarily affecting the judg- 
ment, as well as the order appealed from.” 

Rules 50(b), 52(b), and 59(b), referred to in 
subsection (b), are probably references to Ark. 
R. Civ. P. 50(b), 52(b) and 59(b). 


Addition to Reporter’s Notes, 1998 Amend- 
ment: 

Subdivision (e) has been amended to reflect 
case law pertaining to the filing of judgments, 
decrees, and orders. The second sentence of the 
revised rule provides that a judgment, order, or 
decree is filed when the clerk stamps or marks 
the date and time of filing thereon, along with 
the word “filed.” See Arkansas Dept. of Human 
Services v. Hardy, 316 Ark. 119, 871 S.W.2d 352 
(1994); Schaefer v. McGhee, 284 Ark. 370, 681 
S.W.2d 353 (1984). A corresponding change has 
been made in Administrative Order No. 2. 


Addition to Reporter’s Notes, 1999 Amend- 
ment: 

The rule has been revised to incorporate 
some features of Rule 4 of the Federal Rules of 
Appellate Procedure, as amended in 1991 and 
1993. On balance, the effect of the amendment 
is to liberalize prior Arkansas practice. 
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Subdivision (a) now provides that a prema- 
ture notice of appeal is to be treated as if it had 
been filed after entry of the judgment, decree, 
or order. Previously, such a notice was ineffec- 
tive. Kelly v. Kelly, 310 Ark. 244, 835 S.W.2d 
869 (1992). Subdivision (f) of the prior version 
of the rule, which provided that a notice of 
appeal was effective if filed on the same day but 
earlier in time than the judgment, decree, or 
order, has been deleted. Also deleted are two 
sentences in subdivision (a) dealing with the 
situation in which a party has not received 
notice of entry of a judgment, decree, or order. 
This issue is now addressed in paragraph (3) of 
subdivision (b). 

Amended subdivision (b) combines subdivi- 
sions (b), (c), and (d) of the prior version of the 
rule. Paragraph (b)(1) is essentially former sub- 
division (b), with one clarifying change. A 
timely motion for new trial, judgment notwith- 
standing the verdict, or amendment of findings 
extends for all parties the time for filing a 
notice of appeal. If there are multiple motions, 
the 30-day period for filing a notice of appeal 
begins to run from entry of the order disposing 
of “the last motion outstanding” or the date on 
which such motion is deemed denied by opera- 
tion of law. 

Paragraph (b)(2), based on Federal Rule 
4(a)(4), is new. It provides that a notice of 
appeal filed before disposition of one of the 
specified posttrial motions becomes effective on 
the day after a dispositive order is entered or 
the motion is deemed denied by operation of 
law. Under prior practice, a premature notice of 
appeal was ineffective. Chickasaw Chemical 
Co. v. Beasley, 328 Ark. 472, 944 S.W.2d 511 
(1997); Kimble v. Gray, 313 Ark. 373, 853 
S.W.2d 890 (1993). The effect of paragraph 
(b)(2) is to suspend a premature notice until the 
motion is ruled on or deemed denied, and a new 
notice is not necessary to appeal the underlying 
case. However, a party seeking to appeal from 
disposition of the posttrial motion must amend 
the original notice to so indicate. No additional 
fees are required in this situation, since the 
notice is an amendment of the original and not 
a new notice of appeal. 

Paragraph (b)(3) is a revised version of a 
provision previously found in subdivision (a), 
under which a party who did not receive notice 
of the judgment or order that he or she wished 
to appeal could obtain an extension from the 
trial court “for a period not to exceed sixty (60) 
days from the expiration of the time otherwise 
prescribed by these rules.” This rule proved 
restrictive in operation. See, e.g., Jones-Blair 
Co. v. Hammett, 51 Ark. App. 112, 911 S.W.2d 
263 (1995), rev'd on other grounds, 326 Ark. 74, 
930 S.W.2d 335 (1997); Chickasaw Chemical 
Co. v. Beasley, supra. Accordingly, paragraph 
(b)(3) expands the period during which an ex- 
tension may be sought. The trial court may 
extend the time for filing the notice of appeal 
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“upon motion filed within 180 days of entry of 
the judgment, decree, or order.” .If such an 
extension is granted, the notice of appeal must 
be filed within fourteen days from the date on 
which the extension order is entered. These 
time frames are taken from the corresponding 
federal rule. See Rule 4(a)(6), Fed. R. App. P. 
Like the federal rule, paragraph (b)(3) also 
requires a determination by the trial court that 
no party would be prejudiced by the extension 
of time. The term “prejudice” means some ad- 
verse consequence other than the cost of having 
to oppose the appeal and encounter the risk of 
reversal. Prejudice might arise, for example, if 
the appellee had taken some action in reliance 
on the expiration of the normal time period for 
filing a notice of appeal. 


Addition to Reporter’s Notes, 2000 Amend- 
ment: 

Former subdivision (c) of the rule has been 
redesignated as subdivision (d) and a new sub- 
division (c) added. By virtue of the new provi- 
sion and a cross-reference in subdivision (a), a 
statutory deadline for election cases is control- 
ling as to the timeliness of an appeal, notwith- 
standing the 30-day period generally applicable 
under subdivision (a). The amendment reflects 
recent Supreme Court decisions to that effect. 
See Citizens for a Safer Carroll County v. Epley, 
338 Ark. 61, 991 S.W.2d 562 (1999) (applying 
Ark. Code Ann. § 3-8-205(e)(1), which provides 
for a 10-day period in which to file a notice of 
appeal in cases involving the sufficiency of 
petitions in local option elections); Weems v. 
Garth, 338 Ark. 437, 993 S.W.2d 926 (1999) 
(applying Ark. Code Ann. § 7-5-810, which im- 
poses a seven-day limit for an appeal from a 
circuit court in an election contest). 


Addition to Reporter’s Notes, [February] 
2001 Amendment: 

Rule 4(b)(1) has been amended to clarify 
which post-trial motions extend the time for 
filing the notice of appeal. Confusion has arisen 
in the past as to the effect of a motion other 
than the three specified in the rule. See, e.g., 
McCoy v. Moore, 338 Ark. 740, 1 S.W. 3d 11 
(1999). Under the amended rule, timely mo- 
tions under Rules 50(b), 52(b), and 59(a) extend 
the time, as does “any other motion to vacate, 
alter, or amend the judgment made no later 
than 10 days after entry of judgment.” For 
example, a motion to set aside the judgment 
pursuant to Rule 60 extends the time for filing 
the notice of appeal, so long as it is made no 
later than 10 days after the judgment is en- 
tered. The 10-day period corresponds to the 
time frame for motions under Rules 50(b), 
52(b), and 59(a). 


Addition to Reporter’s Notes, [July] 2001 
Amendment: 

The references to “trial court” in subdivisions 

(a), (b)(1), and (b)(3) have been replaced with 
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“circuit court.” Constitutional Amendment 80 
established the circuit courts as the “trial 
courts of original jurisdiction” in the state and 
abolished the separate chancery and probate 
courts. Also, the reference to the “clerk of the 
court” in subdivision (d) has been replaced with 
“clerk of the circuit court.” In most cases, the 
circuit clerk serves as clerk of the circuit court. 
However, in some counties the county clerk 
handles probate matters. This division of labor 
is discussed in the 2001 Reporter’s Note accom- 
panying Rule 3 of the Rules of Civil Procedure. 


Addition to Reporter’s Notes, 2003 Amend- 
ment: 

Subdivision (d) has been amended to incorpo- 
rate the provisions of Administrative Order No. 
2(b), which governs the entry of judgments and 
orders. This change ensures that the rule is 
consistent with the order. 


Addition to Reporter’s Notes, 2004 Amend- 
ment: 

The first sentence of subdivision (b)(3) has 
been amended by replacing the word “may” 
with “shall,” thereby requiring the circuit court 
to extend the time under the circumstances 
described in this provision. This change has the 
effect of overruling Arnold v. Camden News 
Pub. Co., 110 S.W.3d 268 (Ark. 2003). 

A new third sentence has been added to 
subdivision (b)(3) to make plain that although 
an extension of time is no longer possible be- 
cause more than 180 days have passed, the 
circuit court retains its authority to take action 
under Ark. R. Civ. P. 60. This provision has the 
effect of overruling Barnett v. Monumental Gen. 
Ins. Co., 97 S.W.3d 901 (Ark. App. 2003). 


Addition to Reporter’s Notes, 2006 Amend- 
ment: 

Subdivision (b)(3) has been amended to re- 
flect the holding in Arkco Corp v. Askew, 360 
Ark. 222, 200 S.W.3d 444 (2004). In addition to 
satisfying the Rule’s other conditions, the party 
seeking to reopen the time to file a notice of 
appeal must demonstrate diligence by the par- 
ty’s counsel in attempting to find out if the 
circuit court had entered the judgment, decree, 
or order from which appeal is sought. 
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CASE NOTES 


In General. 

In a per curiam opinion delivered on January 
21, 1994, the Supreme Court amended its rules 
of criminal procedure to clarify that, if a post- 
trial motion in the nature of a motion for a new 
trial or amendment of judgment is not resolved 
by the trial court within thirty days from the 
date of its filing, it was deemed denied under 
former ARAP 4(c); the court subsequently re- 
adopted this rule and made it a part of RAP- 
Crim 2, which superseded former Ark. R. Crim. 
P. 36.9. Harris v. State, 327 Ark. 14, 935 S.W.2d 
568 (1997). 

The requirement of § 3-8-205 that an appeal 
be filed within 10 days with regard to the 
sufficiency of the number of signatures on a 
petition on a local option issue is not super- 
seded by the 30-day period for an appeal con- 
tained in this rule. Citizens for a Safer Carroll 
County v. Epley, 338 Ark. 61, 991 S.W.2d 562 
(1999). 


Applicability. 

This rule is not intended to govern appeals 
from the Workers’ Compensation Commission. 
Sunbelt Couriers v. McCartney, 303 Ark. 522, 
798 S.W.2d 92 (1990). 

Subsection (c) of this rule requiring action on 
a Rule 59 motion within 30 days of filing does 
not apply to a Rule 60(a) request to correct an 
order. Upton v. Estate of Upton, 308 Ark. 677, 
828 S.W.2d 827 (1992). 

Subsection (c) of this rule applies in criminal 
cases. Giacona v. State, 311 Ark. 664, 846 
S.W.2d 185 (1993); Enos v. State, 313 Ark. 683, 
858 S.W.2d 72 (1993); Banning v. State, 43 Ark. 
App. 106, 861 S.W.2d 119 (1993). 

The Supreme Court will look to see what a 
motion actually is in determining questions of 
this rule’s applicability. Fuller v. State, 316 Ark. 
341, 872 S.W.2d 54 (1994). 

Subsection (c) of this rule, by its terms, is 
applicable to specific civil motions including a 
motion for judgment notwithstanding the ver- 
dict under Ark. R. Civ. P. 50(b), a motion to 
amend findings of fact or to make additional 
findings of fact under Ark. R. Civ. P. 52(b), and 
a motion for a new trial under Ark. R. Civ. P. 
59(b); however, subsection (c) of this rule has 
been applied to criminal matters where the 


motion made following the judgment of convic- 
tion was analogous to a civil motion made 
under Ark. R. Civ. P. 50(b), Ark. R. Civ. P. 52(b), 
or Ark. R. Civ. P. 59(b). Fuller v. State, 316 Ark. 
341, 872 S.W.2d 54 (1994). 

A motion for remittitur is not contemplated 
by subsection (b) of this rule. Pennington v. 
Harvest Foods, Inc., 322 Ark. 820, 913 S.W.2d 
758 (1995). 

Subsection (c) of former ARAP 4 applied to 
criminal matters where the motion made fol- 
lowing the judgment of conviction was analo- 
gous to a civil motion made under Ark. R. Civ. P. 
49(b), Ark. R. Civ. P. 50(b), or Ark. R. Civ. P. 
52(b). Smith v. State, 49 Ark. App. 73, 896 
S.W.2d 450 (1995). 

Subsection (b) of this rule did not apply 
where the request for attorney’s fees was made 
at the same time as appellee’s motion for a 
protective order; it was not a post-trial motion 
and the notice of appeal was timely filed for the 
December 30, 2002, order regarding attorney’s 
fees. Abramson v. Eldridge, 353 Ark. 354, 107 
S.W.3d 171 (2003). 

Party’s failure to file a timely notice of appeal 
with regard to an order granting summary 
judgment to her former attorney in an action 
seeking recovery of attorneys fees and costs 
and her failure to argue the trial court’s deci- 
sion on the post-trial motion for fees and costs 
in her original brief led to dismissal of the 
appeal for lack of jurisdiction. Stacks v. Marks, 
354 Ark. 594, 127 S.W.3d 483 (2003). 

Subsection (c) of this rule does not apply to 
Ark. R. Crim. P. 37 appeals. Morgan v. State, 
360 Ark. 264, 200 S.W.3d 890 (2005), cert. 
denied, 2020 Ark. 239, 602 S.W.3d 736 (2020). 

Prisoner’s petition for writ of mandamus 
seeking to compel a circuit judge to issue a 
ruling on his motion for reconsideration of the 
alleged denial of his request for habeas relief 
was moot; assuming the prisoner’s asserted 
date of December 19, 2007, or a later date, for 
the judgment on his habeas petition under 
subdivision (b)(1) of this rule was the applicable 
rule concerning the motion for reconsideration 
because the motion was filed within the 10-day 
period stated in the rule. Under the computa- 
tion rules in Ark. R. Civ. P. 6(a), the 10-day 
period would have expired on January 7, 2008, 
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and the prisoner’s motion for reconsideration 
would have been deemed denied on the thirti- 
eth day after it was filed; in that case, the 
prisoner received the relief he requested, i.e., a 
ruling on his motion for reconsideration, albeit 
through operation of law rather than a written 
order. Henson v. Wyatt, 373 Ark. 315, 283 
S.W.3d 593 (2008). 

In an action alleging that the tobacco com- 
pany breached the terms of the Master Settle- 
ment Agreement, the tobacco company did not 
amend its notice of appeal to include an appeal 
from the denial of its motion to amend or alter 
the judgment. Thus, its motion to amend or 
alter the judgment, which included its request 
to join indispensable parties, could not be ad- 
dressed on appeal under subdivision (b)(2) of 
this rule. Vibo Corp. v. State ex rel. McDaniel, 
2011 Ark. 124, 380 S.W.3d 411, cert. denied, 565 
U.S. 1059, 132 S. Ct. 759, 181 L. Ed. 2d 483 
(2011). 


Belated Appeal. 

The failure of counsel to perfect an appeal in 
a criminal case where the defendant desires an 
appeal constitutes a denial of effective assis- 
tance of counsel and is good cause for granting 
a belated appeal. Gay v. State, 288 Ark. 589, 
707 S.W.2d 320 (1986). 

The defendant was denied effective assis- 
tance of counsel and was entitled to a belated 
appeal where his counsel failed to perfect an 
appeal and the defendant had showed that he 
desired an appeal by filing a pro se notice of 
appeal, even though he did not specifically 
notify his counsel that he had filed an appeal. 
Gay v. State, 288 Ark. 589, 707 S.W.2d 320 
(1986). 

Where failure to renew a timely notice of 
appeal within thirty days after order denying a 
new trial was due to attorney’s neglect there 
was good cause for court to grant motion for 
belated appeal to supplement the record. 
Weaver v. State, 304 Ark. 77, 798 S.W.2d 925 
(1990). 

Where appellant’s attorney assumed respon- 
sibility for not verifying that the judgment and 
commitment order had been filed prior to the 
untimely filing of the motion for new trial, the 
appellate court treated the motion for rule on 
the clerk as a motion for belated appeal, which 
it granted. Webster v. State, 320 Ark. 393, 896 
S.W.2d 890 (1995). 

There is no provision for a belated appeal on 
the ground that the plaintiff was unaware that 
an order had been entered as is permitted in 
certain circumstances in criminal cases under 
former Ark. R. Crim. P. 36.9 (now see RAP- 
Crim 2). Miller v. King, 322 Ark. 819, 912 
S.W.2d 416 (1995). 

If the petitioner fails to file a timely notice of 
appeal, a belated appeal will not be allowed 
absent a showing by petitioner of good cause for 
failure to comply with the proper procedure; 
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the fact that a petitioner is proceeding pro se 
does not in itself constitute good cause for 
failure to conform to the prevailing rules. Leavy 
v. Norris, 324 Ark. 346, 920 S.W.2d 842 (1996). 

Father’s motion to file a belated appeal of an 
order terminating his parental rights was 
granted as the failure of father’s counsel to 
inform him that he had the right to appeal the 
order was a good reason to grant the motion. 
Flannery v. Ark. Dep’t of Health & Human 
Servs., 368 Ark. 31, 242 S.W.3d 619 (2006). 

Appeal was dismissed for lack of jurisdiction 
because the notice of appeal was not timely 
filed under this rule; the final appealable order 
was dated November 3, when faxed according 
to Administrative Order of the Supreme Court 
No. 2, and not November 10, when hard copies 
were submitted. The November 10 order was 
clearly nunc pro tunc to correct an interest rate, 
and only that issue was appealable and not 
issues in the original order from which a timely 
appeal could have been taken. Francis v. Pro- 
tective Life Ins. Co., 371 Ark. 285, 265 S.W.3d 
117 (2007). 

Court clerk should have filed a movant’s 
notice of appeal on the day the notice of appeal 
from the denial of his motion for postconviction 
relief was filed, whether or not the movant was 
allowed to proceed in forma pauperis. The mo- 
tion to file a belated appeal was granted be- 
cause, but for this clerical error, the notice of 
appeal was timely filed. White v. State, 373 Ark. 
415, 284 S.W.3d 64 (2008). 

After the entry of a dependency-neglect or- 
der, the father filed two unsigned notices of 
appeal that did not meet the requirements of 
Ark. Sup. Ct. & Ct. App. R. 6-9(b)(1)(B); a third, 
signed notice of appeal was filed after the 
denial of his motion for new trial. The Supreme 
Court of Arkansas held that the appeal was 
untimely, because subsection (b) of this rule, 
which extended the time for filing a notice of 
appeal after the denial of a motion for new trial, 
did not apply in a dependency proceeding; how- 
ever, as expedition of the appellate process was 
a goal in dependency-neglect cases, the father 
was permitted to file a belated appeal. Ashcroft 
v. Ark. Dep’t of Human Servs., 2009 Ark. 461 
(2009). 

Court of appeals lacked jurisdiction to hear 
an appeal because plaintiff did not file a timely 
appeal from the trial court’s final order under 
subsection (b) of this rule; the order made it 
clear that all of the named and served defen- 
dants were dismissed, and pursuant to Ark. R. 
Civ. P. 54(b)(5), the remaining defendants, who 
had not been served, were also dismissed. 
Global Econ. Res., Inc. v. Swaminathan, 2011 
Ark. App. 349, 389 S.W.3d 631 (2011). 


Briefs. 

Rebriefing was needed in the event that the 
appeal was pursed, because several items were 
missing, and it appeared that the counter- 
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claims and related orders were not in either the 
record or the addendum; it was strongly recom- 
mend that the parties review their arguments 
and addendum to determine whether the ad- 
dendum should be supplemented with any 
other pleadings or documents to support its 
arguments on appeal. Jenkins v. APS Ins., LLC, 
2012 Ark. App. 368 (2012). 

Appellate court summarily affirmed the cir- 
cuit court’s judgment because the employee 
failed to challenge on appeal an independent 
ground supporting the circuit court’s judgment, 
i.e., that he failed to perfect service of process 
on the employer. Pennington v. Ark. Game & 
Fish Comm’n, 2020 Ark. App. 573 (2020). 


Construction. 

The term “from” in subsection (a) of this rule 
means “after”. Watson v. State, 313 Ark. 409, 
856 S.W.2d 1 (1998). 

Defendant did not clearly violate subsection 
(c) of this rule by filing his notice of appeal 
before the order denying the motion to set aside 
the judgment was entered, since the “motion to 
set aside the judgment” is not analogous to any 
of the motions listed in subsection (b) of this 
rule. Enos v. State, 313 Ark. 683, 858 S.W.2d 72 
(1993). 

A motion for new trial in a criminal case, 
made pursuant to subsection (c) of this rule is 
analogous to a motion made pursuant to Ark. R. 
Civ. P. 59. Banning v. State, 43 Ark. App. 106, 
861 S.W.2d 119 (19983). 

“Entry” of a document is distinct from “dated” 
or “filed”: the term “dated” refers to the date the 
judge signs the order; a document is “filed” on 
the date the clerk file-stamps it; and a docu- 
ment is “entered” when it is actually recorded 
on the docket sheet or book by the clerk. In re 
Bunt, 165 B.R. 894 (Bankr. E.D. Ark. 1994). 

The 30-day deadline of subsection (a) of this 
rule for filing a notice of appeal is not extended 
under subsection (b) of this rule by the filing of 
a motion under Ark. R. Civ. P. 60. Criswell v. 
Holliday, 330 Ark. 762, 957 S.W.2d 181 (1997). 

Although subdivision (b)(3) of this rule was 
amended to incorporate some features of Fed. 
R. Civ. P. 4, the federal rules require the clerk to 
send entered precedents to counsel of record 
while the Arkansas’ rules contain no such re- 
quirement; thus, it remains the duty of the 
parties to make themselves aware of the status 
of their cases and the due diligence require- 
ment must still be read into the rule. Arkco 
Corp. v. Askew, 360 Ark. 222, 200 S.W.3d 444 
(2004). 

The 2004 amendment to subdivision (b)(3) of 
this rule only changed the trial judge’s burden 
and duty; when the trial court is faced with an 
attorney who acts diligently but who has nev- 
ertheless not received notice of the entry of an 
order, that judge shall grant an extension as it 
is now mandatory. Arkco Corp. v. Askew, 360 
Ark. 222, 200 S.W.3d 444 (2004). 
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Cross-Appeal. 

Although notice was styled “notice of appeal,” 
the Supreme Court has recognized that a cross- 
appeal is an appeal by an appellee who seeks 
something more than was received in the trial 
court. Flemings v. Littles, 324 Ark. 112, 918 
S.W.2d 718 (1996). 

Other than the mother’s attorney’s state- 
ment, the appellate court had no proof with 
which to determine whether the cross-appeal 
was timely, as it simply could not determine 
that the appellate court had jurisdiction to hear 
a cross-appeal based upon a bare assertion by 
an attorney; the appellate court had no proof 
before it that the notice of appeal was not 
received until August 17, and it dismissed the 
cross-appeal as untimely. Rawe v. Rawe, 100 
Ark. App. 90, 264 S.W.3d 549 (2007). 

Wife’s cross-appeal concerning an award 
from a nonmarital home was timely when it 
was filed within 10 days of her receipt of the 
notice of appeal, excluding weekends; there was 
no reason to treat the computation of the time 
period for securing a cross-appeal any differ- 
ently than the time period for filing an appeal, 
and under Ark. R. Civ. P. 6, the appeal was 
timely filed. Perser v. Perser, 2019 Ark. App. 
467, 588 S.W.3d 395 (2019). 


Disposition of Motion. 

Taking a new trial motion under advisement 
or setting a hearing date within 30 days does 
not satisfy the requirements of subsection (c) of 
this rule, since only a decision entered of record 
within 30 days will satisfy the requirements of 
subsection (c) of this rule, and an order taking a 
motion under advisement or setting a hearing 
date is not the equivalent of a decision of 
record. Arkansas State Hwy. Comm’n v. Ayres, 
311 Ark. 212, 842 S.W.2d 853 (1992). 

Order which did not arise out of a motion for 
judgment notwithstanding the verdict under 
Ark. R. Civ. P. 50(b), out of a motion to amend 
the court’s findings of fact or to make additional 
findings under Ark. R. Civ. P. 52(b), or out of a 
motion for a new trial under Ark. R. Civ. P. 
59(b), was not an order disposing of a postjudg- 
ment motion under this rule and did not bring 
up for review an earlier order; therefore, the 
filing of the record on appeal was outside the 
seven-month maximum period allowed for that 
purpose by ARAP 5(b) with respect to the ear- 
lier order. Smith v. Smith, 51 Ark. App. 20, 907 
S.W.2d 755 (1995). 

Where a motion to set aside a foreclosure sale 
was filed by mortgagors on November 20, 2003, 
it was deemed denied on December 20, 2003, 
where the trial court did not rule on the motion 
until March 28, 2004. Seay v. C.A.R. Transp. 
Brokerage Co., 366 Ark. 527, 237 S.W.3d 48 
(2006). 

Although a decedent’s heirs filed a timely 
motion for reconsideration of their argument 
bases on an alleged constructive trust, their 
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argument was not preserved for appeal because 
the heirs failed to obtain a ruling on the issue. 
Long v. Simpson, 2009 Ark. App. 488 (2009). 


Entry of Judgment. 

The time for filing the notice of appeal runs 
from the date the judgment or decree is filed in 
the circuit or chancery clerk’s office, not from its 
recordation; hence, the filing date should be 
clearly stamped on the document. If the date of 
recording is also to be stamped, the stamp 
should not include the word “filed.” Schaefer v. 
McGhee, 284 Ark. 370, 681 S.W.2d 353 (1984). 

The language of AICR 9(a) [now ADCR 9(a)], 
providing for appeal to circuit court, is similar 
to subsection (e) of this rule, which provides 
that time for appeal runs from the date of filing. 
West Apts., Inc. v. Booth, 297 Ark. 247, 760 
S.W.2d 861 (1988). 

While subsection (e) of this rule establishes 
that a judgment is entered when it is filed with 
the clerk of a circuit, chancery, or probate court, 
the procedure is decidedly different from the 
manner in which a judgment is entered in 
inferior court [now district court] proceedings; 
that difference becomes quickly apparent by a 
review of AICR 8 and AICR 9 [now ADCR 8 and 
ADCR 9]. These rules, particularly AICR 8(c) 
Inow ADCR &(c)], reflect that an inferior court 
Inow district court], such as the municipal 
court, enters any judgment it renders by enter- 
ing, in a timely manner, the date and amount of 
the judgment in the court’s docket; this specific 
procedure for entering judgments in an inferior 
court [now district court] is in marked contrast 
to that applicable to courts of general jurisdic- 
tion under subsection (e) of this rule, where 
judgments are entered only when they are filed 
with the clerk of those courts. West Apts., Inc. v. 
Booth, 297 Ark. 247, 760 S.W.2d 861 (1988). 

The date a judgment is filed with a court 
clerk is denoted by the clerk marking or stamp- 
ing the date and the word “filed” on the docu- 
ment. Arkansas Dep’t of Human Servs. v. 
Hardy, 316 Ark. 119, 871 S.W.2d 352 (1994). 

Where the clerk placed her filemark on the 
second, sealing, order and then securely taped 
a copy of that second order onto the face of the 
envelope containing the final, sealed, order so 
that there could be no doubt to the clerk for 
placement in the folio, there was a sufficient 
marking of the final order to constitute an entry 
for purposes of appeal; this holding is limited to 
the facts of this case, since the trial court had 
no authority to seal the final order. Arkansas 
Dep’t of Human Servs. v. Hardy, 316 Ark. 119, 
871 S.W.2d 352 (1994). 

Although the order denying the appellant’s 
motion for a new trial was entered on April 13, 
1994, nunc pro tunc February 21, 1994, a 
judgment or order is entered within the mean- 
ing of this rule when it is filed with the clerk of 
the court in which the claim was tried. Smith v. 
State, 49 Ark. App. 73, 896 S.W.2d 450 (1995). 
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Although the trial judge orally advised appel- 
lant that he had denied, and hence “disposed 
of,” the motion for new trial, under subsection 
(e) of this rule, an order is entered when it is 
filed with the clerk of the court, and the trial 
court’s decision from the bench was ineffective 
in this context. Schaeffer v. City of Russellville, 
52 Ark. App. 184, 916 S.W.2d 134 (1996). 

Where occupiers’ appeal on the denial of a 
default judgment on their counterclaim was 
antecedent to the trial court’s pronouncement 
of judgment on the counterclaim, the notice of 
appeal was premature and the appeal had to be 
dismissed. Ross v. Jones, 80 Ark. App. 382, 96 
S.W.3d 738 (2003). 


Extension of Time. 

A showing of failure to receive notice of entry 
of the judgment, which is adequately supported 
by the record is a prerequisite to trial court’s 
exercise of discretion to extend the time for 
appeal, and absent such a showing, the trial 
court does not have discretionary authority to 
extend the appeal time. Arkansas State Hwy. 
Comm’n v. Philrite Dev., Inc., 30 Ark. App. 88, 
782 S.W.2d 595 (1990). 

Although subsection (b) of this rule and RAP- 
Civ 5(b) provide for extensions in both filing the 
notice of appeal and filing the record that is 
designated therein, their applicability is lim- 
ited by the type of post-judgment motions that 
are filed. Pennington v. Harvest Foods, Inc., 
322 Ark. 820, 913 S.W.2d 758 (1995). 

Where neither a notice of appeal nor a motion 
for extension was filed within 30 days from the 
deemed-denied date for post-trial motions, the 
narrow exception in subsection (a) of this rule, 
allowing for an extension of time, did not apply. 
Chickasaw Chem. Co. v. Beasley, 328 Ark. 472, 
944 S.W.2d 511 (1997). 

A notice of appeal was timely filed where (1) 
a motion for amended judgment was filed 
within 10 days after judgment, and (2) the 
notice of appeal was filed within 30 days after 
the filing of the motion. Newcourt Fin., Inc. v. 
Canal Ins. Co., 67 Ark. App. 347, 1 S.W.3d 452 
(1999). 

In an action arising from a fatal automobile 
accident, the decedent’s employer’s workers’ 
compensation carrier was entitled to an exten- 
sion of time to file a notice of appeal under 
subdivision (b)(3) of this rule, notwithstanding 
that it was not a party to the proceeding when 
the order appealed from was entered, as the 
carrier should have been a party since it had a 
pecuniary interest at stake in the wrongful 
death action. General Accident Ins. Co. v. 
Jaynes, 343 Ark. 143, 33 S.W.3d 161 (2000). 

It is the motion for an extension that must be 
filed within 180 days from the order appealed, 
not the trial court’s order granting the motion. 
General Accident Ins. Co. v. Jaynes, 343 Ark. 
143, 33 S.W.3d 161 (2000). 
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The trial court did not have jurisdiction to 
vacate that order and issue a new identical 
order in order to give the appellant a chance to 
file a timely appeal; instead, the court should 
have extended the time to file an appeal pursu- 
ant to subdivision (b)(3) of this rule. Oak Hill 
Manor v. Arkansas Health Servs. Agency, 72 
Ark. App. 458, 37 S.W.3d 681 (2001). 

Fed. R. App. P. 4(a)(6) required the clerk to 
send entered precedents to counsel of record, 
however, this rule contained no such require- 
ment; it remained the duty of the parties to 
make themselves aware of the status of their 
cases, particularly when counsel for appellant 
was aware that the order could be entered by 
the court at any time. Arnold v. Camden News 
Publ. Co., 353 Ark. 522, 110 S.W.3d 268 (2003), 
superseded by statute as stated in In re Ark. 
Rules of Civ. Procedure , In re Ark. Rules of Civ. 
Procedure, 2004 Ark. LEXIS 39 (Ark. Jan. 22, 
2004). 

The 180-day deadline in subdivision (b)(3) of 
this rule for requesting an extension in which 
to file a notice of appeal cannot be extended by 
use of Ark. R. Civ. P. 60 to cure problems of lack 
of notice. Barnett v. Monumental Gen. Ins. Co., 
81 Ark. App. 28, 97 S.W.3d 901 (2003), super- 
seded by statute as stated in In re Ark. Rules of 
Civ. Procedure , In re Ark. Rules of Civ. Proce- 
dure, 2004 Ark. LEXIS 39 (Ark. Jan. 22, 2004). 

In client’s attorney malpractice action 
against its lawyer for failing to perfect the 
client’s appeal in a civil case, the appeal from 
the summary judgment rendered in the attor- 
ney’s favor was dismissed as the client made no 
showing of reasonable diligence in seeking to 
become informed about the entry of the trial 
court’s order; had the client’s current attorney 
followed up on the entry of the order and shown 
that he otherwise met the requirements of this 
rule, the trial court would have been under an 
absolute obligation to grant his motion for 
extension of time, however, because the client’s 
current attorney offered no proof that he acted 
diligently, the trial court erred in granting his 
motion to extend time. Arkco Corp. v. Askew, 
360 Ark. 222, 200 S.W.3d 444 (2004). 

Company’s attorney failed to exercise due 
diligence in keeping up with the court’s docket 
to determine whether the December 19, 20038, 
order had been entered; had the attorney fol- 
lowed up on the entry of the order and shown 
that he otherwise met the requirements of 
subdivision (b)(3) of this rule, the trial court 
would have been under an absolute obligation 
to grant his motion for extension of time. Arkco 
Corp. v. Askew, 360 Ark. 222, 200 S.W.3d 444 
(2004). 

Appeals from a circuit court’s order constru- 
ing a decedent’s will in the widow’s favor were 
timely, under § 28-1-116(a) and (g), because (1) 
any attempt to appeal from the partial sum- 
mary judgment would have been a nullity be- 
cause the partial summary judgment lacked 
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finality because it was obviously partial and 
other issues remained, and the partial sum- 
mary judgment did not contain an Ark. R. Civ. 
P. 54(b) certification allowing for an immediate 
appeal; (2) the partial summary judgment be- 
came final on July 31, 2006, when judgment 
was entered disposing of the remaining claims; 
(3) motions for new trial were filed and, under 
subsection (b) of this rule, such motions ex- 
tended the time for all parties to file their notice 
of appeal; and (4) the older children filed their 
notice of appeal on September 18, 2006. Taylor 
v. Woods, 102 Ark. App. 92, 282 S.W.3d 285 
(2008). 

In an action challenging the denial of an 
administratrix’s request for a hardship waiver 
to prevent the recovery of estate assets for 
Medicaid reimbursement, the trial court 
abused its discretion in granting the adminis- 
tratrix’s motion under subdivision (b)(3) of this 
rule for an extension of time to file a notice of 
appeal because the trial court did not hold a 
hearing or recover any evidence that she had 
acted diligently. Tissing v. Ark. Dep’t of Human 
Servs., 2009 Ark. 166, 303 S.W.3d 446 (2009). 

In a condemnation action, lessees’ appeal was 
untimely under this rule, as their motion for 
attorney's fees was a collateral matter that did 
not extend the filing deadline. Ellis v. Ark. 
State Highway Comm’n, 2010 Ark. 196, 363 
S.W.3d 321 (2010). 

Plaintiff did file a postjudgment motion to 
amend, but plaintiff could not extend the time 
for filing the notice of appeal under subsection 
(b) of this rule because it was filed well after the 
ten-day period expired for filing such a motion 
under the rule; even had the post-trial motion 
been filed timely under subsection (b), it would 
have been deemed denied. Global Econ. Res., 
Inc. v. Swaminathan, 2011 Ark. App. 349, 389 
S.W.3d 631 (2011). 

Company’s motion to reconsider requesting 
relief was a proper motion to extend the time 
for filing a notice of appeal, and thus the 
individual’s motion to dismiss the appeal was 
denied. Ark. Fed. Credit Union v. Pigg, 2014 
Ark. App. 279 (2014). 

Husband’s notice of appeal was timely be- 
cause it was filed within 10 business days of the 
divorce decree, and the husband’s time to file 
his appeal did not begin to run until the circuit 
court denied his motion for reconsideration; the 
husband’s motion qualified as a motion to ex- 
tend time to file a notice of appeal because it 
requested that the circuit court make addi- 
tional findings of fact, argued that the decision 
was contrary to the preponderance of the evi- 
dence, and requested modification. Davis v. 
Davis, 2016 Ark. 64, 487 S.W.3d 803 (2016). 

Appellate court lacked jurisdiction to hear an 
appeal because the rules of civil procedure 
applied to judicial-forfeiture proceedings under 
Ark. Code Ann. § 5-64-505, the claimant’s mo- 
tion for reconsideration was not filed within 10 
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days from the date the judgment was entered, 
and thus claimant did not benefit from the 
extension outlined in subdivision (b)(1) of this 
rule; claimant’s notice of appeal was filed well 
beyond the 30-day time limitation for filing a 
notice of appeal from the forfeiture order. Nine- 
teen Thousand Eight Hundred Ninety-four Dol- 
lars ($19,894.00) in Am. Currency v. State, 2016 
Ark. App. 244, 491 S.W.3d 486 (2016). 

Only way to extend the 30-day time limit for 
filing a notice of appeal from the denial of the 
motion for relief under Ark. R. Civ. Proc. 60 
would be to file one of the motions listed under 
subdivision (b)(1) of this rule within 10 days 
after the Rule 60 motion had been denied. 
Reichert v. Smith, 2016 Ark. App. 298 (2016). 

Appellant’s reconsideration motion fell 
within the category of “any other motion to 
vacate, alter, or amend the judgment” under 
subdivision (b)(1) of this rule but it was not filed 
within 10 days from the date the motion under 
Ark. R. Civ. Proc. 60 was denied, and thus he 
did not benefit from the extension outlined in 
this rule; his filing was untimely because he did 
not file his motion of appeal until well beyond 
the 30-day time limitation. Reichert v. Smith, 
2016 Ark. App. 298 (2016). 

Time to file the notice of appeal was extended 
because the availability of an extension was not 
limited to the postjudgment motions listed in 
the rule but extended to any other motion to 
vacate, alter, or amend the judgment made no 
later than 10 days after entry of judgment; and 
appellants, insisting that genuine issues of ma- 
terial fact remained, effectively requested that 
the circuit court vacate its order granting sum- 
mary judgment and proceed with a trial, and 
they did so within 10 days of the circuit court’s 
order. Kimbro Stephens Ins. Trust v. Smith, 
2021 Ark. App. 127, cert. denied, 142 8. Ct. 401, 
211 L. Ed. 2d 215 (2021). 


—Deemed-Denied Provision. 

Where the trial court failed to rule on a 
bank’s motion to vacate documents related to 
the foreclosure sale of property because of a 
clerical error, the Supreme Court of Arkansas 
lacked jurisdiction to hear the bank’s appeal 
until there was a final, appealable order, and 
the bank’s motion did not fall within the 
“deemed denied” provision of subdivision (b)(1) 
of this rule because the appeal was not filed 
within 10 days the filing of the motion. First 
Natl Bank v. Mayberry, 366 Ark. 39, 233 
S.W.3d 152 (2006). 

Appellant’s motion to vacate was filed on July 
6, 2011, which was more than 10 days after the 
entry of a June 14, 2011 order. Thus, appellant 
was precluded from relying on the deemed- 
denied provision of subdivision (b)(1) of this 
rule because his motion to vacate the order was 
untimely. Jewell v. Fletcher, 2012 Ark. 132 
(2012). 
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Appellant’s letter to the circuit court did not 
extend the time for filing a notice of appeal. To 
be timely, appellant was required to file his 
notice of appeal within 30 days of the June 14, 
2011 order, but appellant did not file his notice 
of appeal until August 3, 2011. Jewell v. 
Fletcher, 2012 Ark. 132 (2012). 

Appeal of the circuit court’s lien-priority rul- 
ing was dismissed where the auto shop owner 
and his son failed to file a timely notice of 
appeal, and thus, the appellate court lacked 
jurisdiction over that portion of the appeal. The 
motion to vacate and for a new trial was filed on 
June 18, 2015 — 10 business days after the 
June 4, 2015 order. The circuit court did not 
rule on the motion within 30 days, and the 
motion was therefore deemed denied on July 
20, 2015. Under the terms of this rule, the 
notice of appeal was then due 30 days later, on 
August 19, 2015. Ransom v. JMC Leasing Spe- 
cialties, LLC, 2016 Ark. App. 509, 505 S.W.3d 
737 (2016). 

Deemed-denied rule in subdivision (b)(1) of 
this rule did not provide a basis to reverse the 
trial court’s granting of appellees’ motion to set 
aside the default judgment. The motion to set 
aside the default judgment was filed 342 days 
after the default judgment was entered, while 
the deemed-denied rule applies only to motions 
filed within 10 days of judgment. Eliasnik v. 
Y&S Pine Bluff, LLC, 2018 Ark. App. 138, 546 
S.W.3d 497 (2018). 

Deemed-denied provision in subdivision 
(b)(1) of this rule did not apply to an apartment 
complex owner’s notice of appeal where the 
owner filed its motions to set aside the default 
judgment on the negligence claim 234 days 
after plaintiff obtained the default judgment. 
Skyridge Estates, LLC v. Ellis, 2018 Ark. App. 
182 (2018). 

Appeal was timely filed in the following sce- 
nario: the court’s order was entered April 18, 
2018; the Rule 60 motion was timely filed on 
May 2, 2018, which was within the 10-day 
period, as the day the circuit court’s order was 
entered is not included in the calculation, nor 
are weekend days; the Rule 60 motion was 
deemed denied 30 days later, which was June 1, 
2018; and the notice of appeal was filed June 
29, 2018, which was within the 30-day period 
from the date of the deemed denial. Briney v. 
Bauer, 2019 Ark. App. 227, 575 S.W.3d 631 
(2019). 

Debtors’ appeal was dismissed because when 
the debtors’ motion to correct and amend judg- 
ment was deemed denied due to the trial court’s 
failure to rule on the motion within 30 days, the 
debtors did not file a notice of appeal within 30 
days after the date of the deemed denial, so an 
appellate court had no jurisdiction. The fact 
that the trial court filed an order denying the 
motion after the 30-day period made no differ- 
ence. Lewis v. Jewell, 2020 Ark. App. 184, 598 
S.W.3d 67 (2020). 
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Failure to Give Notice. 

Where there was no notice of a cross appeal 
by the appellee, the Supreme Court would not 
consider the issues raised in the cross appeal. 
Elcare, Inc. v. Gocio, 267 Ark. 605, 593 S.W.2d 
159 (1980). 

Where motion to vacate judgment was not 
presented to the court, nor did the appellant 
ask the court to set the matter for a hearing, 
nor was the motion taken under advisement by 
the court, the motion was deemed to be dis- 
posed of at the expiration of 30 days just as if 
the court had actually denied it upon its merits; 
since the appellant did not give notice of appeal 
within prescribed period thereafter, the Court 
of Appeals did not have jurisdiction to hear the 
case on its merits. Jacobs v. Leilabadi, 267 Ark. 
1020, 593 S.W.2d 479 (Ct. App. 1980). 

Where the clerk of the Supreme Court re- 
fused to accept a transcript of the record be- 
cause the notice of appeal was untimely, a 
motion for rule on the clerk was properly de- 
nied even though the motion was accompanied 
by a certificate of the attorney for the appellee 
stating that he had no objection to the granting 
of the motion because although a party may 
consent to jurisdiction over his person, jurisdic- 
tion cannot otherwise be conferred on the court 
by consent. LaRue v. LaRue, 268 Ark. 86, 593 
S.W.2d 185 (1980). 

Although the criminal case coordinator re- 
ceived a letter from petitioner in which he 
indicated that he had filed a notice of appeal in 
circuit court, the letter could not be considered 
proof of what petitioner actually mailed to the 
circuit clerk because there was no means of 
verifying its contents or otherwise determining 
what may have been mailed to the clerk. It 
must be assumed that if petitioner had mailed 
the notice of appeal to the clerk, it would have 
been delivered by the post office. Skaggs v. 
State, 287 Ark. 259, 697 S.W.2d 913 (1985). 

The failure to file a timely notice of appeal 
deprives the Supreme Court of jurisdiction. 
Monk v. Farmers Ins. Co., 290 Ark. 38, 716 
S.W.2d 201 (1986). 


Filing of Decree. 

Revocation of a holographic will that pro- 
vided that the decedent’s estate would pass to 
his former wife was appropriate because the 
parties’ divorce occurred after the execution of 
the decedent’s holographic will and his bequest 
was revoked by operation of law. The wife’s 
argument that the divorce occurred on the day 
of the hearing when the settlement agreement 
was announced from the bench was improper 
pursuant to subsection (d) of this rule and Ark. 
R. Civ. P. 58 because, notwithstanding that 
there was a lack of evidence of the settlement 
agreement on March 20, 2000, the divorce de- 
cree was not entered until May 23, 2000, after 
the decedent executed his holographic will; the 
March 20, 2000, date was of no consequence 
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and the divorce was finalized on May 23, 2000, 
when the divorce decree was filed with the 
circuit court. Langston v. Langston, 371 Ark. 
404, 266 S.W.3d 716 (2007). 


Filing of Record. 

The limitation in ARAP 5(b), that the trial 
court cannot extend the time for filing the 
record to a date more than seven months after 
the entry of the judgment, was not superseded 
or extended by subsection (b) of this rule which 
provides for extension of time in connection 
with post judgment motions, such as a motion 
for a new trial. The extension in subsection (b) 
of this rule is only for the filing of the notice of 
appeal, not for lodging the record in the appel- 
late court. Yent v. State, 279 Ark. 268, 650 
S.W.2d 577 (1983). But see Pentron Corp. v. 
Delta Steel & Constr. Co., 286 Ark. 91, 689 
S.W.2d 539 (1985). 

If parties plan to base their arguments on the 
timeliness of the notice of appeal from the 
denial of a motion for a judgment n.o.v. or anew 
trial motion upon a written record that a hear- 
ing has been set or held, a transcript of the 
hearing or other record of its having been held 
must be filed and made an official record of the 
court within 30 days from the making of the 
motion for a judgment n.o.v. or for a new trial. 
Brittenum & Assocs. v. Mayall, 286 Ark. 427, 
692 S.W.2d 248 (1985). 

Untimely record will not be permitted to be 
filed unless attorney assumes full responsibil- 
ity for presenting it late; statement that it was 
someone else’s fault or no one’s fault will not 
suffice. Terrell v. State, 294 Ark. 461, 744 
S.W.2d 734 (1988). 

Where no findings or orders were filed with 
clerk of the court within 30 days after motion 
for new trial had been filed, it was deemed that 
motion was finally disposed of at expiration of 
the 30 days from its filing and that record was 
tendered late. Terrell v. State, 294 Ark. 461, 744 
S.W.2d 734 (1988). 

Where the trial court signed an order extend- 
ing the time to file a transcript within the 
90-day period, but it was not entered within 
that period by filing the order with the clerk of 
court in which the case was tried, the appel- 
lant’s tender of the transcript was properly 
denied by the clerk. Voyles v. Voyles, 311 Ark. 
186, 842 S.W.2d 21 (1992). 

Appellate court lacked jurisdiction over an 
appeal in a foreclosure case where timely no- 
tices of appeal were filed from July 20138 orders 
containing a certificate of appeal, but the record 
on appeal was not filed; even if the certificate 
was invalid, a determination of appealability 
was secondary to whether a timely notice of 
appeal and record were filed. Orders not men- 
tioned in the notice of appeal were not properly 
before the appellate court. Fire Systems Tech- 
nology, Inc. v. First Community Bank, 2015 
Ark. App. 334, 464 S.W.3d 125 (2015). 
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Jurisdiction. 

The trial court, by operation of law, loses 
jurisdiction to rule on a motion for a new trial 
after the expiration of the 30 days if no written 
notation is entered either taking the motion 
under advisement or setting a hearing date. 
Deason v. F & M Bank, 299 Ark. 167, 771 
S.W.2d 749 (1989); Wal-Mart Stores, Inc. v. 
Isely, 308 Ark. 342, 823 S.W.2d 902 (1992). 

Under subsection (c) of this rule, a trial court 
loses jurisdiction if a motion for new trial is not 
decided within 30 days from its filing. Arkansas 
State Hwy. Comm’n v. Ayres, 311 Ark. 212, 842 
S.W.2d 853 (1992). 

Where the notice of appeal was filed before 
the disposition of appellant’s posttrial motion, 
under the express language of subsection (c) of 
this rule it had no effect; it follows that the 
appellate court lacked jurisdiction to hear the 
appeal. Banning v. State, 43 Ark. App. 106, 861 
S.W.2d 119 (1993). 

Substantial compliance with this rule is not 
sufficient; the failure to file a timely notice of 
appeal deprives the appellate court of jurisdic- 
tion. Rossi v. Rossi, 319 Ark. 373, 892 S.W.2d 
246 (1995). 

As a motion to compel arbitration, which was 
an amendment of an earlier motion seeking the 
same relief but was treated as a motion for 
reconsideration because the prior motion was 
already decided, did not extend the time for 
filing a notice of appeal under subsection (b) of 
this rule, an untimely notice of appeal required 
dismissal. Centennial Bank v. Tribuilt Constr. 
Group, LLC, 2011 Ark. 245, 388 S.W.3d 897 
(2011). 

Court of appeals lacked jurisdiction to hear 
an appeal because plaintiff did not file a timely 
appeal from the trial court’s final order under 
subsection (b) of this rule, and the order from 
which plaintiff attempted to appeal, which was 
entered after the trial court lost jurisdiction, 
did not change any of the trial court’s previous 
rulings from the final order; the trial court had 
lost jurisdiction under Ark. R. Civ. P. 60(a) long 
before either of the subsequent orders was 
entered, and plaintiff never alleged, and the 
trial court never found, that any of the Rule 
60(c) exceptions applied. Global Econ. Res., Inc. 
v. Swaminathan, 2011 Ark. App. 349, 389 
S.W.3d 631 (2011). 

In a case relating to the seizure of animals, 
an appellate court lacked jurisdiction because a 
motion to reconsider or for a new trial was filed 
more than 10 days after the dismissal of a case; 
therefore, it did not extend the time for filing a 
notice of appeal, which should have been filed 
within 30 days of the entry of the trial court’s 
order. Even if the notice of appeal had been 
timely filed, the appellate court still lacked 
jurisdiction because an appeal from a district 
court to a circuit court was not properly per- 
fected; a certified copy of the docket sheet or the 
record was not filed with the circuit court 
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within 30 days from the date of the docket entry 
awarding judgment. Kankey v. State, 2013 Ark. 
App. 68 (2013). 

Circuit court’s order denying appellants’ pe- 
tition to terminate a guardianship was a final, 
appealable order. Because appellants failed to 
file a timely notice of appeal from the circuit 
court’s final, appealable order, the appellate 
court lacked jurisdiction to consider the appeal. 
In re Guardianship of Mackley, 2015 Ark. App. 
128 (2015). 


Motion for New Trial. 

In the absence of a written record, the time 
for filing a notice of appeal expires ten (now 30) 
days after the deemed disposition of the motion 
for new trial. Smith v. Boone, 284 Ark. 183, 680 
S.W.2d 709 (1984) (decision prior to 1987 
amendment). 

Subsection (c) of this rule permits the time 
for filing a notice of appeal to be extended by 
filing a new trial motion; the 30-day period for 
filing a notice of appeal runs from the expira- 
tion of 30 days after the motion is filed unless 
the motion is set for hearing or taken under 
advisement within 30 days after it is filed. To 
comply with the requirement of subsection (c) 
of this rule, a written record of setting a hear- 
ing or taking the motion under advisement 
must have been made within 30 days of the 
filing of the new trial motion. Watts v. Reyn- 
olds, 286 Ark. 425, 692 S.W.2d 247 (1985). 

When no order was entered taking the mo- 
tion for a new trial under advisement and no 
notice of appeal was filed within the time al- 
lowed, the order dismissing the complaint be- 
came final. Majors v. Pulaski County Election 
Comm’n, 287 Ark. 208, 697 S.W.2d 535 (1985). 

Where the appellant’s motion for new trial 
was not denied, but rather was “deemed dis- 
posed of” in accordance with subsection (c) of 
this rule, the only appealable matter was the 
original judgment or order, and the appeal had 
to be within time provided in subsection (d) of 
this rule. Monk v. Farmers Ins. Co., 290 Ark. 
38, 716 S.W.2d 201 (1986). 

Where a motion for judgment n.o.v. or alter- 
natively for a new trial was filed before the 
entry of judgment, but the record disclosed no 
action of any kind on that motion during the 30 
days allowed by subsection (c) of this rule, the 
motion was deemed to have been denied at the 
expiration of 30 days after its filing, and the 
court lost jurisdiction to act upon it. Street v. 
Kurzinski, 290 Ark. 155, 717 S.W.2d 798 (1986). 

Attorney’s admission that the record was 
tendered late in that it contained no written 
indication that, within 30 days from the filing of 
a motion for new trial, a ruling was obtained 
from the trial court either that the motion was 
being taken under advisement or that the mat- 
ter was set for hearing on a definite date was 
good cause to grant the motion for rule on the 
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clerk. Terrell v. State, 294 Ark. 583, 745 S.W.2d 
135 (1988). 

Where notice of appeal is filed before the 
disposition of a motion for new trial, the notice 
of appeal has no effect, and if a new notice of 
appeal is not filed within the prescribed period, 
as measured from the expiration of the 30 day 
period, a motion to dismiss will be granted. 
Ferguson v. Sunbay Lodge, Ltd., 301 Ark. 87, 
781 £.W.2d 491 (1989). 

Where motion to vacate was in the nature of 
a motion for a new trial under Ark. R. Civ. P. 59, 
it was required to be filed within ten days of 
judgment; since this was not done and motion 
to vacate did not extend the time for filing a 
notice of appeal under subsection (b) of this 
rule, appeal was dismissed as untimely. Jack- 
son v. Arkansas Power & Light Co., 309 Ark. 
572, 832 S.W.2d 224 (1992). 

Because the trial court neither denied nor 
granted appellants’ new trial motion, the mo- 
tion was deemed denied on July 19, 1991, or 
thirty days after appellants’ June 19th motion 
was filed. Appellants then had thirty additional 
days within which to file their notice of appeal. 
Spires v. Compton, 310 Ark. 431, 837 S.W.2d 
459 (1992). 

Because subsection (a) of this rule states that 
a notice of appeal shall be filed within 30 days 
from the entry of the judgment, decree, or 
order, where the appellant chose not to appeal 
the order which granted a new trial, but in- 
stead submitted his case again to the jurisdic- 
tion of the circuit judge after the 30 days had 
expired for another trial on the issues, appel- 
lant was bound by that election, and limited on 
appeal to a consideration of the issues decided 
at the subsequent trial. Mikkelson v. Willis, 38 
Ark. App. 33, 826 S.W.2d 830 (1992). 

Subsection (c) of this rule is clear that the 
failure to act within the 30-day period results in 
loss of jurisdiction in the circuit court to con- 
sider a post-trial motion; nor does the reference 
to certain miscarriages of justice in Ark. R. Civ. 
P. 60(b) invest the trial court with jurisdiction 
to act on an Ark. R. Civ. P. 59 motion beyond the 
30-day period. Reis v. Yates, 313 Ark. 300, 854 
S.W.2d 335 (1993). 

Where the contempt order of March 11, 2005, 
made no mention of constitutional issues, nor 
were any constitutional arguments raised to 
the trial court, and it was only in the motion for 
a new trial filed on March 15, 2005, that defen- 
dant claimed that she had been denied her 
constitutional rights with regard to the con- 
tempt proceeding, her claims were not pre- 
served for appellate review. Donovan v. State, 
95 Ark. App. 378, 237 S.W.3d 484 (2006). 

Employee’s appeal of an award of partial 
summary judgment to an employer was un- 
timely; because the employee failed to allege an 
appropriate basis for a “new trial,” her posttrial 
new trial motion did not extend the time for 
filing a notice of appeal from the partial sum- 
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mary judgment. Virgil v. Morgan, 2013 Ark. 
App. 675 (2018). 


Notice. 

Manufacturer’s motion to dismiss indicated 
that the driver timely filed the notice of appeal 
on or about October 25, 2018, but the notice in 
the record was marked as filed on October 29, 
2018; the notice was not timely filed within 30 
days of the order granting summary judgment 
as required. Garner v. Goodyear Tire & Rubber 
Co., 2021 Ark. App. 332 (2021). 

Where the trial court’s judgment against the 
sellers was issued on December 21, 2001, the 
sellers filed a motion to vacate and for a new 
trial on November 15, 2002, and the sellers 
filed a notice of appeal from the July 3, 2003, 
denial of the motion to vacate on July 31, 2003, 
the appeal from the July 3 order was timely; 
the motion to vacate was timely filed within one 
year of the judgment in accordance with Ark. R. 
Civ. P. 60(c)(1), and notice of appeal from the 
order denying the motion was properly filed 
within 30 days of the order as required under 
subsection (a) of this rule. Hunter v. Video Real 
Estate Agency, Inc., 355 Ark. 387, 187 S.W.3d 
389 (2003). 

Where the trial court’s judgment against the 
sellers was issued on December 21, 2001, the 
sellers filed a motion to vacate and for a new 
trial on November 15, 2002, and the sellers 
filed a notice of appeal from the July 3, 2008, 
denial of the motion to vacate on July 31, 2003, 
the notice of appeal was not timely with regard 
to the December 21 judgment; pursuant to 
subsection (a) of this rule, notice of appeal had 
to be filed within 30 days of the December 21 
judgment because the motion to vacate was not 
filed within 10 days after entry of the December 
21 judgment. Hunter v. Video Real Estate 
Agency, Inc., 355 Ark. 387, 187 S.W.3d 389 
(2003). 

Circuit court lacked jurisdiction to enter an 
order on April 8, 2005 setting aside a summary 
judgment because the insured’s motion to set 
aside the summary judgment was deemed de- 
nied on January 19, 2005, and the insured’s 
notice of appeal should have been filed 30 days 
from that date but because it was not filed until 
May 5, 2005, the notice of appeal was untimely. 
Murchison v. Safeco Ins. Co., 367 Ark. 166, 238 
S.W.3d 11 (2006). 

Mother’s appeal from a ruling that, in part, 
awarded custody of the children to the father 
was improper as the mother failed to properly 
invoke the court’s jurisdiction by filing a timely 
notice of appeal; the mother could have ap- 
pealed directly from the July 7 order under Ark. 
R. App. P. Civ. 2(d) since it was final as to the 
award of custody, but her notice of appeal, filed 
more than 30 days after the order changing 
custody, was untimely as to that order. Perez v. 
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Furrow, 95 Ark. App. 333, 237 S.W.3d 109 
(2006). ; 

Reviewing court was without jurisdiction to 
review the appeal because the notice of appeal 
was not properly and timely filed within thirty 
(30) days of the “order appealed from,” and the 
conclusion and self-serving allegation that the 
clerk office’s failed to disseminate the order fell 
far short of establishing the diligence required 
of the doctors and their attorneys so they could 
acquire any help or benefit from subdivision 
(b)(3) of this rule. Sloan v. Ark. Rural Med. 
Prac. Loan & Scholarship Bd., 369 Ark. 442, 
255 S.W.3d 834 (2007). 

Subdivision (b)(1) of this rule allows the 
deadline for a notice of appeal to be extended to 
the deemed-denied date. In a termination of 
parental rights case, the mother asked that the 
appellate rule be extended to dependency-ne- 
glect cases; however, the supreme court would 
not extend that rule to those cases because it 
would vitiate the purpose of Ark. Sup. Ct. & Ct. 
App. R. 6-9(b)(2), which required that the no- 
tice of appeal in a termination of parental 
rights case be filed within 14 days. Ratliff v. 
Ark. Dep’t of Health & Human Servs., 371 Ark. 
534, 268 S.W.3d 322 (2007). 

In a case involving a dispute over credit life 
insurance, an appeal was timely filed under 
subsection (a) of this rule because the first 
judgment in the case did not comply with Ark. 
Sup. Ct. Admin. Order No. 2 where the original 
of the facsimile-filed judgment was never filed 
with the trial court. The appeal was timely filed 
from a second judgment. Francis v. Protective 
Life Ins. Co., 98 Ark. App. 1, 249 S.W.3d 828 
(2007). 

Court of appeals was without jurisdiction to 
consider a father’s argument that the circuit 
court erred in denying his motion for contempt 
because the contempt finding was containing in 
an order that was not appealed from within the 
applicable thirty-day period under subsection 
(a) of this rule. Stickels v. Heckel, 2009 Ark. 
App. 829, 370 S.W.3d 857 (2009). 

Appellate court was precluded from consider- 
ing the husband’s arguments contained in the 
supplement to the motion for relief from judg- 
ment, because there was no amended notice of 
appeal in the abstract or record. Dugas v. Kells, 
2013 Ark. App. 384 (2013). 

In a child custody case, an appellate court 
was unable to address a father’s argument 
relating to an amended statute about Arkansas 
favoring joint custody because the issue was 
raised for the first time in his motion for stay 
and motion for reconsideration, and the father 
did not file an amended notice of appeal after 
the deemed denial of his posttrial motion. The 
appellate court could not consider an award of 
medical bills for this same reason, and the trial 
court lacked jurisdiction to rule on the order 
based on its failure to act in the relevant 30-day 
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period. Dorrell v. Dorrell, 2014 Ark. App. 496, 
441 §.W.3d 925 (2014). 


—Burden of Proof. 

A litigant who claims to have mailed an item 
has the burden of proving that he mailed it, and 
the bare allegation that a notice of appeal was 
mailed is not good cause to grant a belated 
appeal. Leavy v. Norris, 324 Ark. 346, 920 
S.W.2d 842 (1996). 


—Failure to File Amended Notice. 

Biological mother’s appeal of an order grant- 
ing the adoption of her child was dismissed for 
lack of jurisdiction; although the mother had 
timely filed a notice of appeal, she acknowl- 
edged that she had a pending motion for a new 
trial, and she had failed to file an amended 
notice of appeal within 30 days from the date 
that motion was deemed denied under subdivi- 
sion (b)(1) of this rule. Chelstrom v. Chelstrom, 
2018 Ark. App. 208 (2018). 

Appellant filed his notice of appeal before the 
deemed denial of his postjudgment motion, and 
his failure to file an amended notice of appeal 
following the deemed denial was fatal to appel- 
late review of the issues raised in the postjudg- 
ment motion. Holloway v. Holloway, 2019 Ark. 
App. 375, 586 S.W.3d 173 (2019). 


—In General. 

Section 16-67-311 has been superseded by 
subsection (c) of this rule and its very similar 
provisions on when time begins to run on filing 
a notice of appeal after a motion for a new trial 
has been made or ruled on. Mullen v. Couch, 
288 Ark. 231, 703 S.W.2d 866 (1986). 

If the matter sought to be appealed is sepa- 
rate from that which has been appealed in a 
timely manner, it should be the subject of an 
original appeal, and it may not be made timely 
by its denomination as a cross appeal. Johnson 
v. Carpenter, 290 Ark. 255, 718 S.W.2d 434 
(1986). 

A lack of knowledge of the rules in itself does 
not constitute good cause for failure to file a 
timely notice of appeal. Garner v. State, 293 
Ark. 309, 737 S.W.2d 637 (1987). 

Where the notice of appeal failed to designate 
the judgment or order appealed from, the notice 
was deficient, but not fatal; it was the fact the 
notice was filed prematurely which rendered it 
a nullity. Jasper v. Johnny’s Pizza, 305 Ark. 
318, 807 S.W.2d 664 (1991). 

Where a motion for a new trial was filed 
asserting facts sufficient to raise an issue 
whether defendant’s counsel was ineffective, 
the time for filing a notice of appeal would not 
expire until 30 days after the disposition of the 
motion. Gidron v. State, 316 Ark. 352, 872 
S.W.2d 64 (1994). 

Appellant argued unsuccessfully that her no- 
tice of appeal was filed late through no fault of 
her own because her counsel had no way of 
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knowing that an order and judgment were 
entered on November 3 because he did not 
receive copies of the November 3 filings and 
because his copies of the November 10 order 
and judgment (a nunc pro tunc order of which 
notice had not been given), did not contain the 
notation “Replaces fax filed 11-3-05.” The argu- 
ment was rejected because by the exercise of 
reasonable diligence so as to keep up with the 
filings in the case, appellant and her counsel 
would have known about the order and judg- 
ment entered on November 3 and the notation 
on the November 10 order and judgment. Fran- 
cis v. Protective Life Ins. Co., 371 Ark. 285, 265 
S.W.3d 117 (2007). 

If an order was appealable under Ark. R. App. 
P. Civ. 2(a), it had to be appealed within the 
thirty days after entry of the order as pre- 
scribed by subsection (a) of this rule, and the 
determination of whether an order was appeal- 
able under Ark. R. App. P. Civ. 2 was always 
secondary to the determination of whether the 
appeal was timely under this rule, so a review- 
ing court would first look to this rule to deter- 
mine timeliness of a notice of appeal and then 
to Ark. R. App. P. Civ. 2 to determine if the order 
appealed from was an appealable order because 
(1) Ark. R. App. P. Civ. 2 governed which orders 
were appealable, while this rule governed when 
those orders had to be appealed, and (2) this 
rule used the word “shall,” which was usually 
interpreted as mandatory, while Ark. R. App. P. 
Civ. 2 used the word “may,” which was usually 
interpreted as discretionary, so, if an appeal 
“may” be taken under Ark. R. App. P. Civ. 2(a), 
it “shall” still be taken within thirty days from 
entry of that order under subsection (a) of this 
rule. Brown v. Wilson, 2011 Ark. 278, 383 
S.W.3d 357 (2011). 


—Second Notice. 

A first notice of appeal and first amended 
notice of appeal, filed by appellant on August 6 
and August 7, 1997, were not timely with 
regard to an appeal from a July 3, 1997, order; 
however, a second notice of appeal filed by 
appellant on August 29, 1997, was timely with 
regard to an appeal from an August 26, 1997 
order. Notwithstanding the fact that appellant 
had not filed a timely appeal from the July 38, 
1997 order, and the July 3, 1997 order was not 
an “intermediate order” under RAP-Civ 2(b), 
appellant’s timely appeal from the August 26, 
1997 order would necessarily involve a review 
of the trial court’s references to the July 3, 1997 
order in the August 26, 1997 order. Criswell v. 
Holliday, 330 Ark. 762, 957 S.W.2d 181 (1997). 


—Sufficient. 

Although defendant did not file a second 
notice of appeal when his new-trial motion was 
deemed denied or obtain a hearing on that 
motion, his notice of appeal filed before his 
new-trial motion was effective to appeal the 
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judgment. Smith v. State, 329 Ark. 238, 947 
S.W.2d 373 (1997). 


—Timely. 

The timely filing of a notice of appeal is 
essential to the Supreme Court’s jurisdiction. 
LaRue v. LaRue, 268 Ark. 86, 593 S.W.2d 185 
(1980). 

Notice of appeal was timely and would not be 
dismissed. First State Bank v. Shaver, 279 Ark. 
30, 648 S.W.2d 453 (1983). 

There is no grace period for filing an appeal 
which grants an allowance of time for items to 
be transported in the mail. Walker v. State, 283 
Ark. 339, 676 S.W.2d 460 (1984). 

Notice of appeal from order denying motion 
to set aside a previous order was timely filed 
where it was filed within 30 days of entry of the 
late order. Smart v. Biggs, 26 Ark. App. 141, 760 
S.W.2d 882 (1988). 

A notice of appeal from the denial of a pro se 
motion for a new trial, which was in fact a 
motion for Ark. R. Crim. P. 37.1 relief, was 
timely. Haynes v. State, 311 Ark. 651, 846 
S.W.2d 179 (1993). 

Where the filing deadline fell on Saturday, 
July 2, 1994, and was also followed by a legal 
holiday, Monday, July 4, 1994, the notice of 
appeal was timely filed on the following busi- 
ness day, Tuesday, July 5, 1994. Watanabe v. 
Webb, 320 Ark. 375, 896 S.W.2d 597 (1995). 

Cross-appeal which was filed December 27, 
1995, was timely filed with the clerk of the 
court that entered the judgment, even though 
December 23, 1995, was the tenth day after 
receipt of notice of appeal; under ARAP 9 (now 
see RAP-Civ 9), whenever the last day for 
taking action falls on a Saturday, Sunday, or 
legal holiday, the time for such action shall be 
extended to the next business day, and in the 
case at bar December 23 was a Saturday, De- 
cember 24 was a Sunday, and December 25 and 
26 were legal holidays; therefore, December 27 
was the next business day. Flemings v. Littles, 
324 Ark. 112, 918 S.W.2d 718 (1996). 

Document with date and time affixed by the 
Court Clerk’s facsimile machine, but not sepa- 
rately file-stamped by the Clerk, held timely, 
despite the literal interpretation of this rule 
and RAP-Civ 5 requiring otherwise. Bhatti v. 
McCabe, 326 Ark. 176, 928 S.W.2d 340 (1996). 

Appellant’s entry of notice of appeal from the 
denial of her motion to set aside a default 
judgment was tendered within the 30-day time 
constraint of subsection (a) of this rule and the 
tender of the record was also timely, and, there- 
fore, her motion for rule on the clerk would be 
granted. DePriest v. Carruth, 334 Ark. 378, 974 
S.W.2d 471 (1998). 

Where the appellee timely filed his motion for 
relief from a paternity judgment on December 
8, 1995, and the court took no action on the 
motion until January 30, 1996, when it set the 
motion for hearing on February 5, 1996, the 
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hearing was too late because the motion was 
already deemed denied by virtue of the court’s 
failure to act on it within 30 days. State Office 
of Child Support Enforcement v. Offutt, 61 Ark. 
App. 207, 966 S.W.2d 275 (1998). 

Because a holiday and 2 weekend days were 
excluded from computation under Ark. R. Civ. 
P. 6(a), a mother’s postjudgment motion was 
timely; because a circuit court did not rule on 
the motion within 30 days, it was deemed 
denied under subdivision (b)(1) of this rule; and 
because the mother’s notice of appeal was filed 
30 days from the deemed-denied date, her ap- 
peal was timely under subsection (a) of this rule 
and properly before the court. Whitmer v. Sul- 
livent, 373 Ark. 327, 284 S.W.3d 6 (2008). 

Contractor timely filed his notice of appeal 
within thirty days of the entry of the trial 
court’s final order in the case on September 6, 
2011, because a notice of appeal should be filed 
within thirty (830) days from the entry of the 
judgment, decree, or order appealed from, and 
not from the date when the property owner lost 
his right to refile his nonsuited counterclaims. 
Killian v. Gibson, 2012 Ark. App. 299, 423 
S.W.3d 98 (2012). 

First order entered was not final because it 
did not address certain claims, but an amended 
order did, and appellant filed a motion for a 
new trial on the same day the amended order 
was entered; the motion was deemed denied by 
operation of law a month later, and appellant 
filed his notice of appeal within 30 days there- 
after, and the notice was thus timely. Osborn v. 
Tennison, 2014 Ark. App. 175, 4384 S.W.3d 1 
(2014). 

Minor children’s appeal was timely filed from 
an order granting permanent custody of them 
to their paternal aunt and uncle in a depen- 
dency-neglect case; the 30-day period of this 
rule applied, rather than the 21-day period in 
Ark. Sup. Ct. & Ct. App. R. 6-9, because Ark. R. 
App. P. Civ. 2(d) applied to the order. Minor 
Children v. Ark! Dep’t of Human Servs., 2019 
Ark. 248, 582 S.W.3d 843 (2019). 


—Untimely. 

Where appellant made motion for new trial 
and, just before the 30-day period expired, the 
court orally denied it and the appellant neither 
obtained a written order and filed notice of 
appeal nor filed notice of appeal at once without 
waiting for entry of order, notice of appeal filed 
after the prescribed time period must be dis- 
missed. Coking Coal, Inc. v. Arkoma Coal Corp., 
278 Ark. 446, 646 S.W.2d 12 (1983). 

Motion for new trial deemed denied at expi- 
ration of 30 day period and subsequent notice of 
appeal held untimely. Reynolds v. Spotts, 286 
Ark. 335, 692 S.W.2d 748 (1985). But see Monk 
v. Farmers Ins. Co., 290 Ark. 38, 716 S.W.2d 201 
(1986); Gibson v. Crain, 19 Ark. App. 57, 716 
S.W.2d 782 (1986). 
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Attempted appeal was not a cross appeal 
where it raised issues entirely separate from 
those raised in the original controversy; there- 
fore, it was an original appeal that was un- 
timely. Johnson v. Carpenter, 290 Ark. 255, 718 
S.W.2d 434 (1986). 

Court had no jurisdiction to hear appeal filed 
before judge disposed of motion for new trial 
and before expiration of thirty-day period. Ed- 
dings v. Lippe, 304 Ark. 309, 802 S.W.2d 139 
(1991): 

Where appellant filed his notice of appeal 
prior to the entry of final judgment, his appeal 
must be dismissed; this overrules those cases in 
which held premature appeals to be filed on the 
date judgment was entered and overrules State 
v. Joshua, 307 Ark. 79, 818 S.W.2d 249, 1991 
Ark. LEXIS 476 (1991). 

Notice of appeal for denial of new trial, filed 
some 18 months after the order denying the 
motion was untimely. Giacona v. State, 39 Ark. 
App. 101, 839 S.W.2d 228 (1992). 

The filing of an appeal on the thirtieth day 
after the filing of a post-trial motion which was 
neither granted nor denied is untimely and 
ineffective. Kimble v. Gray, 40 Ark. App. 196, 
842 8.W.2d 473 (1992), aff'd, 313 Ark. 373, 853 
S.W.2d 890 (1993). 

Petitioner who filed her notice of appeal one 
day too early failed to file a timely appeal. 
Kimble v. Gray, 313 Ark. 373, 853 S.W.2d 890 
(1998). 

Where appellant failed to appeal from the 
original order of summary judgment within 30 
days as required by subsection (a) of this rule, 
her motion to modify the original order pursu- 
ant to Ark. R. Civ. P. 60(b), with the resulting 
amended order, did not salvage the appeal, 
since the modification was not entered within 
90 days from the time that the original order 
was filed with the clerk. Griggs v. Cook, 315 
Ark. 74, 864 S.W.2d 832 (1993). 

Where notice of appeal was filed before judg- 
ment was entered, the notice of appeal was of 
no effect. Campbell v. State, 317 Ark. 285, 877 
5.W.2d 912 (1994). 

Where judgment was entered on January 4, 
1994, the appellant filed a motion for a new 
trial on January 24, 1994, the notice of appeal 
was filed on February 22, 1994, and the order 
denying the appellant’s motion for a new trial 
was entered on April 18, 1994, the appellant 
failed to file a timely notice of appeal. Smith v. 
State, 49 Ark. App. 73, 896 S.W.2d 450 (1995). 

Where the circuit court entered a judgment 
on December 20, 1993, the appellant filed a 
motion for a new trial on December 22, 1993, no 
ruling was ever made on the new trial motion, 
and the appellant filed a notice of appeal on 
January 20, 1994, from the circuit court’s order 
of December 20, 1993, the notice of appeal was 
untimely. Snowden v. Benton, 49 Ark. App. 75, 
896 S.W.2d 451 (1995). 
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Where trial was held on October 3, 1995, and 
the appellant filed a motion for a new trial on 
October 12, 1995, but the decree was filed on 
November 2, 1995, the notice of appeal was due 
on December 4; although the chancellor denied 
the motion for new trial on November 14, 1995, 
the motion filed before the decree was untimely 
and ineffective, and thus the notice of appeal 
from the November 2 decree and the November 
14 denial, filed on December 11, was untimely. 
Breckenridge v. Ashley, 55 Ark. App. 242, 934 
S.W.2d 536 (1996). 

Where appellant failed to file her motion for 
rehearing within the ten-day period provided in 
Ark. R. Civ. P. 59(b), the motion failed to extend 
her time to file a notice of appeal under this 
rule. Benedict v. National Bank of Commerce, 
329 Ark. 590, 951 S.W.2d 562 (1997). 

The timeliness provisions of the rule did not 
apply to an appeal by the Department of Hu- 
man Services from an order in an action in 
which it was not a party. Arkansas Dep’t of 
Human Servs. v. R.P., 333 Ark. 516, 970 S.W.2d 
225 (1998). 

The appellant’s notice of appeal was untimely 
where it was filed prior to the day on which her 
motion for new trial was deemed denied. Bew- 
ley v. Pyramid Leasing Co., 335 Ark. 373, 980 
S.W.2d 556 (1998). 

The filing of a motion under Rule 60 does not 
extend the time for filing a notice of appeal. 
Shivey v. Shivey, 337 Ark. 262, 987 S.W.2d 719 
(1999). 

Subsection (c) of this rule required a party to 
file a notice of appeal within 30 days after her 
motion to vacate was deemed denied, rather 
than 30 days after the later date that the trial 
court actually denied her motion to vacate. 
McCoy v. Moore, 338 Ark. 740, 1 S.W.3d 11 
(1999). 

Defendant’s appeal of the trial court’s orders 
certifying the class, approving the class action 
notice, and granting partial summary judg- 
ment in favor of plaintiff was dismissed where 
defendant’s notice of appeal was outside the 
prescribed 30-day period. United States Bank, 
N.A. v. Milburn, 352 Ark. 144, 100 S.W.3d 674 
(2008). 

Trial court did not abuse its discretion in 
denying appellant’s motion to extend the time 
to file notice of appeal where appellant should 
have been aware that the order could be en- 
tered at any time after her own counsel in- 
formed the court that counsel had no comments 
on the precedent submitted by appellee; it re- 
mained the duty of the parties to make them- 
selves aware of the status of their cases. Arnold 
v. Camden News Publ. Co., 353 Ark. 522, 110 
S.W.3d 268 (2003), superseded by statute as 
stated in In re Ark. Rules of Civ. Procedure , In 
re Ark. Rules of Civ. Procedure, 2004 Ark. 
LEXIS 39 (Ark. Jan. 22, 2004). 

Appeal was dismissed because the trial court 
did not have the authority to set aside its 
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original summary judgment order issued sev- 
eral years after the hearing on the matter and 
issue a duplicate order over one year later so 
that appellants’ notice of appeal would be con- 
sidered timely. Barnett v. Monumental Gen. 
Ins. Co., 81 Ark. App. 23, 97 S.W.3d 901 (2003), 
superseded by statute as stated in In re Ark. 
Rules of Civ. Procedure , In re Ark. Rules of Civ. 
Procedure, 2004 Ark. LEXIS 39 (Ark. Jan. 22, 
2004). 

Appellate court was precluded from consider- 
ing buyer’s argument concerning the trial 
court’s denial of his motion to set aside where 
buyer did not timely file a motion to set aside; 
subdivision (b)(2) of this rule states that a party 
who sought to appeal from the grant or denial 
of the motion had 30 days to amend the previ- 
ously filed notice, and no amended notice of 
appeal was contained in the record. Gore v. 
Heartland Cmty. Bank, 356 Ark. 665, 158 
S.W.3d 123 (2004). 

In a partition action, because couples’ motion 
to set aside the sale was not filed within 10 days 
of the trial court’s December 6, 2002, order 
confirming the sale, but rather was filed 28 
days later, it was insufficient to extend the time 
to file their notice of appeal; the confirmation of 
the decree and report of sale was conclusive of 
any issue which might and should have been 
raised in opposition to the confirmation. In re 
Partition of Real Prop., 88 Ark. App. 303, 198 
S.W.3d 567 (2004). 

Because seller failed to file a timely motion 
for judgment notwithstanding the verdict and a 
new trial in purchaser’s fraud action against it, 
the time to file its notice of appeal was not 
extended under this rule, and failure to file a 
notice of appeal within 30 days of the August 3, 
2005, judgment required the appellate court to 
dismiss the appeal because it lacked jurisdic- 
tion to consider it. River Valley Motors, Inc. v. 
Ramey, 96 Ark. App. 180, 239 S.W.3d 555 
(2006). 

Appeal was dismissed as untimely because, 
even though appellant filed its notice of appeal 
within the time granted by the circuit court, 
under subdivision (b)(3) of this rule, the circuit 
court could only extend the time for fourteen 
days from the entry of the order extending the 
time; appellant filed its notice on the fifteenth 
day. River Valley Homes, Inc. v. Freeland-Kauf- 
fman & Fredeen, Inc., 2010 Ark. App. 682 
(2010). 

Employer’s attempt to lodge a record with 
clerk of the court was untimely under Ark. R. 
App. P. Civ. 5(b)(2) as it was more than 7 
months after date upon which a timely post- 
judgment motion was disposed. A subsequent 
order on attorney's fees was a collateral matter, 
which did not extend the time to file a notice of 
appeal under subdivision (b)(1) of this rule. 
Midwest Terminals of Toledo, Inc. v. Palm, 2011 
Ark. 81, 378 S.W.3d 761 (2011). 
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Former attorneys appeal from a probate 
court’s order striking the former attorney’s re- 
sponse to a motion for modification and declara- 
tory judgment and discovery requests was dis- 
missed with prejudice because (1) the order 
striking the response was the only issue raised 
on appeal, (2) the order striking the response 
was an appealable order, under Ark. R. App. P. 
Civ. 2(a)(4), (3) the order striking the response 
was not reviewable under § 28-1-116(d) as be- 
ing an appealable order entered prior to a final 
order of distribution, as no final order of distri- 
bution meeting the requirements of § 28-53- 
104 was entered, (4) even if the contested order 
were viewed as an order of a probate court, 
rather than an order striking a response, the 
appeal was still untimely, as the order was 
appealable at the interlocutory stage, under 
Ark. R. App. P. Civ. 2(a)(12) and § 28-1-116, 
and (5) the appeal was not timely filed under 
subsection (a) of this rule. Brown v. Wilson, 
2011 Ark. 278, 383 S.W.3d 357 (2011). 

Court did not reach appellants’ arguments 
regarding the grant of summary judgment; 
they failed to timely appeal from the order. 
Varnell v. City of Bald Knob, 2012 Ark. App. 655 
(2012). 

Because it was the inmate’s duty to file a 
timely notice of appeal under subdivision (a) of 
this rule, he did not establish good cause for his 
failure to do so, and the first notice of appeal 
was not considered filed when it was mailed in 
the prison mail room but on the date it was 
received by the clerk, his motion to proceed 
with the belated appeal was denied. McDaniel 
v. Hobbs, 2013 Ark. 107 (2013). 

Because the ex-husband did not file his notice 
of appeal within 30 days after the circuit court 
lost jurisdiction to act on the motion to recon- 
sider after it was deemed denied, under subdi- 
vision (b)(1) of this rule, the appellate court 
lacked jurisdiction, and his appeal had to be 
dismissed. Allen v. Allen, 2013 Ark. App. 292 
(2013). 

Plaintiffs appeal from the order dismissing 
his complaint was dismissed because he failed 
to file a notice of appeal within 30 days of the 
entry of the order as required by this rule. Dean 
Banks v. Riddle, 2013 Ark. App. 334 (2013). 

Appellate court lacked jurisdiction to con- 
sider the nursing home’s appeal of the denial of 
its motion seeking specific findings of fact and 
conclusions of law where the notice of appeal 
was not timely filed, and because the motion 
was properly characterized as an Ark. R. Civ. P. 
52(a) motion, it did not extend the time for 
filing the notice. Evangelical Lutheran Good 
Samaritan Soc’y v. Kolesar, 2013 Ark. App. 723 
(2013), vacated, 2014 Ark. 279 (2014). 

Because a father’s notice of appeal from a 
circuit court’s order denying his petition to 
modify visitation with his daughter was filed 
more than 30 days from the order appealed 
from, it was untimely. Because there was not a 
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timely notice of appeal filed with respect to the 
only order being challenged on appeal, the 
appellate court lacked jurisdiction, and the 
father’s appeal was subject to dismissal. Flow v. 
Turner, 2015 Ark. App. 413 (2015). 

Appellate court did not have jurisdiction to 
review an order of bail-bond forfeiture where 
the bond company did not file its notice of 
appeal within 30 days of the forfeiture order, 
the motion filed pursuant to § 16-84-207 to set 
aside the order did not toll the time to file a 
notice of appeal, and thus, the appeal was not 
timely. Beth’s Bail Bonds, Inc. v. State, 2015 
Ark. App. 660 (2015). 

Wife’s appeal was dismissed where the trial 
court had delayed the finality of its order for 60 
days to give her time to obtain clarification 
from Germany concerning a divorce decree and 
to file a timely posttrial motion within 10 days 
of the entry of judgment, she failed to file a 
notice of appeal within 30 days of the date her 
motion was deemed denied, and thus, the ap- 
pellate court lacked jurisdiction. O'Donoghue v. 
O’Donoghue, 2016 Ark. App. 29 (2016). 

A December 16, 2014, order in a family law 
case was in the nature of a nunc pro tunc order 
since it was correcting a December 9 order by 
changing the formatting of a single paragraph 
to add quotation marks and alter the line 
spacing. The content and substance of the al- 
tered paragraph remained identical. Thus, an 
appeal should have been taken within 30 days 
of the December 9 order. Massanelli v. Mas- 
sanelli, 2016 Ark. App. 90 (2016). 

Insurer’s notice of appeal from the Jan. 13 
final judgment was not timely filed where it 
was filed within 30 days of the subsequent Feb. 
23 order awarding attorney's fees, which was a 
collateral order; the Jan. 13 order was final for 
purposes of the 30-day time to appeal despite 
its reservation of the issue of attorney's fees. 
Farm Bureau Mut. Ins. Co. of Ark. v. VJM 
Enters., LLC, 2017 Ark. App. 28, 511 S.W.3d 
349 (2017). 

Apartment owner’s notice of appeal was not 
timely under subsection (a) of this rule where it 
filed the notice before entry of the final order 
and while the trial court still had the matter 
under advisement, and as a result, the notice 
was of no effect. Skyridge Estates, LLC v. Ellis, 
2018 Ark. App. 182 (2018). 

Court of Appeals lacked jurisdiction to con- 
sider defendant’s interlocutory appeal because 
his notice of appeal was untimely; the circuit 
court’s denial of defendant’s motion to dismiss 
was necessarily a denial of his res judicata 
arguments, and thus, the dismissal order was 
the one from which he should have filed his 
notice of appeal. Shaver v. State, 2018 Ark. App. 
242, 548 S.W.3d 222 (2018). 

Appellate court lacked jurisdiction to con- 
sider the appeal of an engineer and his com- 
pany (jointly, the engineer) because his notice of 
appeal was clearly untimely since the order 
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denying his first motion to compel mediation 
and arbitration had already been filed when he 
filed the second supplemental and substituted 
motion, the second supplemental and substi- 
tuted motion did not operate to extend the time 
for filing the notice of appeal, and the initial 
motion simply stated that the court should stay 
the cause of action and refer the matter to 
mediation and arbitration without referencing 
the Federal Arbitation Act (FAA) or indicating 
that the engineer was asserting entitlement to 
relief solely pursuant to the FAA. Lewis v. 
Goodwin, 2021 Ark. App. 194, 625 S.W.3d 710 
(2021). 


Post-Trial Motions. 

Where the final judgment was entered after 
the filing of and hearing on the post-trial mo- 
tions and incorporated the ruling of the trial 
court as to post-trial motions, the appellant 
would not be held to strict compliance with the 
30-day waiting period, where no formal order 
regarding post-trial motions was entered. First 
Pyramid Life Ins. Co. v. Stoltz, 308 Ark. 260, 
822 S.W.2d 380, 822 S.W.2d 389 (1992). 

Where judgment was entered on July 27, and 
the notice of appeal was filed on August 17, i.e., 
within 30 days of the July 27 decree, but a 
motion to vacate judgment was filed on August 
6 and deemed denied on September 5, then to 
effectively appeal the July 27 order, a new 
notice of appeal should have been filed during 
the time period of September 5 through October 
5. Scherz v. Mundaca Inv. Corp., 318 Ark. 595, 
886 S.W.2d 631 (1994). 

A post-trial motion permitted by subsection 
(b) of this rule may be timely amended, but that 
amendment will relate back to the date the 
original post-trial motion was filed and will not 
extend the time for filing the notice of appeal as 
provided in subsection (c) of this rule. Williams 
v. Hudson, 320 Ark. 635, 898 S.W.2d 465 (1995). 

Where appellee’s August 9 motion for judg- 
ment n.o.v. or a new trial was timely filed 
within 10 days of the August 5 judgment, but 
the trial court neither granted nor denied the 
motion within 30 days of its filing, so that the 
motion was deemed denied as of the 30th day, 
September 8, 1993, the trial court’s failure to 
act on appellee’s motion within 30 days of its 
filing resulted, by operation of law, in that 
court’s loss of jurisdiction to decide the motion; 
therefore, the September 23 order purporting 
to grant appellee’s motion for judgment n.0o.v. 
was void and of no effect. Farm Bureau Mut. 
Ins. C». v. Sudrick, 49 Ark. App. 84, 896 S.W.2d 
452 . 1995). 

Notice of appeal filed prior to the disposition 
of a post-trial motion had no effect, and where 
no new notice of appeal was filed within the 
prescribed time dated from the entry of the 
order dealing with the post-trial motion or from 
the expiration of thirty days allowed in the 
absence of a ruling, the appellant failed to file a 
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timely notice of appeal. K.M. v. State, 49 Ark. 
App. 100, 896 S.W.2d 906 (1995). 

Trial court erred in refusing to issue findings 
of fact and conclusions of law upon receipt of a 
timely request therefore following a bench trial; 
recognizing that its holding in Price v. Garrett, 
79 Ark. App. 84, 84 S.W.3d 63 (2002), contained 
language that was contradictory to its holding 
in the present case, the appellate court limited 
the holding in Price to the rule that a post- 
judgment motion for findings of fact and con- 
clusions of law made under Ark. R. Civ. P. 52(a) 
did not extend the time for filing a notice of 
appeal under this rule, and overruled Price to 
the extent that it conflicted with the present 
opinion. Apollo Coating RCS, Inc. v. Brookridge 
Funding Corp., 81 Ark. App. 396, 103 S.W.3d 
682 (2003), superseded by statute as stated in 
In re Ark. Rules of Civ. Procedure v. Dix, In re 
Ark. Rules of Civ. Procedure, 2004 Ark. LEXIS 
39 (Ark. Jan. 22, 2004), superseded by statute 
as stated in Ark. Dep’t of Human Servs. v. Dix, 
94 Ark. App. 139, 227 S.W.3d 456 (2006). 

Although appellant failed to timely file the 
notice of appeal after entry of judgment, pursu- 
ant to subsection (a) of this rule, this time was 
extended under subdivision (b)(1) of this rule 
because appellant’s timely posttrial motions 
had sought to vacate the judgment on the 
grounds of misconduct; the Court looked to the 
substance of these motions in making its deci- 
sion, and not the label attached thereto. David- 
son Props., LLC v. Summers, 368 Ark. 283, 244 
S.W.3d 674 (2006). 

While a father raised his arguments in his 
motion to reconsider the dismissal of his com- 
plaint against a mother for an accounting of the 
funds in two bank accounts that were in their 
child’s name, the arguments raised in that 
motion were not properly before an appellate 
court; the father did not file an amended notice 
of appeal after his motion for reconsideration 
was denied, as required by subdivision (b)(2) of 
this rule. Chavis v. Brackenbury, 375 Ark. 457, 
291 S.W.3d 570 (2009). 

Physician’s appeal of the denial of a motion to 
set aside a trial court’s dismissal of his injunc- 
tion suit against health-benefit plans was dis- 
missed as untimely because the motion fell 
within the deemed-denied provision of subdivi- 
sion (b)(1) of this rule, and his appeal was filed 
more than 30 days after the motion was 
deemed denied. The trial court’s order denying 
the motion lacked jurisdiction because it was 
entered outside the 30-day deemed-denied pe- 
riod. Davis v. Ark. Blue Cross & Blue Shield, 
2010 Ark. App. 348 (2009). 

Because a father did not amend his notice of 
appeal, which was filed before his postjudg- 
ment motion for relief was deemed denied, to 
include the denied postjudgment motion, the 
arguments raised in the postjudgment motion 
concerning the amount of child support and the 
effective date could not be addressed on appeal 
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under subsection (b) of this rule. Wilson v. 
Powers, 2012 Ark. App. 351, 415.S.W.3d 599 
(2012). 

Appeal of trial court’s granting of motion for 
JNOV or for a new trial was dismissed for lack 
of appellate jurisdiction. Under Ark. R. Civ. P. 
50 and 59, the March 23, 2015 motion was 
treated as filed the day after the circuit court 
entered judgment on the jury’s verdict, which 
did not occur until May 25, 2016, but there was 
no circuit court order granting the posttrial 
motion after the date judgment was entered; an 
order granting a new trial is a nullity when a 
valid judgment has not yet been entered. Under 
subdivision (b)(1) of this rule, the posttrial 
motion was deemed denied 30 days after its 
May 26, 2016 filing date. Neither party filed a 
notice of appeal or amended notice of appeal 
after the judgment was entered, and therefore 
the appeal was dismissed and the jury’s verdict 
was undisturbed. Worsham v. Day, 2017 Ark. 
192, 519 S.W.3d 699 (2017). 

Trial court was without jurisdiction to enter 
an amended order reducing the damages award 
in favor of property owners because a neigh- 
bor’s posttrial motion under Ark. R. Civ. P. 59 
and 60 had already been deemed denied under 
subdivision (b)(1) of this rule; the posttrial 
motion was deemed denied by the trial court’s 
inaction, and because the trial court lost juris- 
diction, the amended order was void. Harrelson 
v. King, 2018 Ark. App. 42, 538 S:W.3d 885 
(2018). 


Preservation for Review. 

Purchaser’s argument that the circuit court 
erred in not making adequate findings of fact 
was improper because the appellate court was 
unable to address the argument since the issue 
was not preserved for appeal; the purchaser 
filed a posttrial motion asking the circuit court 
to make findings on several specific questions, 
the circuit court did not take action on this 
motion within the 30-day allowed window, and 
the motion was deemed denied at the expira- 
tion of the 30-day period. The purchaser’s no- 
tice of appeal did not mention that an appeal 
was being sought from the deemed-denial of the 
motion for findings of fact and conclusions of 
law. Tadlock v. Moncus, 2013 Ark. App. 363, 428 
S.W.3d 526 (2013). 

Appellate court was precluded from address- 
ing any of an owner’s arguments pertaining to 
the trial court’s denial of his motion for new 
trial because he failed to make a timely objec- 
tion to an appraiser’s testimony and a proxim- 
ity study at the conclusion of the appraiser’s 
direct examination and never sought a continu- 
ance to examine the documents that were al- 
legedly unbeknownst to him. Wilson v. Ark. 
State Highway Comm’n, 2014 Ark. App. 130 
(2014). 

Store purchasers’ argument challenging the 
circuit court’s damages award was not pre- 
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served for appeal where their motion to amend 
had been deemed denied pursuant to Ark. R. 
Civ. P. 52(b)(1) after they filed a notice appeal- 
ing a summary judgment order, pursuant to 
subdivision (b)(2) of this rule, the notice of 
appeal was effective to appeal only the under- 
lying summary judgment order, the purchasers 
had not moved to amend the notice of appeal, 
and the purchasers had not raised the damages 
argument prior to entry of the summary judg- 
ment order. Sexton v. Sowell, 2016 Ark. App. 
574, 506 S.W.3d 889 (2016). 

Mortgagor’s due-process argument concern- 
ing lack of notice was preserved for appeal; the 
mortgagor had no opportunity, prior to the 
entry of the foreclosure decree, to raise the 
due-process argument as he did not receive 
notice of the foreclosure hearing. Jones v. Cen- 
tennial Bank, 2018 Ark. App. 337, 553 S.W.3d 
151 (2018). 

Mortgagor timely appealed from the foreclo- 
sure decree, which was entered against him 
following a hearing of which he had no notice, 
and he was not required to file a postdecree 
motion raising the due-process argument. 
Based on the narrow facts of the case, where 
the mortgagor received no notice of the foreclo- 
sure hearing, the fact that the mortgagor did 
file a pro se posttrial motion raising the due- 
process argument and failed to file a timely 
amended notice of appeal from the deemed 
denial of that motion was not fatal to his 
appeal. Jones v. Centennial Bank, 2018 Ark. 
App. 337, 553 S.W.3d 151 (2018). 


Purpose. 

The purpose of the 1988 amendments to this 
rule was to simplify appellate practice and 
eliminate confusion as to the time for filing the 
notice of appeal. Kelly v. Kelly, 310 Ark. 244, 
835 S.W.2d 869 (1992). 


Record on Appeal. 

Appellate court remanded a case to settle and 
supplement the record because the court could 
not determine whether it had jurisdiction to 
hear the appeal; in the absence of an order or 
judgment entered pursuant to the jury’s ver- 
dict, the court was unable to determine from 
the record whether a motion for JNOV was 
timely filed, which was critical to determining 
whether the notice of appeal was timely filed. 
Moreover, the jury verdict forms were not in the 
addendum or the record filed with the court. Air 
Masters Mech., Inc. v. Goodman Distrib., 2015 
Ark. App. 315 (2015). 


Relation to Ark. R. Civ. P. 60. 

Where a former husband sought clarification 
of a trial court’s decision to order him to cease 
his contemptuous conduct relating to violating 
a contractual provision in a divorce decree or a 
modification under Ark. R. Civ. P. 60(a) as a 
miscarriage of justice, he was not seeking to 
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circumvent the time constraints of this rule. 
Rownak v. Rownak, 103 Ark. App. 258, 288 
S.W.3d 672 (2008). 

Biological mother’s appeal was dismissed be- 
cause she filed a motion to vacate the adoption 
decree on November 4, 2016, under Ark. R. Civ. 
P. 60(a), which was within 10 days of the 
decree; she then filed a notice of appeal from 
the adoption decree on November 21, 2016; the 
Rule 60(a) motion was deemed denied within 
30 days of its filing under Ark. R. App. P. Civil 
4(b); and the mother failed to amend her notice 
of appeal after the deemed denial of the Rule 
60(a) motion, as required by Ark. R. App. P. 
Civil 4(b). Therefore, the appellate court was 
without jurisdiction to consider the arguments 
raised in the motion to vacate. Miller v. Moore, 
2017 Ark. App. 619, 535 S.W.3d 651 (2017). 

Biological father’s appeal of an adoption de- 
cree was not dismissed, because (1) as the 
father’s Ark. R. Civ. P. 60(a) motion to vacate 
was filed more than 10 days after entry of the 
decree, the “deemed-denied” prong of Ark. R. 
App. P. Civ. 4 did not apply, and Ark. R. Civ. P. 
60 had no such prong, and (2) it was unneces- 
sary to decide if a trial court would lack juris- 
diction now due to expiration of the 90-day 
period in Ark. R. Civ. P. 60(a), as the father 
argued the decree was void due to the father’s 
prior adjudication as the child’s father and lack 
of notice of or consent to the adoption. Miller v. 
Moore, 2017 Ark. App. 619, 535 S.W.3d 651 
(2017). 

School district’s notices of appeal were un- 
timely and did not preserve any issue for ap- 
peal as the school district did not file a notice of 
appeal within 30 days from the entry of the 
order of dismissal or within 30 days of the 
deemed-denied date of its Ark. R. Civ. P. 60(a) 
motion, and the school district did not avoid 
Ark. R. App. P. Civ. 4(b)’s deadlines by filing an 
amended Rule 60(a) motion more than 30 days 
after the deemed denial of the parent motion. 
Brinkley Sch. Dist. v. Terminix Int’l Co., 2019 
Ark. App. 445, 586 S.W.3d 694 (2019). 

Given the history of Ark. R. App. P. Civ. 4(b) 
and the cases that have addressed it, Ark. R. 
Civ. P. 60 and its 90-day time period do not 
avoid or suspend Rule 4(b)’s provisions, once 
the latter rule has been triggered by the filing 
of any motion to alter, amend, or vacate an 
order or judgment within 10 days of the order 
or judgment’s entry, as calculated by Ark. R. 
Civ. P. 6. Moreover, amending a motion to alter, 
amend, or vacate an order or judgment already 
on file does not avoid or suspend Rule 4(b)’s 
timing/deadline provisions. This is especially so 
when the filing of an amended postjudgment 
motion is an attempt to breathe life into a 
parent motion that has already been deemed 
denied by operation of law. Brinkley Sch. Dist. 
v. Terminix Int’l Co., 2019 Ark. App. 445, 586 
S.W.3d 694 (2019). 
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Ark. R. App. P. Civ. 4(b) governs over Ark. R. 
Civ. P. 60 once Rule 4(b) has been invoked by 
the filing of a postjudgment motion within 10 
days of the challenged judgment’s entry. 
Amending a Rule 60(a) motion that was ini- 
tially filed within the 10-day period and filing 
the amended motion outside the 10-day period 
does not permit an appeal past the date that 
would otherwise be untimely under Ark. R. 
App. P. Civ. 4(b)(1). Brinkley Sch. Dist. v. Ter- 
minix Int’] Co., 2019 Ark. App. 445, 586 S.W.3d 
694 (2019). 


Sentences. 

In criminal cases, an aggrieved party may 
seek relief to correct a sentence illegal on its 
face at any time, but must petition within 120 
days to seek relief from a sentence imposed in 
an illegal manner; the corollary to that rule is 
that the trial court is without jurisdiction to 
modify a sentence once it has been put into 
execution. Pannell v. State, 320 Ark. 250, 897 
S.W.2d 552 (1995). 


Workers’ Compensation Cases. 

The Rules of Appellate Procedure are broad 
and general in their scope while § 11-9-711 
may be characterized as a special statute gov- 
erning appeals only in workers’ compensation 
cases; in such cases, the special statute was 
intended to remain in force as an exception to 
the latter and more general enactment. Sunbelt 
Couriers v. McCartney, 31 Ark. App. 8, 786 
S.W.2d 121, affd, 303 Ark. 522, 798 S.W.2d 92 
(1990). 

The Arkansas Supreme Court did not intend 
that Ark. Code Ann. § 11-9-711(b) be super- 
seded by this Rule. Sunbelt Couriers v. McCa- 
rtney, 31 Ark. App. 8, 786 S.W.2d 121, affd, 303 
Ark. 522, 798 S.W.2d 92 (1990). 

The specific provision in the Workers’ Com- 
pensation Act, providing that a notice of appeal 
may be filed within 30 days of the “receipt” of 
the order or award of the commission, controls, 
rather than the provision in this rule that 
requires the notice of appeal to be filed within 
30 days from the “entry” of the judgment ap- 
pealed from. McCarty v. Board of Trustees, 45 
Ark, App. 102, 872 S.W.2d 74 (1994). 
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Rule 5. Record -- Time for filing. 


(a) When filed. The record on appeal shall be filed with the clerk of the 
Arkansas Supreme Court and docketed therein within 90 days from the filing 
of the first notice of appeal, unless the time is extended by order of the circuit 
court as hereinafter provided. When, however, an appeal is taken from an 
interlocutory order under Rule 2(a)(6) or (7), the record must be filed with the 
clerk of the Supreme Court within 30 days from the filing of the first notice of 
appeal. 

(b) Extension of time. 

(1) If any party has designated stenographically reported material for 
inclusion in the record on appeal, the circuit court, by order entered before 
expiration of the period prescribed by subdivision (a) of this rule or a prior 
extension order, may extend the time for filing the record only if it makes the 
following findings: 

(A) The appellant has filed a motion explaining the reasons for the 
requested extension and served the motion on all counsel of record; 

(B) The time to file the record on appeal has not yet expired; 

(C) All parties have had the opportunity to be heard on the motion, 
either at a hearing or by responding in writing; 

(D) The appellant, in compliance with Rule 6(b), has timely ordered the 
stenographically reported material from the court reporter and made any 
financial arrangements required for its preparation; and 

(E) An extension of time is necessary for the court reporter to include 
the stenographically reported material in the record on appeal or for the 
circuit clerk to compile the record. 

(2) In no event shall the time be extended more than seven (7) months 
from the date of the filing of the first notice of appeal. 

(3) If the appellant has obtained the maximum seven-month extension 
available from the circuit court, or demonstrates (by affidavit or otherwise) 
an inability to obtain entry of an order of extension, then before expiration 
of the period prescribed by subdivision (a) of this rule or a prior extension 
order, the appellant may file with the clerk of the Supreme Court a petition 
for writ of certiorari pursuant to Rule 3-5 of the Rules of the Supreme Court 
and Court of Appeals. 

(c) Partial record. Prior to the time the complete record on appeal is filed 
with the clerk of the Arkansas Supreme Court as provided in this rule, any 
party may docket the appeal to make a motion for dismissal or for any other 
intermediate order by filing a partial record with the clerk. At the request of 
the moving party, the clerk of the circuit court that entered the judgment, 
decree, or order from which the appeal is taken shall certify the portion of the 
record designated by that party as being a true and correct copy. It shall be the 
responsibility of the moving party to transmit the certified partial record to the 
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clerk of the Arkansas Supreme Court. Rule 5(b)(1)(A) through (E) required for 
granting extension of time for filing the record when the court reporter needs 


additional time to compile the record. 


HISTORY: Amended May 20, 1985; 
amended July 7, 1986, effective September 15, 
1986; adopted and; amended July 10, 1995, 
effective January 1, 1996; amended January 
27, 2000; amended June 7, 2001, effective July 
1, 2001; amended March 138, 2003; amended 
May 25, 2006; amended May 24, 2012, effective 
July 1, 2012; amended October 18, 2018, effec- 
tive January 1, 2019. 


Publisher’s Notes. 

The Arkansas Supreme Court in a per curiam 
order of June 28, 1982 held that when the 
record in a criminal appeal is not filed on time 
owing to the fault of counsel and counsel admits 
that the complete fault is his, the court would 
permit the brief to be filed, publish a per curiam 
giving the name of the lawyer and send a copy 
to the Committee on Professional Responsibil- 
ity to be kept in its files for the Committee’s 
information if a complaint of any kind should 
later be filed against that lawyer. 


Reporter’s Notes to Rule 5 (1995): 

This rule tracks former Appellate Rule 5 
without change. The Reporter’s Notes prepared 
in connection with former Appellate Rule 5 are 
set out below. 


Reporter’s Notes (as revised by the Court) 
to Rule 5: 

1. Rule 5 is a slightly revised version of 
superseded Ark. Stat. Ann. 27-2127.1 (Supp. 
1975) and superseded Rule 26A of the Arkansas 
Supreme Court Rules. Only minor wording 
changes are made and the substance of prior 
Arkansas law remains unchanged. Under Sec- 
tion (b), the order extending the time must 
actually be filed prior to the expiration of the 
time for filing the record, whereas under prior 
Arkansas law, the order of extension needed 
only to have been made within the time allowed 
and not necessarily filed. 

2. The 30-day limitation for the filing of the 
record in appeals from certain interlocutory 
orders is taken from superseded Ark. Stat. Ann. 
27-1202 (Repl. 1962). 


Addition to Reporter’s Notes, 1985 Amend- 
ment: 

The next to last sentence of Rule 5(b) is 
amended to eliminate confusion that had ex- 
isted regarding the interplay between Rule 4, 
which governs the filing of the notice of appeal, 
and Rule 5, which governs the time for filing 
the record with the clerk of the Supreme Court. 
As amended, Rule 5(b) provides that the time 
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for filing the record may not be extended more 
than seven months from either (a) the date of 
entry of judgment or order, or (2) the date on 
which a timely postjudgment motion under 
Rule 4(b) has been deemed disposed of under 
Rule 4(c), whichever is later. See Pentron Corp. 
v. Delta Steel & Constr. Co., 286 Ark. 91, 689 
S.W.2d 539 (1985). 


Addition to Reporter’s Notes, 1986 Amend- 
ment: 

The new language is designed to address a 
problem stemming from the relationship be- 
tween Appellate Rules 4 and 5. Under prior 
practice and under certain circumstances, Rule 
5 required that the record on appeal be filed 
before Rule 4(c) required the filing of a notice of 
appeal in the trial court. See Yent v. State, 650 
S.W.2d 577, 279 Ark. 268 (1983) (concurring 
opinion). While the most recent amendment to 
Rule 5(b) was aimed at this anomaly, difficul- 
ties persist when the postjudgment motion is 
(1) limited to a single issue, although other 
errors are to be presented on appeal, and (2) the 
trial court properly takes under advisement 
such a motion. In such a situation, counsel for 
the appellant must lodge the record on appeal 
within seven months from the date of the 
original judgment in order to preserve an error 
not raised in the motion for new trial, even 
though the time for filing the notice of appeal 
would not begin to run until disposition of the 
motion, which under Rule 4(c) could occur more 
than seven months after entry of judgment. 
Under the amended rule, however, an appeal 
from the order disposing of the motion raises 
not only the issue presented by the motion, but 
also other issues properly preserved at trial. 
The time for filing the record on appeal would 
run from disposition of the motion. 


Addition to Reporter’s Notes, 2000 Amend- 
ment: 

New subdivision (c) requires the filing of a 
partial record in the appellate court in connec- 
tion with a motion to dismiss or for any other 
intermediate relief. It reflects prior case law 
and thus does not work any change in appellate 
practice. See, e.g., Mitchell v. City of Mountain 
View, 304 Ark. 585, 803 S.W.2d 556 (1991); In re 
Estate of Wilkinson, 311 Ark. 311, 843 S.W.2d 
316 (1992); Green v. Williford, 331 Ark. 533, 961 
S.W.2d 766 (1998). The new provision is based 
on Rule 4(c) of the Arkansas Rules of Appellate 
Procedure—Criminal but departs from that 
rule by placing on the moving party the burden 
of transmitting the certified partial record to 
the appellate court. This requirement is consis- 
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tent with Rule 7(b) of the Arkansas Rules of 
Appellate Procedure—Civil. 


Addition to Reporter’s Notes, 2001 Amend- 
ment: 

The term “trial court” in subdivisions (a), (b), 
and (c) has been replaced with “circuit court.” 
Constitutional Amendment 80 established the 
circuit courts as the “trial courts of original 
jurisdiction” in the state and abolished the 
separate chancery and probate courts. Subdivi- 
sion (c) has been further revised by specifying 
that certification of the partial record shall be 
made by the clerk of “the circuit court that 
entered the judgment, decree, or order from 
which the appeal is taken.” In most cases, the 
circuit clerk serves as clerk of the circuit court. 
However, in some counties the county clerk 
handles probate matters. This division of labor 
is discussed in the 2001 Reporter’s Note accom- 
panying Rule 3 of the Rules of Civil Procedure. 


Addition to Reporter’s Notes, 2003 Amend- 
ment: 

Subdivision (b) has been divided into three 
paragraphs and revised to clarify the steps 
necessary to obtain an extension of time for 
filing the record on appeal. The first and second 
paragraphs do not change the circumstances 
under which such an extension is permissible, 
but the first paragraph specifies the findings 
that the circuit court must make. See Murphy 
v. Dumas, 348 Ark. 608, 36 S.W.3d 351 (2001). 
Under the third paragraph, which is new, an 
appellant may file a petition for writ of certio- 
rari in the Supreme Court if he or she cannot 
obtain an extension order prior to the appli- 
cable deadline. 

Deleted from subdivision (b) is a provision 
that an appeal from an order disposing of a 
postjudgment motion “brings up for review the 
judgment, decree and any intermediate order 
involving the merits and necessarily affecting 
the judgment, as well as the order appealed 
from.” This language now appears in Rules 
2(b) and 3(a). 


Addition to Reporter’s Notes, 2006 Amend- 
ment: 

Rule 5(b)(3) has been revised to embody the 
holding of Coggins v. Coggins, 353 Ark. 431, 108 
S.W.3d 588 (2003) (per curiam). Before the 
supreme court will accept a partial record and 
entertain a petition for a writ of certiorari to 
complete the record, the appellant must ex- 
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haust all extensions available from the circuit 
court or show that no extension could be ob- 
tained. In the latter situation, the appellant 
must demonstrate that, notwithstanding a 
good faith effort to get the record prepared on 
time and secure all available extensions of the 
record due date from the circuit court, the 
appellant was unable to get an extension order 
entered. The appellant should make this show- 
ing with references to the partial record filed 
with the supreme court and, if necessary, an 
affidavit describing the circumstances. 


Addition to Reporter’s Notes, 2012 Amend- 
ment: 

Arkansas Rule of Appellate Procedure—Civil 
5(b)(1)(E) is revised to give the circuit court 
authority to extend the time for filing the 
record on appeal when necessary for the circuit 
clerk to compile the record. The rule previously 
gave that authority to the circuit court only 
when necessary for the court reporter to in- 
clude the stenographically reported material in 
the record on appeal. However, in its per 
curiam opinion of Bowman v. Centennial Bank, 
2011 Ark. 34, the Arkansas Supreme Court 
noted that the rule failed to address the situa- 
tion when the circuit clerk needs additional 
time to compile the record. To extend the time 
for filing the record on appeal because the 
circuit clerk needs additional time, the circuit 
court must make the same prerequisite find- 
ings under Rule 5(b)(1)(A) through (E) required 
for granting extension of time for filing the 
record when the court reporter needs addi- 
tional time to compile the record. 


Addition to Reporter’s Notes, 2019 Amend- 
ment: 

The rule was amended to measure both the 
time to file the record and an extension to file 
the record from the date of the first notice of 
appeal. Paragraph (a) was amended to provide 
that the record for interlocutory appeals of 
orders under Rule 2(a)(6) or (7), is to be filed 
within 30 days of the filing of the first notice of 
appeal rather than the date of entry of the 
order being appealed. Paragraph (b)(2) was 
amended to change the beginning point for 
measuring extensions from the date of the 
judgment or order being appealed to the date of 
the filing of the first notice of appeal. 


RESEARCH REFERENCES 
U. Ark. Little Rock L.J. Survey — Civil 
Procedure, 10 U. Ark. Little Rock L.J. 105. 


CASE NOTES 


Applicability. 
Subdivision (b)(1) of this rule applies to both 
civil and criminal cases for the determination of 
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the timeliness of a record on appeal. Charles R. 
Griffith Farms, Inc. v. Grauman, 373 Ark. 410, 
284 S.W.3d 68 (2008). 
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Authority of Court. 

The chancery court lacked authority to enter 
an order extending the time to file the record on 
appeal more than seven months from the date 
of entry of the decree. Kissinger v. Turner, 49 
Ark. App. 1, 894 S.W.2d 614 (1995). 


Dismissal. 

If a would-be appellant, after filing notice of 
appeal, permits the appeal to become stale, it 
can avoid incurring further costs by seeking a 
dismissal in the trial court pursuant to ARAP 
3(b). Mitchell v. City of Mt. View, 304 Ark. 585, 
803 S.W.2d 556 (1991). 

In the absence of unavoidable casualty, an 
appeal should be dismissed when the record is 
filed outside the statutory period. Coggins v. 
Benton, 45 Ark. App. 189, 873 S.W.2d 820 
(1994). 


Entry of Order. 

Order extending the time for filing, granted 
on the 90th day, but not “entered” as required 
by subsection (b) of this rule, was not timely. 
Willis v. State, 323 Ark. 41, 912 S.W.2d 430 
(1996). 

Trial court’s grant of an extension of time to 
an inmate was remanded to the circuit court 
because the circuit court judge did not comply 
with subdivision (b)(1)(C) of this rule in that it 
did not find that all parties had had an oppor- 
tunity to be heard on the motion. White v. 
State, 366 Ark. 295, 234 S.W.3d 882 (2006). 

Where the circuit court’s order extending the 
time to file the record did not include a state- 
ment that all parties had the opportunity to be 
heard on the motion, either at a hearing or by 
writing, the matter was remanded to the circuit 
court for compliance with the rule. Munn v. 
State, 368 Ark. 34, 242 S.W.3d 614 (2006). 

Where appellant filed a motion for rule on 
clerk to file the record and have his appeal 
docketed, the court remanded his case to the 
trial court for compliance with subdivision 
(b)(1) of this rule because while the trial court 
entered an order extending appellant's dead- 
line to file the record, the order made no refer- 
ence to any findings of the trial court as re- 
quired by subdivision (b)(1) of this rule. Looney 
v. Bank of W. Memphis, 368 Ark. 639, 249 
S.W.3d 126 (2007). 

Upon defendant’s motion for rule on clerk, a 
matter was remanded to a circuit judge for 
compliance with subdivision (b)(1) of this rule 
because the order of extension of time for filing 
a transcript made no reference to the findings 
of the circuit court as required by subdivision 
(b)(1), and the Supreme Court of Arkansas 
expected strict compliance with the require- 
ments of subsection (b) of this rule. Griddine v. 
State, 372 Ark. 513, 277 S.W.3d 567 (2008). 


Extension of Time. 
Where the petitioner’s notice of appeal did 
not contain a statement that the transcript had 
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been ordered as required by ARAP 3(e), and 
more than two months later the petitioner 
obtained an extension of time to docket the 
appeal, the extension of time for filing the 
record was in violation of subsection (b) of this 
rule, because the court did not make a finding 
that the reporter’s transcript had been ordered. 
Alexander v. Beaumont, 275 Ark. 357, 629 
S.W.2d 300 (1982). 

The limitation in subsection (b) of this rule, 
that the trial court cannot extend the time for 
filing the record to a date more than seven 
months after the entry of the judgment, was not 
superseded or extended by ARAP 4(b) which 
provides for extension of time in connection 
with post-judgment motions, such as a motion 
for a new trial. The extension in ARAP 4(b) is 
only for the filing of the notice of appeal, not for 
lodging the record in the appellate court. Yent v. 
State, 279 Ark. 268, 650 S.W.2d 577 (1983). But 
see Pentron Corp. v. Delta Steel & Constr. Co., 
286 Ark. 91, 689 S.W.2d 539 (1985). 

Where appellants had not timely requested a 
reporter’s transcript, even though their motion 
stated that it had been requested, the court did 
not abuse its discretion in denying their motion 
for an extension of time to file an appeal. 
Hammock v. Grayson, 284 Ark. 367, 681 S.W.2d 
352 (1984). 

Where record on appeal consisted only of 
pleadings and orders and contained no steno- 
graphically reported portions, the trial court 
was without authority to extend the time to file 
the record pursuant to subsection (b) of this 
rule. Jordan v. White River Medical Ctr., 301 
Ark. 292, 783 S.W.2d 836 (1990). 

Where the trial court signed an order extend- 
ing the time to file a transcript within the 
90-day period, but it was not entered within 
that period by filing the order with the clerk of 
court in which the case was tried, the appel- 
lant’s tender of the transcript was properly 
denied by the clerk. Voyles v. Voyles, 311 Ark. 
186, 842 S.W.2d 21 (1992). 

Where appellant obtained an extension from 
the chancery court to file her record, but the 
extension date was to nearly eight months after 
the parties’ divorce decree had been entered, 
and where no post-judgment motions were 
filed, then, even though the supreme court 
clerk’s office improperly failed to reject her 
untimely tendered record, the appellant's fail- 
ure to lodge a timely record was jurisdictional, 
and the appeal dismissed. Morris v. Stroud, 317 
Ark. 628, 883 S.W.2d 1 (1994). 

The trial court improperly extended the time 
for filing the record to a time which was outside 
the statutory period, where the court had no 
authority to take that action; when an appel- 
lant seeks an extension of time beyond the 
statutory period to file the record, the remedy is 
to file a partial record in the supreme court and 
to seek an extension for a compelling reason, 
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such as unavoidable casualty. Coggins v. Ben- 
ton, 45 Ark. App. 189, 873 S.W.2d 820 (1994). 

The trial court’s grant of a seven months’ 
extension to file an appeal without a hearing 
and without proof that the transcript had been 
ordered was in violation of this rule. Jacobs v. 
State, 321 Ark. 561, 906 S.W.2d 670 (1995). 

Although RAP-Civ 4(b) and subsection (b) of 
this rule provide for extensions in both filing 
the notice of appeal and filing the record that is 
designated therein, their applicability is lim- 
ited by the type of post-judgment motions that 
are filed. Pennington v. Harvest Foods, Inc., 
322 Ark. 820, 913 S.W.2d 758 (1995). 

Order which did not arise out of a motion for 
judgment notwithstanding the verdict under 
Ark. R. Civ. P. 50(b), out of a motion to amend 
the court’s findings of fact or to make additional 
findings under Ark. R. Civ. P. 52(b), or out of a 
motion for a new trial under Ark. R. Civ. P. 
59(b), was not an order disposing of a postjudg- 
ment motion under ARAP 4 and did not bring 
up for review an earlier order; therefore, the 
filing of the record on appeal was outside the 
seven-month maximum period allowed for that 
purpose by subsection (b) of this rule with 
respect to the earlier order. Smith v. Smith, 51 
Ark. App. 20, 907 S.W.2d 755 (1995). 

Where former attorney neither gave notice of 
appeal nor filed the record and, further, after 
Supreme Court denied the rule on the clerk and 
directed counsel to file a motion for a belated 
appeal, counsel waited another five months to 
file this motion for belated appeal, court would 
grant petitioner’s motion for belated appeal. 
Mayfield v. State, 323 Ark. 801, 918 S.W.2d 125 
(1996). 

Pursuant to subsection (b) of this rule, in 
cases where there has been designated for 
inclusion any evidence or proceeding at the 
trial or hearing which was stenographically 
reported, the trial court, upon finding that a 
reporter’s transcript of such evidence or pro- 
ceeding has been ordered by appellant(s), and 
upon a further finding that an extension is 
necessary, may extend the time for filing the 
record on appeal, but the order of extension 
must be entered before the expiration of the 
period for filing as originally prescribed or 
extended by a previous order. Dugal Logging, 
Inc. v. Arkansas Pulpwood Co., 336 Ark. 55, 984 
S.W.2d 410 (1999). 

Where appellants obtained an order extend- 
ing the time to file the record on appeal within 
90 days of the date of their notice of appeal, 
they obtained a timely extension of the time 
within which to file the record. Jones v. Abra- 
ham, 67 Ark. App. 304, 999 S.W.2d 698 (1999), 
affd, 341 Ark. 66, 15 S.W.3d 310 (2000), over- 
ruled in part, Lamontagne v. Ark. Dep’t of 
Human Servs., 2010 Ark. 190, 366 S.W.3d 351 
(2010). 

Appellants were procedurally precluded from 
pursuing their appeal where an extension of 
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time for them to file the record on appeal was 
not entered until after the expiration of the 
original filing period and the appellants them- 
selves never requested the extension. Osburn v. 
Arkansas Dep’t of Human Servs., 341 Ark. 218, 
15 S.W.3d 673 (2000). 

Where the defendant’s attorney admitted 
that the record was tendered late due to a 
mistake on his part, the defendant established 
good cause on a motion for extension of time to 
file the record. Pemberton v. State, 341 Ark. 
743, 19 S.W.3d 36 (2000). 

Because there was nothing stenographically 
reported that was to be included in the record 
filed with the clerk’s office, the trial court 
should not have granted an extension of time 
and, because the extension was improper, the 
record was lodged outside the ninety days al- 
lowed by the rule. Seay v. Wildlife Farms, Inc., 
342 Ark. 503, 29 S.W.3d 711 (2000). 

An extension of time to file a record of appeal 
was void where it was entered without a re- 
quest by the appellants or a hearing; however, 
the court properly refused to dismiss the appeal 
where the appellants relied on the extension of 
time and there was nothing to suggest that 
they relied on the extension order in bad faith. 
Murphy v. Dumas, 343 Ark. 608, 36 S.W.3d 351 
(2001). 

The Arkansas Supreme Court declined to 
issue a writ of certiorari to complete the record 
on appeal: pursuant to subsection (b) of this 
rule, the first recourse for an ex-spouse who 
appealed a divorce order was to seek from the 
trial court a second extension of the time to file 
the record, but the ex-spouse failed to show that 
he could not obtain, or had even sought, from 
the trial court a second extension of the dead- 
line, and although the reason given for the 
failure to timely file a complete record was that 
the court reporter had not completed the tran- 
script, pleadings and other documents also 
were omitted from the partial record filed with 
the petition. Coggins v. Coggins, 353 Ark. 431, 
108 S.W.3d 588 (20083). 

When defendant’s attorney learned that a pro 
se notice of appeal had been filed, the attorney 
should have sought an extension of time from 
the circuit court to file the record, rather than 
filing a petition for a writ of certiorari to com- 
plete the record. Moore v. State, 360 Ark. 261, 
200 S.W.3d 891 (2005). 

Petitioner was not entitled to a writ of certio- 
rari to complete the record in his appeal from a 
criminal conviction because he had not com- 
plied with the provisions of subsection (b) of 
this rule; petitioner made no showing that he 
was unable to obtain entry of an order from the 
trial court further extending the time to file the 
record. Camp v. State, 361 Ark. 88, 204 S.W.3d 
518 (2005). 

Where petitioner brought a petition for re- 
hearing after the appellate court denied his 
petition to complete the record, the case was 
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remanded for the circuit court to make addi- 
tional findings to show whether petitioner met 
the requirements of subsection (b) of this rule 
for obtaining an extension of time to file the 
record. Camp v. State, 362 Ark. 100, 207 S.W.3d 
454 (2005). 

Although criminal defendant’s counsel failed 
to follow subdivision (b)(2) of this rule, a final 
30-day extension was appropriate so that the 
court reporter could complete the record; how- 
ever, the matter was referred to the State 
Board of Court Reporter Examiners because, in 
the past 14 months, at least five other petitions 
for writs of certiorari had been granted, extend- 
ing the due dates for filing the complete record 
from 70 days to more than 120 days past the 
seven-month period because defendant’s attor- 
ney was unable to meet the deadlines. Petras v. 
State, 363 Ark. 373, 214 S.W.3d 264 (2005). 

Writ of certiorari was granted to petitioner in 
a kidnapping and attempted rape case pursu- 
ant to Ark. Sup. Ct. & Ct. App. R. 3-5 allowing 
petitioner an additional 30 days to complete the 
record because, after the deadline for prepara- 
tion of the record had been extended by 120 
days, the record was still not completed; subdi- 
vision (b)(3) of this rule allowed the petitioner 
to seek certiorari for purposes of extending the 
time. Mitchem v. State, 363 Ark. 451, 214 
S.W.3d 855 (2005). 

Where the two orders of extension in the 
instant case made no reference to the findings 
of the circuit court, as required under subdivi- 
sion (b)(1)(C) of this rule, the Arkansas Su- 
preme Court remanded the motion for rule on 
clerk for compliance with the rule; further, the 
Court made it very clear that it expected strict 
compliance. Hairgrove v. Oden, 365 Ark. 58, 
223 S.W.3d 827 (2006). 

Grant of individual’s motion on the clerk for 
an extension of time was reversed and re- 
manded as the circuit court judge failed to 
indicate whether all parties had had the oppor- 
tunity to be heard on the motion, as required by 
subdivision (b)(1)(C) of this rule. Rackley v. 
State, 366 Ark. 232, 234 S.W.3d 314 (2006). 

Where the circuit judge extended the dead- 
line to seven months from the date of judgment 
and commitment but there was nothing in the 
order to indicate that all parties had an oppor- 
tunity to be heard on the motion, either at a 
hearing or by responding in writing, the case 
was remanded for compliance with this rule. 
McCrackin v. State, 367 Ark. 366, 240 S.W.3d 
97 (2006). 

Appellate court remanded inmate’s rule on 
the clerk back to the trial court judge as the 
judge did not comply with subdivision (b)(1)(C) 
of this rule; the judge did not indicate that all 
parties had had the opportunity to be heard on 
inmate’s motion to extend the time for the 
inmate to file the record. Lalota v. State, 367 
Ark. 418, 240 S.W.3d 574 (2006). 
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Where the clerk refused to docket the appeal 
and accept the record based on a failure to 
comply with subdivision (b)(1) of this rule, the 
Court would not grant defendant’s motion for 
rule on clerk; the orders extending the time for 
filing the record failed to state that a hearing 
was held or that the state agreed to entry of the 
order. Russell v. State, 368 Ark. 439, 246 S.W.3d 
856 (2007). 

Appellant’s motion for rule on clerk was de- 
nied; pursuant to subdivision (b)(1) of this rule, 
there was no order extending the time in which 
to file the record, and the record was filed on 
January 19, 2007, past the December 27, 2006, 
deadline. Mobley v. Dooley, 368 Ark. 678, 249 
S.W.3d 808 (2007). 

Record on appeal was lodged because, while 
the order extending time to file the record did 
not comply with subdivision (b)(1)(C) of this 
rule, the state’s attorney stated in open court 
that the state had no objection to the motion for 
extension of time. Sanders v. State, 369 Ark. 
423, 255 S.W.3d 444 (2007). 

Action by the Arkansas Office of Child Sup- 
port Enforcement against a father was re- 
manded for compliance with subsection (b) of 
this rule where the trial court’s orders of exten- 
sion made no reference to each of the findings of 
the trial court, which was required by the rule. 
Office of Child Support Enforcement v. Brown, 
370 Ark. 280, 258 S.W.3d 725 (2007). 

Appellate courts expect strict compliance 
with the requirements of subsection (b) of this 
rule and do not view the granting of an exten- 
sion as a mere formality. Office of Child Support 
Enforcement v. Brown, 370 Ark. 280, 258 
S.W.3d 725 (2007). 

Arkansas Supreme Court denied appellant’s 
petition for a writ of certiorari to acknowledge 
the circuit court’s continuing jurisdiction to 
grant a second extension of time to file the 
record of appeal because the circuit court did 
not have jurisdiction to extend the time for 
filing the record beyond seven months from the 
order appealed from under subdivision (b)(2) of 
this rule, but the Supreme Court granted the 
petition to file the record within 30 days be- 
cause pursuant to subdivision (b)(3) of this rule, 
the Supreme Court could extend the time for 
filing the record beyond the seven-month pe- 
riod, if the petition to do so was filed within the 
seven months, and the amended petition for a 
writ of certiorari was filed in the court at the 
end of the seven-month period. Bulsara v. Wat- 
kins, 370 Ark. 461, 261 S.W.3d 461 (2007). 

Motion for rule on clerk was denied because a 
supreme court clerk was correct in refusing to 
docket an appeal because, while a timely notice 
of appeal was filed, (1) a motion for extension 
was not filed with a circuit clerk before the 
expiration of the ninety-day deadline for filing 
the record, under subsection (a) of this rule; (2) 
because the motion for extension was untimely, 
a proper order extending the time could not 
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have been properly filed, under subsection (b) of 
this rule; and (3) it was the duty of appellants’ 
attorney to monitor the filing prior to the dead- 
line, and the attorney failed to do so. McCoy v. 
Carter Jones Timber Co., 370 Ark. 470, 261 
S.W.3d 467 (2007). 

Defendant appealed his conviction for two 
counts of rape. When the record was tendered 
to the state supreme court, the clerk correctly 
declined to lodge it because the lower court’s 
order extending the time to file the record did 
not comply with this rule. Sparacio v. State, 372 
Ark. 114, 270 S.W.3d 840 (2008). 

Because an order for extension of time to file 
the record on appeal made no reference to the 
findings of the circuit court as required by 
subdivision (b)(1) of this rule, a remand was 
required for compliance with the rule. Horvath 
v. State, 372 Ark. 179, 271 S.W.3d 524 (2008). 

Circuit court lacked jurisdiction to grant an 
extension to file a record on appeal under 
subsection (a) of this rule because more than 
seven months had passed from the date of the 
filing of the notice of appeal and the order 
granting the extension did not resolve the ques- 
tion of whether all parties had an opportunity 
to be heard on the prior order. The petition for 
writ of certiorari was granted to order the 
record be filed; however, it was apparent that 
counsel was at fault for the failure to timely file 
the record, and therefore, as to counsel, the 
supreme court treated the petition for writ of 
certiorari as a motion for rule on clerk and 
forwarded a copy of the court’s opinion to the 
Committee on Professional Conduct. Rivers v. 
State, 372 Ark. 183, 271 S.W.3d 520 (2008). 

Where appellant filed a motion for rule on 
clerk, it was necessary to remand the matter to 
the trial judge for compliance with subdivision 
(b)(1) of this rule because the order of extension 
made no reference to the findings of the trial 
court, as required by subdivision (b)(1) of this 
rule. Byrer v. Colvard, 372 Ark. 460, 277 S.W.3d 
209 (2008). 

Order of extension of time entered by a cir- 
cuit court was void because the requirements of 
this rule were not met because the request for 
extension was not properly brought by appel- 
lants. Spurlock v. Riddell, 373 Ark. 38, 280 
S.W.3d 18 (2008). 

Circuit court granted an extension of time 
pursuant to subsection (a) of this rule; however, 
the trial court erred because strict compliance 
with subdivision (b)(1) of this rule was neces- 
sary. Simpson Hous. Solutions, LLC v. Hernan- 
dez, 373 Ark. 196, 282 S.W.3d 806 (2008). 

Where appellants did not comply with subdi- 
vision (b)(1) of this rule by failing to file a 
motion requesting an extension of time for 
filing the record on appeal, they failed to meet 
their burden of demonstrating that there was 
some error of fact or law that would merit 
reconsideration of the denial of their motion for 
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rule on clerk. Spurlock v. Riddell, 373 Ark. 199, 
282 S.W.3d 811 (2008). 

Court clerk should have filed a movant’s 
notice of appeal on the day the notice of appeal 
was filed from the denial of his motion for 
postconviction relief, whether or not the mo- 
vant was allowed to proceed in forma pauperis. 
The motion to file a belated appeal was granted 
because, but for this clerical error, the notice of 
appeal was timely filed. White v. State, 373 Ark. 
415, 284 S.W.3d 64 (2008). 

Dismissal of the hunter’s appeal after the 
Arkansas Game and Fish Commission and its 
director canceled hunting season after it had 
already been approved was appropriate be- 
cause the notice of appeal did not substantially 
comply with Ark. R. App. P. Civ. 3(e). There 
could be no compliance with R. 3(e) when the 
notice of appeal declared that the necessary 
financial arrangements had been made when, 
in reality, they had not been, Ark. R. App. P. Civ. 
6(b); the hunter’s counsel failed to make the 
necessary financial arrangements with the 
court reporter as represented in his notice of 
appeal until more than two months later after 
he had filed a motion for extension of time 
under subdivision (b)(1)(D) of this rule. Clark v. 
Ark. Game & Fish Comm’n, 2011 Ark. 279, 383 
S.W.3d 362 (2011). 

Circuit court erred in granting a city’s motion 
for extension of time to file the record in its 
appeal of condemnation action because the city 
failed to strictly comply with this rule where it 
failed to make the financial arrangements nec- 
essary for the court reporter to prepare the 
stenographically recorded material until the 
very last day that an extension could be 
granted. It would make little sense to hold that 
an extension was necessary for the court re- 
porter to include the stenographically reported 
material in the record when the city was at 
fault in creating the necessity by failing to pay 
the court reporter the required deposit. City of 
Little Rock v. Hermitage Dev. Corp., 2015 Ark. 
453, 476 S.W.3d 788 (2015). 


Failure to Timely File Record. 

Where counsel did not comply with the 
proper procedure for filing the record in his 
client’s appeal, in that he tendered the record 
two days after the filing deadline, his actions 
constitute ineffective assistance of counsel. 
Worthington v. State, 301 Ark. 354, 786 S.W.2d 
117 (1990). 

Where appellants had not filed the record 
with the clerk within 90 days of notice of 
appeal, and had not responded to appellee’s 
motion to dismiss the appeal nor filed a request 
for an extension in which to file the record and 
none had been granted, the appellants were 
procedurally precluded from pursuing their ap- 
peal, and appellee’s motion to dismiss the ap- 
peal had to be granted. Mitchell v. City of Mt. 
View, 304 Ark. 585, 803 S.W.2d 556 (1991). 
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The court denied appellant’s motion for rule 
on the clerk requesting that the clerk be re- 
quired to accept and file an appeal record since 
no variance from the 90 day rule is permitted 
and since the motion offered no explanation as 
to why the appellant was 37 days late in ten- 
dering the record. Anderson v. Seward Luggage 
Co., 62 Ark. App. 186, 969 S.W.2d 683 (1998). 

Where one appellant waited until after other 
appellants filed their record with the court 
clerk before it decided to contest the other 
appellants’ motions for extension, the appel- 
lant’s motion to dismiss was untimely and was 
thus denied. Dugal Logging, Inc. v. Arkansas 
Pulpwood Co., 336 Ark. 55, 984 S.W.2d 410 
(1999). 

Although defendant argued on appeal that 
the trial court erred in appointing a receiver, 
defendant failed to timely file the record; thus, 
defendant was barred from pursuing this point 
on appeal. United States Bank, N.A. v. Mil- 
burn, 352 Ark. 144, 100 S.W.3d 674 (2003). 

Defendant should have tendered his record 
by April 3, 2003, which was 90 days after the 
notice of appeal was filed, which he failed to do; 
subsection (b) of this rule allowed for a later 
filing, but only if an order of extension had been 
entered before the expiration of the 90-day 
period mentioned in subsection (a) of this rule. 
Welch v. State, 353 Ark. 654, 111 S.W.3d 378 
(2008). 

Supreme Court clerk was correct in finding 
that the time for filing the transcript for appeal 
began on October 27, 2003, making defendant’s 
record due within 90 days from that date, 
January 26, 2004; since defendant did not ten- 
der her record until January 28, 2004, her 
appeal was untimely. Waddle v. State, 356 Ark. 
501, 156 S.W.3d 226 (2004). 

Mother’s right to appeal the termination of 
her parental rights could not be conditioned on 
her ability to pay for the preparation of a record 
and, if she was unable to afford the preparation 
of a transcript, she could proceed in forma 
pauperis and the transcript would be furnished 
at the state’s expense; futher, because the 
court’s decisions in another action came well 
after mother’s extended time for filing the re- 
cord had expired, the court allowed mother’s 
appointed attorney to proceed with the appeal 
in a manner consistent with the procedures 
adopted by those decisions. Childers v. Ark. 
Dep't of Human Servs., 360 Ark. 517, 202 
S.W.3d 529 (2005). 

Individual’s appeal was properly dismissed 
as untimely where the record was not filed 
within 90 days from the filing of the first notice 
of appeal, as required by this rule. Larry v. 
Grady Sch. Dist., 362 Ark. 65, 207 S.W.3d 451 
(2005). 

Despite the nonsuit petition filed by the 
health care company, there was no docketing of 
the record or order entered to extend the time 
for filing, as required under subsections (a) and 
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(b) of this rule, and the tendered record was 
properly rejected due to untimeliness; thus, 
because the health care company did not tender 
the record in timely fashion, its motion for rule 
on the clerk was not well taken. NCS Health- 
care of Ark., Inc. v. W.P. Malone, Inc., 362 Ark. 
169, 207 S.W.3d 552 (2005). 

Where defendant failed to timely tender the 
record on appeal of his conviction for robbery 
and theft of property, it was plain from the 
motion for rule on clerk that there was error on 
the attorney’s part. In accordance with subsec- 
tion (a) of this rule, the state supreme court 
granted defendant’s motion for rule on clerk; a 
copy of the opinion was forwarded to the Arkan- 
sas Supreme Court Committee on Professional 
Conduct. Perez v. State, 369 Ark. 182, 251 
S.W.3d 304 (2007). 

Where defendant’s notice of appeal was 
timely filed but the record was not, the state 
supreme court treated his motion for a belated 
appeal as a motion for rule on clerk. Perez v. 
State, 369 Ark. 182, 251 S.W.3d 304 (2007). 

Pursuant to subdivision (b)(2) of this rule, 
defendant’s attorney failed to file the record in 
a timely manner where the record was not 
tendered to the supreme court clerk until two 
days after the deadline; thus, defendant’s mo- 
tion for rule on the clerk was granted. Mishion 
v. State, 369 Ark. 481, 255 S.W.3d 869 (2007). 

Where defendant conceded that he failed to 
file a timely transcript because his counsel did 
not give all parties an opportunity to be heard 
on his motion to extend the time for filing the 
transcript under subdivision (b)(1)(C) of this 
rule, the Arkansas Supreme Court granted his 
motion for a belated appeal. Because defendant 
did not comply with this rule until after the 
time expired for filing the record on appeal, his 
counsel was referred to the Supreme Court of 
Arkansas Committee on Professional Conduct. 
Harrison v. State, 370 Ark. 431, 260 S.W.3d 286 
(2007). 

Record plainly showed that defendant’s attor- 
ney was at fault for failing to perfect the appeal 
as he failed to tender the record in a timely 
manner, subsection (a) of this rule. Carroll v. 
State, 371 Ark. 185, 263 S.W.3d 535 (2007). 

Defendant’s record on appeal was untimely 
under subsection (a) of this rule; however, de- 
fendant’s motion for belated appeal was 
granted because her attorney failed to file the 
notice of appeal within 90 days of March 8, 
2007. Williford v. State, 371 Ark. 23, 262 S.W.3d 
614 (2007). 

Clerk of the supreme court properly refused 
to file a record because it was tendered outside 
the time period for docketing the case based on 
the date the original judgment order was en- 
tered; however, defendant was not penalized for 
the fault of his attorney, which was clear from 
the record. Morris v. State, 373 Ark. 190, 282 
S.W.3d 757 (2008). 
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Where defendant was convicted of two counts 
of rape and two counts of sexual assault, the 
judgment and commitment order was entered 
on May 5, 2008; the time for filing the record on 
appeal expired on August 27, 2008 in accor- 
dance with subsection (a) of this rule. Defen- 
dant’s tender of the record on August 28, 2008 
was untimely and counsel did not admit fault 
but his fault was clear from the record; there- 
fore, the Supreme Court of Arkansas was per- 
mitted to grant defendant’s motion for rule on 
clerk and the clerk was directed to accept the 
record. Bryant v. State, 374 Ark. 329, 287 
S.W.3d 599 (2008). 

Motion to intervene or otherwise be heard in 
a contempt proceeding against a court reporter 
was denied where the movants had failed to 
obtain an extension of time within which to file 
the record on their appeal, and the movants 
filed their petition for writ of certiorari to 
complete the record after the seven-month 
deadline set by this rule and Ark. Sup. Ct. & Ct. 
App. R. 3-5. James Tree & Crane Serv. v. 
Fought, 2015 Ark. 157 (2015). 

Insureds’ appeal of the denial of the insureds’ 
second motion to extend the time within which 
to file an appellate record was dismissed be- 
cause the insureds’ first such motion did not 
comply with Ark. R. App. P. Civ. 5(b)(1)(A) and 
(C), as (1) no hearing was held on the motion, 
(2) an insurer was not otherwise given an 
opportunity to respond to the motion, and (3) 
the motion did not state good cause for an 
extension, so the time within which to file the 
appellate record was not extended, and, as a 
result, no appellate record was timely filed. 
Granger v. Farm Bureau Mut. Ins. Co. of Ark., 
Inc., 2016 Ark. 25 (2016). 


Jurisdiction. 

Debtors’ appeal against bank was not timely 
and the appellate court was without jurisdic- 
tion to entertain the appeal where it was sepa- 
rate from any action brought by the bank 
against debtors; 11 U.S.C.S. § 362 was not 
applicable and did not serve to toll the time 
debtors had to file their notice of appeal under 
this rule. Dwiggins v. Elk Horn Bank & Trust 
Co., 364 Ark. 344, 219 S.W.3d 181 (2005). 

Thirty days for landowners to file the record 
under subsection (a) of this rule or enter an 
order granting an extension of time ran on 
January 3, 2005, 30 days after the December 3, 
2004, order; therefore, the March 21, 2005, 
order was untimely and landowners’ appeal 
had to be dismissed. Johnson v. Langley, 93 
Ark. App. 214, 218 S.W.3d 363 (2005). 

Supreme Court of Arkansas lacked jurisdic- 
tion to review circuit court’s grant of defen- 
dant’s petition for postconviction relief; while 
the State was not required to satisfy Ark. R. 
App. P. Crim. 3 where its appeal was neither 
direct nor interlocutory following a prosecution, 
but instead arose from a collateral proceeding, 
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the appeal was untimely where the 90-day 
period contemplated by subsection (a) of this 
rule began to run from the filing of the first 
notice of appeal, and the State did not demon- 
strate a lack of finality in the order. State v. 
Bragg, 2016 Ark. 242 (2016). 

Appellate court lacked jurisdiction to con- 
sider the propriety of an order awarding a wife 
alimony and holding the husband in contempt 
where the husband had not timely filed the 
record as required by this rule. Cummings v. 
Cummings, 2016 Ark. App. 375, 499 S.W.3d 221 
(2016). 


Miscalculation of Time. 

Where defendant’s attorneys tendered the 
record of the case late due to their miscalcula- 
tion of the seven-month maximum limit under 
this rule, such error was good cause to grant a 
motion for rule on the clerk. Gibson v. State, 
272 Ark. 345, 614 S.W.2d 234 (1981). 

Where defendant’s attorney admitted that 
the record was tendered late due to his miscal- 
culation of the seven-month maximum limit for 
filing the record in the Supreme Court, such 
error, admittedly made by the attorney for a 
criminal defendant, was good cause to grant 
the motion for rule on the clerk. Robbins v. 
State, 287 Ark. 199, 697 S.W.2d 118 (1985); 
Grooms v. State, 287 Ark. 220, 697 S.W.2d 894 
(1985). 

Where the defendant’s attorney admitted 
that the record was tendered late due to his 
miscalculation of the 90-day limit for filing the 
record in the Supreme Court, such error, admit- 
tedly made by the attorney for a criminal de- 
fendant, was good cause to grant the motion for 
rule on the clerk. Stewart v. State, 288 Ark. 117, 
702 S.W.2d 2 (1986); Quigley v. State, 295 Ark. 
167, 747 S.W.2d 92 (1988); Walker v. State, 296 
Ark. 303, 759 S.W.2d 791 (1988); Grissom v. 
State, 297 Ark. 390, 761 S.W.2d 606 (1988); 
Summers v. State, 298 Ark. 605, 771 S.W.2d 16 
(1989); Cherry v. State, 301 Ark. 86, 780 S.W.2d 
574 (1989); Hooper v. State, 307 Ark. 378, 820 
S.W.2d 276 (1991). 

An error in filing untimely notice of appeal, 
admittedly made by the attorney for a criminal 
defendant, is good cause to grant a motion for 
rule on the clerk. Taylor v. State, 297 Ark. 281, 
760 S.W.2d 382 (1988). 

Where the attorney does not admit fault on 
his part for not timely filing transcript, good 
cause for granting motion for rule on the clerk 
is not shown. West v. State, 297 Ark. 392, 763 
S.W.2d 69 (1988). 


Mistake of Counsel. 

Where attorney in a criminal proceeding ad- 
mitted that the record was tendered late due to 
a mistake on his part, such error is good cause 
to grant the motion. Harris v. State, 304 Ark. 
111, 798 S.W.2d 926 (1990); Lewis v. State, 304 
Ark. 311, 800 S.W.2d 722 (1991); York v. State, 
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305 Ark. 537, 808 S.W.2d 778 (1991); Vaughan 
v. State, 305 Ark. 555, 810 S.W.2d 327 (1991); 
Wicoff v. State, 306 Ark. 401, 814 S.W.2d 267 
(1991). 

The fact that an attorney had “current com- 
mitments” was not relevant to whether a record 
was ordered and whether the court reporter 
could timely transcribe that record. Jacobs v. 
State, 321 Ark. 561, 906 S.W.2d 670 (1995). 

When defendant’s attorney admitted that he 
miscalculated the time for filing the record on 
appeal, such error was cause for granting de- 
fendant’s motion for rule on the clerk. Dwills v. 
State, 347 Ark. 294, 62 S.W.3d 359 (2001). 

Appellate court ordered its clerk to accept a 
late record in a criminal appeal even thought 
defendant had not obtained an order authoriz- 
ing an extension of time in which to file the 
record where the order was signed only one day 
after the record was due in the appellate court 
and defendant’s counsel accepted full responsi- 
bility for not having the extension order signed 
in a timely manner. Carter v. State, 350 Ark. 
191, 85 S.W.3d 552 (2002). 

Remand was necessary for the trial court to 
determine whether fault on the part of defen- 
dant’s trial attorney caused defendant’s failure 
to file the complete record in his pro se appeal 
by the 90-day deadline; even after counsel 
learned of the pro se appeal, she apparently 
failed to seek an extension while it could still be 
granted by the trial court. Moore v. State, 359 
Ark. 370, 197 S.W.3d 447 (2004). 

Where the public defender filed a motion to 
withdraw as counsel, she stated that defen- 
dant’s notice of appeal was timely filed; how- 
ever, the public defender left the date of the 
transcript’s filing blank in her motion. Defen- 
dant’s motion for rule on clerk was remanded 
due to noncompliance with subsection (b) of 
this rule. Motes v. State, 368 Ark. 600, 247 
S.W.3d 814 (2007). 

Defendant’s attorney stated in the motion for 
rule on the court that, due to a mistake in his 
part, the order granting a motion for an exten- 
sion of time to file the record failed to comply 
with the requirements of this rule. Because the 
attorney candidly admitted fault, the motion 
was granted. Drake v. State, 372 Ark. 177, 271 
S.W.3d 525 (2008). 

Supreme court granted defendant’s motion 
for rule on the clerk because, while defendant 
did not strictly comply with subdivision 
(b)(1)(C) of this rule when he sought an exten- 
sion of time in the circuit court, the record 
showed that his attorney was at fault, and 
defendant was not due to be penalized for his 
attorney's failure to timely perfect his appeal. 
The clerk was directed to accept the record and 
docket the appeal. Bond v. State, 373 Ark. 257, 
283 S.W.3d 186 (2008). 


Notice to Opposing Counsel. 
Although subsection (b) of this rule states no 
specific time requirement as to notice that 
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counsel seeking an extension of time to file the 
record on appeal must give to opposing counsel, 
the history of the notice requirements on peti- 
tions for extension as set forth in Gallman v. 
Carnes, 254 Ark. 155, 492 S.W.2d 255 (1973) 
and the court’s pronouncements in that case 
make it clear that the only requirement is for 
“reasonable notice” within the discretion of the 
trial court. Osborn v. Wilson, 11 Ark. App. 226, 
669 S.W.2d 481 (1984). 

Denial of the motion to extend for failure to 
serve copy of notice of appeal on opposing 
counsel was abuse of discretion. Henderson 
Methodist Church v. Sewer Imp. Dist. No. 142, 
294 Ark. 188, 741 S.W.2d 272 (1987). 

Because motion for extension did not indicate 
notice was given to opposing counsel as re- 
quired by subsection (b) of this rule, extension 
was improperly granted. West v. State, 322 Ark. 
114, 907 S.W.2d 133 (1995). 

Where appellants filed a motion for rule on 
the clerk, it was necessary to remand the mat- 
ter to the trial court for compliance with subdi- 
vision (b)(1)(c) of this rule because there was no 
finding by the trial court in the order granting 
an extension that all parties had the opportu- 
nity to be heard on the motion, either at a 
hearing or by responding in writing. Woods v. 
Tapper, 367 Ark. 239, 238 S.W.3d 929 (2006). 

Where the trial judge extended the deadline 
for filing an appeal, it was necessary to remand 
the matter back to the trial judge for strict 
compliance with this rule as there was nothing 
in the order to indicate that all parties had an 
opportunity to be heard on the motion, either at 
a hearing or by responding in writing. Jones v. 
State, 367 Ark. 324, 239 S.W.3d 483 (2006). 


Opportunity to Be Heard. 

Under subdivision (b)(1)(C) of this rule, the 
circuit court is not required to hold a hearing 
before entering an extension order if there is an 
opportunity to respond in writing. Ashley v. 
Ashley, 2016 Ark. 161, 489 S.W.3d 660 (2016). 

Subdivision (b)(1) of this rule does not pro- 
vide an express time period in which a party 
must have an opportunity to be heard concern- 
ing a motion to extend the time to file the record 
on appeal; rather, this rule provides that the 
motion and order must be filed before the time 
has expired for lodging the record on appeal. 
Thus, the Supreme Court does not read into the 
rule the time limitations imposed by the Arkan- 
sas Rules of Civil Procedure. Appellants had an 
opportunity to be heard, and they did not dem- 
onstrate how they might have been better 
served if their opportunity in which to be heard 
was longer. Ashley v. Ashley, 2016 Ark. 161, 489 
S.W.3d 660 (2016). 

Appellants argued that the circuit court im- 
properly corrected deficiencies in the extension 
order by making the findings required by sub- 
division (b)(1) of this rule, contending they were 
not given an opportunity to be heard, but the 
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circuit court found that the requirements of 
this rule were met at the time the original 
motion for extension was granted, and thus the 
nunc pro tunc order complied with this rule. 
Ashley v. Ashley, 2016 Ark. 161, 489 S.W.3d 660 
(2016). 


Partial Record. 

If the time for appeal has expired and the 
prevailing party prefers to formalize that fact 
without waiting for seven months to elapse, 
such party may file with the clerk a partial 
record and move for a dismissal. Where the 
partial record demonstrates that the appeal is 
barred, that motion will be granted. Mitchell v. 
City of Mt. View, 304 Ark. 585, 803 S.W.2d 556 
(1991). 

When an appellant seeks an extension of 
time beyond the seven months to file his or her 
record, his or her remedy is to file a partial 
record in the supreme court and seek an exten- 
sion for a compelling reason, such as an avoid- 
able casualty. In re Estate of Wilkinson, 311 
Ark. 311, 843 S.W.2d 316 (1992). 

When a complete record is not available by 
the end of the seven-month limit, a partial 
record will suffice. Franklin v. State, 318 Ark. 
687, 886 S.W.2d 633 (1994). 


Power to Dismiss Appeals. 

While the trial court has the authority to 
extend the time for docketing the record with 
the Supreme Court or with the Court of Ap- 
peals, the rules of appellate procedure do not 
confer on the trial court the power to dismiss 
appeals. Johnson v. Carpenter, 290 Ark. 255, 
718 S.W.2d 434 (1986). 


Purpose. 

The purpose of this rule is to eliminate un- 
necessary delay in the docketing of appeals and 
compliance with this rule is expected so that 
lawsuits may proceed as expeditiously as pos- 
sible. Alexander v. Beaumont, 275 Ark. 357, 629 
S.W.2d 300 (1982). 


Remand. 

Where a trial court’s order of extension made 
no reference to each of the findings of the trial 
court required by subsection (b) of this rule, and 
because there had to be strict compliance with 
the rule, the reviewing court remanded the 
matter to the trial court for compliance with 
subsection (b). Charles R. Griffith Farms, Inc. v. 
Grauman, 373 Ark. 410, 284 S.W.3d 68 (2008). 


Reporter’s Transcript. 

Failure by the court reporter to transcribe 
the proceedings of a two-day trial within the 
time prescribed by the rules is inexcusable. 
Franklin v. State, 318 Ark. 687, 886 S.W.2d 633 
(1994). 


Responsibility for Costs. 
Appellate court denied a motion to dismiss 
mother’s appeal for failure to file a record 
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because an appeal from a termination of paren- 
tal rights could not be conditioned on her ability 
to pay for the preparation of a record. Bogachoff 
v. Ark. Dep’t of Human Servs., 360 Ark. 259, 
200 S.W.3d 884 (2005). 


Responsibility for Filing Record. 

The attorney is responsible for filing the 
record and cannot shift that responsibility to 
the trial judge, or to the court reporter, or to the 
clerk of the lower court. Lewis v. State, 295 Ark. 
165, 747 S.W.2d 91 (1988); Rayford v. State, 324 
Ark. 349, 920 S.W.2d 839 (1996). 

It is an attorney’s duty to timely file the 
record. Parrish v. State, 313 Ark. 313, 853 
S.W.2d 284 (1993); O’Neal v. State, 320 Ark. 94, 
896 S.W.2d 592 (1995). 

Because defendant’s attorney failed to accept 
responsibility for not filing the record within 
the required time, defendant’s motion for rule 
on the clerk was denied: the attorney had to file 
within 30 days from the date of the order a 
motion and affidavit accepting full responsibil- 
ity for not timely filing the record. Welch v. 
State, 353 Ark. 654, 111 S.W.3d 378 (2003). 

Supreme Court of Arkansas granted a client’s 
motion for rule on clerk where the court was 
unable to determine whether subdivision (b)(1) 
of this rule was complied with when the origi- 
nal motion for extension of time was granted, 
and the court concluded that there was error by 
the client’s attorney in that the record was not 
timely filed. Griddine v. State, 373 Ark. 511, 284 
S.W.3d 523 (2008). 


Time for Filing Record. 

Appellate court lacked jurisdiction over the 
appeal because the record was not filed within 
90 days from the filing of the first notice of 
appeal in accordance with this rule. Medi- 
canna, LLC v. Ark. Dep’t of Fin. & Admin., 2021 
Ark. 227 (2021). 

Where decree was entered on May 8, 1980, 
and the notice of appeal was filed on May 30, 
after which the trial judge signed an order 
extending the time for filing the record on 
appeal to October 15, but did not sign a further 
extension of time until October 22, a week after 
the first extension had expired, due, according 
to the judge’s statement, to an oversight, the 
record was tendered too late under this rule, to 
be docketed for appeal, since the responsibility 
for the timely filing of appeals must rest upon 
the litigant and his attorney rather than upon 
the trial judge or court reporter. Christopher v. 
Jones, 271 Ark. 911, 611 S.W.2d 521 (1981). 

The record on appeal from the Workers’ Com- 
pensation Commission should be filed in the 
Court of Appeals within 90 days from the filing 
of the notice of appeal as is required in other 
civil actions. Davis v. C & M Tractor Co., 2 Ark. 
App. 150, 617 S.W.2d 382 (1981). 
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This rule provides a simple and readily un- 
derstandable procedure, by which the trial 
court cannot extend the time for filing the 
record beyond seven months after the entry of 
the judgment. Yent v. State, 279 Ark. 268, 650 
S.W.2d 577 (1983). But see Pentron Corp. v. 
Delta Steel & Constr. Co., 286 Ark. 91, 689 
S.W.2d 539 (1985). 

Subsection (b) of this rule, which provides 
that a judge may permit papers or pleadings to 
be filed with him, and that in such event he 
should note thereon the filing date and forth- 
with transmit them to the office of the clerk, 
does not mean an order can be deemed “en- 
tered” simply because it is signed by a judge; 
thus, where the trial judge signed an order 
granting an extension for filing the record on 
appeal on the 89th day, but the extension order 
was not entered and filed with the clerk’s office 
until the 91st day, the extension order was not 
timely filed and the clerk properly denied the 
tender of the transcript. Sullivan v. Wickliffe, 
284 Ark. 33, 678 S.W.2d 771 (1984). 

The seven-month time limitation for filing a 
record on appeal runs from the date of the 
notice of appeal and not from the date of entry 
of judgment. Pentron Corp. v. Delta Steel & 
Constr. Co., 286 Ark. 91, 689 S.W.2d 539 (1985). 

Even though the petitioner relied on a judge’s 
order extending the time for filing the record on 
appeal more than seven months from the date 
of the entry of the judgment, the petitioner 
could not file the record on appeal eight months 
after the date of the entry of the judgment. 
Perry v. State, 287 Ark. 384, 699 S.W.2d 739 
(1985). 

When both parties file notices of appeal or 
when one party files notices of appeal from 
different orders, the 90-day period under sub- 
section (a) of this rule begins to run from the 
filing of the first notice of appeal. Street v. 
Kurzinski, 290 Ark. 155, 717 S.W.2d 798 (1986). 

A trial court cannot extend the time for the 
filing of the record to a date more than seven 
months from the date of the entry of the judg- 
ment, except in event of a postjudgment motion 
under Rule 4(b), and in that case it is seven 
months “from the date on which a timely post 
judgment motion under Rule 4(b) is deemed to 
have been disposed of.” In re Estate of Wilkin- 
son, 311 Ark. 311, 843 S.W.2d 316 (1992). 

Where in the case of Pentron Corp. v. Delta 
Steel & Construction Co., 286 Ark. 91, 689 
S.W.2d 539 (1985), the Supreme Court stated 
that after a posttrial motion, the appellant has 
seven months “from the notice of appeal” to file 
the record in the clerk’s office, the opinion 
should have stated that the appellant has 
seven months “from the date on which a timely 
postjudgment motion under Rule 4(b) is 
deemed to have been disposed of under Rule 
4(c).” In re Estate of Wilkinson, 311 Ark. 311, 
843 S.W.2d 316 (1992). 
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Where the postjudgment motion regarding 
an original October decree was deemed denied 
in November, pursuant to RAP-Civ 4(c), the 
seven-month period from that date expired in 
June, and a record not tendered until July was 
not timely with respect to the October decree, 
but was timely filed with respect to a December 
supplemental decree. Sunland Enters., Inc. v. 
Andrews, 314 Ark. 229, 861 S.W.2d 311 (1993). 

Where appellants obtained a timely order 
permitting them to file their record on Monday, 
January 2, 1995, which turned out to be a legal 
holiday, the filing deadline was extended by 
rule to the next business day — in this in- 
stance, Tuesday, January 3, 1995. Watanabe v. 
Webb, 320 Ark. 375, 896 S.W.2d 597 (1995). 

Document with date and time affixed by the 
Court Clerk’s facsimile machine, but not sepa- 
rately file-stamped by the Clerk, held timely, 
despite the literal interpretation of this rule 
and RAP-Civ 4 requiring otherwise. Bhatti v. 
McCabe, 326 Ark. 176, 928 S.W.2d 340 (1996). 

In the interest of public policy, de facto judge 
had the authority to enter the order extending 
the time to lodge the record on appeal, and 
appellee’s motion to dismiss was denied. Farm 
Bureau Policyholders v. Farm Bureau Mut. Ins. 
Co., 330 Ark. 350, 952 S.W.2d 675 (1997). 

The 90-day period allowed by subsection (a) 
of this rule for filing the record on appeal 
regarding defendant’s conviction of a misde- 
meanor offense began to run on the effective 
date of defendant’s original notice of appeal, 
which was the date following the trial court’s 
denial of defendant’s posttrial motion, and not 
the date on which defendant filed a second 
notice of appeal, which served only to amend 
the first notice by including the denial of the 
motion as one of the issues being appealed; 
thus, defendant’s counsel was given 30 days to 
accept full responsibility for the late filing or 
defendant’s motion for a rule on the clerk to 
allow a late filing of the record would be denied. 
Smith v. State, 351 Ark. 325, 97 S.W.3d 380 
(2002). 

Arguments offered by the nursing home, that 
the reason for the extension of the appeal was 
obvious and that the estate administrator suf- 
fered no prejudice, did not justify dispensing 
with the clear requirements of subsection (b) of 
this rule; the nursing home failed to strictly 
comply with the requirements for obtaining an 
extension of the time to lodge the record on 
appeal. Rose Care, Inc. v. Jones, 355 Ark. 682, 
144 §.W.3d 738 (2004). 

Attorney who had been disciplined timely 
filed a notice of appeal, but failed to file the 
record on appeal in a timely fashion; thus, her 
request for a rule on the clerk to file a belated 
appeal was denied. Mosby v. Office of Prof] 
Conduct, 356 Ark. 500, 156 S.W.3d 253 (2004). 

Timely filing of the record on appeal is a 
jurisdictional requirement; thus, where a 
mother filed a partial record in her appeal of 
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the termination of her parental rights after an 
initial extension of time to file the record had 
expired, the jurisdictional requirement was not 
met and the appeal was dismissed. Hickson v. 
Ark. Dep’t of Human Servs., 357 Ark. 577, 182 
S.W.3d 483 (2004). 

Where counsel representing mother on re- 
view of two orders terminating her parental 
rights tendered a five-volume record of the 
circuit court proceedings, the clerk properly 
rejcted the record because it was tendered 
outside of the 90-day time limit with respect to 
the circuit court’s second termination order. 
Suggs-Rendon v. Ark. Dep’t of Human Servs., 
359 Ark. 204, 195 S.W.3d 888 (2004). 

Requiring a record to be filed within 90 days 
of the first notice of appeal from a final judg- 
ment eliminates any possibility of confusion for 
the parties and does not impose an additional 
burden on a cross-appellant; a cross-appellant 
would not be called upon to determine whether 
appellant’s first notice of appeal was a nullity 
and then decide whether to file a record but, 
rather, counsel for cross-appellant could simply 
monitor the docket and, upon discovering that 
appellant was nearing the deadline and had 
failed to file a record, move the circuit court to 
extend the time in which to file the record so 
that a record could be filed on his or her behalf. 
Larry v. Grady Sch. Dist., 362 Ark. 65, 207 
S.W.3d 451 (2005). 

Denial of employer’s motion for rule on the 
clerk to accept an untimely record was affirmed 
as this rule required the records to be filed 
within 90 days of the notice of appeal being 
filed, and the employer tendered the record 
outside of the ninety-day time period. Waste 
Mgmt. v. Estridge, 363 Ark. 42, 210 S.W.3d 869 
(2005). 

Workers’ Compensation Commission’s al- 
leged failure to follow either the proper statu- 
tory procedures or its own internal policies in 
notifying an employer as to the completion of a 
transcript did not constitute extraordinary cir- 
cumstances justifying a late-filed record where 
the employer’s counsel failed to either call the 
Commission to inquire about the status of the 
record or file a petition for writ of certiorari to 
order the Commission to complete and file the 
record. Waste Mgmt. v. Estridge, 363 Ark. 42, 
210 S.W.3d 869 (2005). 

Granting an extension of time for filing the 
record filed by husband was improper because 
the 90-day period had expired before the circuit 
court held the hearing on husband’s motion and 
before the record was filed with the Arkansas 
Supreme Court. Conlee v. Conlee, 366 Ark. 342, 
235 S.W.3d 515 (2006). 


Rule 6. Record on appeal. 
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Appellee’s Ark. R. Civ. P. 59 motion was 
treated as filed on December 19, 2007, which 
was not timely filed; therefore, under subsec- 
tion (a) of this rule, the record was due to be 
filed on or before March 11, 2008, ninety days 
from the company’s filing of the notice of ap- 
peal; because it was not, the company’s motion 
for rule on clerk was denied. DFH/PJH Enters., 
LLC v. Caldwell, 373 Ark. 412, 284 S.W.3d 66 
(2008). 

Employer’s attempt to lodge a record with 
clerk of the court was untimely under subdivi- 
sion (b)(2) of this rule as it was more than 7 
months after date upon which a timely post- 
judgment motion was disposed. A subsequent 
order on attorney’s fees was a collateral matter, 
which did not extend the time to file a notice of 
appeal under Ark. R. App. P. Civ. 4(b)(1). Mid- 
west Terminals of Toledo, Inc. v. Palm, 2011 
Ark. 81, 378 S.W.3d 761 (2011). 

Appellate court lacked jurisdiction over an 
appeal in a foreclosure case where timely no- 
tices of appeal were filed from July 2013 orders 
containing a certificate of appeal, but the record 
on appeal was not filed; even if the certificate 
was invalid, a determination of appealability 
was secondary to whether a timely notice of 
appeal and record were filed. Orders not men- 
tioned in the notice of appeal were not properly 
before the appellate court. Fire Systems Tech- 
nology, Inc. v. First Community Bank, 2015 
Ark. App. 334, 464 S.W.3d 125 (2015). 

Record of appeal was timely filed where the 
first notice of appeal was disregarded because 
the circuit court granted the group of heirs’ 
motion for reconsideration, vacated that order 
of dismissal, and made the dismissal without 
prejudice to allow the heirs to take advantage 
of the savings statute. Because the order of 
dismissal with prejudice was vacated, it no 
longer existed, and the heirs could not have 
appealed from that order. This made the notice 
of appeal from that order a nullity and did not 
trigger the time for filing the record. Lucas v. 
Wash. Cty., 2020 Ark. App. 540, 614 S.W.3d 840 
(2020). 


Cited: 

Jones v. Abraham, 341 Ark. 66, 15 S.W.3d 310 
(2000); Ortho-Neuro Med. Assocs. v. Jeffrey, 344 
Ark. 72, 37 S.W.3d 577 (2001); Smith v. State, 
363 Ark. 576, 215 S.W.3d 588 (2005); Roy v. 
State, 367 Ark. 178, 238 S.W.3d 117 (2006); 
Terry v. State, 367 Ark. 236, 238 S.W.3d 922 
(2006); Smith v. State, 372 Ark. 217, 272 S.W.3d 
105 (2008); Wilhelms v. Sexton, 102 Ark. App. 
46, 280 S.W.3d 565 (2008). 


(a) Composition of record. The record shall be compiled in accordance with 
the rules of the Arkansas Supreme Court and Court of Appeals. 
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(b) Transcript of proceedings. On or before filing the notice of appeal, the 
appellant shall order from the reporter a transcript of such parts of the proceedings 
as he has designated in the notice of appeal and make any financial arrangements 
required by the court reporter pursuant to Ark. Code Ann. § 16-13-510(c). If the 
appellant intends to urge on appeal that a finding or conclusion is unsupported 
by the evidence or contrary thereto, he shall include in the record a transcript 
of all evidence relevant to such finding or conclusion. If the appellant has 
designated less than the entire record or proceedings, the appellee, if he deems 
a transcript of other parts of the proceedings to be necessary, shall, within ten 
(10) days after the receipt of the notice of appeal, file and serve upon the 
appellant (and upon the court reporter if additional testimony is designated) a 
designation of the additional parts to be included. The appellant shall then 
direct the reporter to include in the transcript all testimony designated by 
appellee. 

(c) Record to be abbreviated. All matters not essential to the decision of the 
questions presented by the appeal shall be omitted. Formal parts of all exhibits and 
more than one copy of any document shall be excluded. Documents shall be abridged 
by omitting all irrelevant and formal portions thereof. For any infraction of this rule 
or for the unnecessary substitution by one party of evidence in question and answer 
form for a fair narrative statement proposed by another, the appellate court may 
withhold or impose costs as the circumstances of the case and discouragement of 
like conduct in the future may require; and costs may be imposed upon offending 
attorneys or parties. Where parties in good faith abbreviate the record by agree- 
ment or without objection from opposing parties, the appellate court shall not affirm 
or dismiss the appeal on account of any deficiency in the record without notice to 
appellant and reasonable opportunity to supply the deficiency. Where the record has 
been abbreviated by agreement or without objection from opposing parties, no 
presumption shall be indulged that the findings of the circuit court are supported by 
any matter omitted from the record. 

(d) Statement of the evidence or proceedings when no report was made or the 
transcript is unavailable. If no report of the evidence or proceedings at a hearing 
or trial was made, or if a transcript is unavailable, the appellant may prepare a 
statement of the evidence or proceedings from the best means available, including 
his recollection. The statement shall be served on the appellee, who may serve 
objections or proposed amendments thereto within ten (10) days after service upon 
him. Thereupon the statement and any objections or proposed amendments shall be 
submitted to the circuit court for settlement and approval and as settled and 
approved shall be included in the record on appeal by the clerk of the circuit court 
that entered the judgment, decree, or order from which the appeal is taken. 

(e) Correction or modification of the record. If any difference arises as to 
whether the record truly discloses what occurred in the circuit court, the 
difference shall be submitted by motion to, and settled by, that court and the 
record shall be made to conform to the truth. If anything material to either 
party is omitted from the record by error or accident or is misstated therein, 
the parties by stipulation, or the circuit court before the record is transmitted 
to the appellate court, or the appellate court on motion made no later than 30 
days after the appellee’s brief is filed in the appellate court, or on its own 
initiative, may direct that the omission or misstatement be corrected, and if 
necessary, that a supplemental record be certified and transmitted. All other 
questions as to form and content of the record shall be presented to the 
appellate court. No correction or modification of the record shall be made 
without prior notice to all parties. 
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(f) Access to parts of record under seal. When the record contains materials 
under seal, all counsel of record and pro se litigants shall have access to all 
parts of the record, including the material under seal. For good cause shown on 
the motion of any party, the appellate court may modify the terms of access. 

(g) Records Containing Information that is Confidential per Administrative 
Order No. 19. In any case in which the appellate record contains confidential 
information pursuant to Administrative Order Number 19, any party to the 
appeal may, without leave of court, redact the confidential information from a 
copy of the record and file the redacted copy with the Clerk. The Clerk shall 
then seal the original unredacted record. Any dispute concerning the redac- 


tions shall be submitted to the Court by motion. 


HISTORY: Adopted and; amended July 10, 
1995, effective January 1, 1996; amended June 
7, 2001, effective July 1, 2001; amended Febru- 
ary 10, 2005; amended October 23, 2008, effec- 
tive January 1, 2009; amended September 24, 
2009; amended March 13, 2014, effective July 
1, 2014; amended October 6, 2022 (2022 Ark. 
182). 


Explanatory Note: 

The new redaction requirements for confi- 
dential information will create some materials 
under seal in many cases. This new subdivision 
makes clear that counsel and unrepresented 
litigants need not file a motion for access to 
such materials in every case; access by counsel 
and pro se litigants is presumptively allowed. 
This arrangement may be modified on motion 
for good cause. 

This minor amendment harmonizes part of 
this Rule with part of Rule of Appellate Proce- 
dure — Civil 4(a). Under the latter rule, a party 
has at least ten days after receiving a notice of 
appeal to file a notice of cross appeal. The dead- 
line for taking that step should be the same as 
the deadline for designating additional record 
materials under Rule of Appellate Procedure — 
Civil 6(b). The change makes Rule 6 track Rule 4: 
the ten-day window for filing either a cross ap- 
peal or a designation of additional record mate- 
rials opens when a party receives a notice of 
appeal and closes ten days later. 


Reporter’s Notes to Rule 6 (1995): 

This rule tracks former Appellate Rule 6 
without change. The Reporter’s Notes prepared 
in connection with former Appellate Rule 6 are 
set out below. 


Reporter’s Notes (as modified by the 
Court) to Rule 6: 

1. Rule 6 combines and condenses a number 
of superseded Arkansas statutes, but makes no 
drastic changes in prior practice and procedure. 
Section (a) recognizes that the Arkansas Su- 
preme Court has adopted extensive rules gov- 
erning the contents and order of the record and 
defers such matter to the Supreme Court rules. 
Ark. Stat. Ann. 27-2137.8 (Repl. 1962) is super- 
seded in part by Section (a) of this rule. 
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2. Section (b) represents a combination of 
Rule 10(b) of the Federal Rules of Appellate 
Procedure and superseded Ark. Stat. Ann. 27- 
2127.3 (Repl. 1962). It requires the appellant to 
order the transcript at or before the filing of the 
notice of appeal (which under Rule 3 must 
contain a statement that such action has been 
taken). It also gives the appellee the right to 
require appellant to complete the transcript by 
filing a designation within ten days after the 
filing of the notice of appeal. This is in accord 
with superseded Ark. Stat. Ann. 27-2127.2 
(Repl. 1962). As noted in Rule 3 hereof, appel- 
lant’s notice of appeal must also contain a 
designation of the record; therefore appellee’s 
designation must be filed within ten days after 
the notice of appeal is filed. Section (b) makes 
no provision for adjustment of costs where the 
record is supplemented at the request of appel- 
lee. Normally, appellant bears the initial ex- 
pense and the Arkansas Supreme Court can 
thereafter make the proper adjustment of costs 
upon request of one of the parties. 

3. Section (c) is copied from superseded Ark. 
Stat. Ann. 27-2127.6 (Repl. 1962). 

4. Section (d) is lifted from Rule 10(c) of the 
Federal Rules of Appellate Procedure and is 
substantially the same as superseded Ark. Stat. 
Ann. 27-2127.11 (Repl. 1962). This section ex- 
pressly provides that it applies not only where 
no record is made, but also where the record is 
unavailable. The superseded Arkansas statute 
did not contain this express language, although 
it was so construed. Ark. State Hwy. Comm’n v. 
Clay, 241 Ark. 501, 408 S.W.2d 600 (1966). 

5. Section (e) tracks superseded Ark. Stat. 
Ann. 27-2129.1 (Repl. 1962) and Rule 10(e) of 
the Federal Rules. It works no changes in 
Arkansas practice or procedure. 


Addition to Reporter’s Notes, 1997 Amend- 
ment: 

The first sentence of subdivision (b) is amended 
to require that the appellant not only order the 
transcript on or before filing the notice of appeal, 
but also make any financial requirements re- 
quired by the court reporter for its preparation. 
Under Ark. Code Ann. § 16-13-510(c), the court 
reporter’s duty to transcribe and certify the re- 
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cord “may be conditioned upon the payment, 
when requested by the court reporter, of up to 
fifty percent (50%) of the estimated cost of the 
transcript.” The amendment makes Rule 6(b) 
consistent with Rule 3(e), which was previously 
amended to require that the notice of appeal 
state that the appellant had made the necessary 
financial arrangements. 


Addition to Reporter’s Notes, 2001 Amend- 
ment: 

The references to “trial court” in subdivisions 
(c), (d), and (e) have been replaced with “circuit 
court” in light of Constitutional Amendment 80, 
which established the circuit courts as the “trial 
courts of original jurisdiction” in the state. Sub- 
division (d) has been further revised by specifying 
that certification of the record shall be made by 
the clerk of “the circuit court that entered the 
judgment, decree, or order from which the appeal 
is taken.” In most cases, the circuit clerk serves 
as clerk of the circuit court. However, in some 
counties the county clerk handles probate mat- 
ters. This division of labor is discussed in the 
2001 Reporter’s Note accompanying Rule 3 of the 
Rules of Civil Procedure. 


Addition to Reporter’s Notes, 2005 Amend- 
ment: 

Rule 6(e) has been amended in three ways: it 
changes Arkansas law about which court — 
circuit or appellate — has jurisdiction to correct 
or modify the record in a case on appeal; it 
requires notice to all parties before any court 
alters the record; and it clarifies that the par- 
ties should proceed by motion when seeking to 
alter the record. 

Amended Rule 6(e) preserves jurisdiction in the 
circuit court to correct or modify the record after a 
party files a notice of appeal and before the party 
files the record with the clerk of the Supreme 
Court and Court of Appeals. The 2005 amendment 
eliminates the circuit court’s jurisdiction to alter 
the record after it has been filed. From that point 
forward, the appellate court has jurisdiction to 
correct or modify the record or remand to the 
circuit court for it to consider doing so. 
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This amendment overrules in part both the 
Supreme Court’s recent decision in Gore v. 
Heartland Community Bank, No. 03-791, 2004 
WL 743802 (8 April 2004), and Davie v. Smoot, 
202 Ark. 294, 150 S.W.2d 50 (1941). Applying 
former. Rule 6, Gore allowed a circuit court to 
modify the record while the case was pending in 
the Supreme Court. Davie is a pre-Rules case, 
which holds that trial courts have continuing 
jurisdiction to correct records even while a case is 
on appeal. As noted by the concurring opinion in 
Gore, the former version of Rule 6 confused 
parties and created an untenable situation: si- 
multaneous jurisdiction in the appellate court 
and the circuit court to alter the record on appeal. 
The better practice is to have a bright jurisdic- 
tional line, which the amended Rule provides. 
Moreover, amended Rule 6 preserves the appel- 
late courts’ often-used authority to remand the 
case to the circuit court to settle the record. 

The last sentence of the amended Rule is new. 
As both opinions in Gore pointed out, the former 
version of Rule 6(e) contained no requirement of 
notice to the parties before any court modified the 
record. The better practice is for all parties to 
have the opportunity to be heard on proposed 
changes. The amended Rule requires notice of all 
proposed changes to the record. 

Finally, amended Rule 6(e) clarifies that par- 
ties should seek modifications and corrections 
of the record by motion. That requirement will 
help provide notice and achieve the Rule’s pur- 
pose: to make the record on appeal accurately 
reflect what happened in the circuit court. 


Addition to Reporter’s Notes, 2014 Amend- 
ment: 

Rule 6(e) provided that if anything material 
to either party is omitted from the record by 
error, accident, or misstatement, the appellate 
court, on motion, could order that the omission 
or misstatement be corrected. However, the 
rule did not impose a time limit for making the 
motion. The amendment sets a time limit for 
making the motion of not later than 30 days 
after the appellee’s brief has been filed in the 
appellate court. 


CASE NOTES 


Burden on Appellant. 

Where appellant was denied a jury instruc- 
tion, her failure to proffer or abstract the de- 
sired instruction as part of her appeal was fatal 
to her appellate argument. Kelley v. Medlin, 
309 Ark. 146, 827 S.W.2d 655 (1992). 

When there is no attempt to make a record in 
compliance with subsection (d) of this rule, it is 
presumed that the matters presented in the 
unrecorded hearing support the trial court’s 
findings. Argo v. Buck, 59 Ark. App. 182, 954 
S.W.2d 949 (1997). 

Where the heirs did not file a sufficient record 
to place their issues on appeal before the appel- 


late court, the appellate court could not decide 
the issues on appellate review and the trial 
court’s judgment was affirmed. Seay v. Quinn, 
352 Ark. 113, 98 S.W.3d 821 (2003). 

In his appellate brief, a party made no convinc- 
ing argument that the trial court erred in grant- 
ing summary judgment, and thus the party did 
not meet his burden on appeal of demonstrating 
reversible error. Aon Risk Servs. v. Meadors, 100 
Ark. App. 272, 267 S.W.3d 603 (2007). 

Because the mother’s statement of evidence 
was not settled and approved by the trial judge, 
it was not a part of the record and the appellate 
court would not consider it on appeal. Neu- 
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mann v. Smith, 2016 Ark. App. 14, 480 S.W.3d 
197 (2016). 
Consent to Record. 

Individual failed to object to the abbreviated 
record and did not file a designation of any 
additional materials he believed should have 
been included in the record, such that he tacitly 
consented to the record. Chiodini v. Lock, 2009 
Ark. 3438, 322 S.W.3d 9 (2009). 


Construction. 

Subsection (d) of this rule provides a proce- 
dure which a party may use when no report of 
a proceeding has been made. Trans Union Corp. 
v. Crisp, 49 Ark. App. 76, 896 S.W.2d 446 (1995). 


Correction or Modification. 

Ordinarily, the appellate court will leave it to 
the parties to move that the record on appeal be 
supplemented under subsection (e) of this rule; 
however, where it was a capital felony murder 
case in which the death penalty was imposed, 
the court issued a writ of certiorari to the trial 
court to include a statement which the appel- 
lant claimed was exculpatory. Snell v. State, 
290 Ark. 503, 721 S.W.2d 628 (1986), cert. 
denied, 484 U.S. 872, 108 S. Ct. 202, 98 L. Ed. 
2d 153 (1987). 

Counsel was ordered to correct all pages of 
the record that contained highlights or nota- 
tions by preparing a supplemental record, prop- 
erly certified, to replace the corrected pages, 
and to file the corrections within 30 days. Jones 
v. Little Rock Family Planning Servs., 58 Ark. 
App. 250, 949 S.W.2d 568 (1997). 

Attorneys of record were directed to review 
the record to determine what portions, if any, 
had been omitted and to certify to the clerk, by 
affidavit, that the record was true, accurate, 
and complete; upon such certification, the ap- 
pellate court would accept the record, and if 
either or both attorneys decline to certify that 
the record was complete within 30 days of the 
per curiam order, then the matter would be 
remanded to the trial court to settle the record, 
pursuant to subsections (d) and (e) of this rule. 
Hamilton v. Jones, 355 Ark. 257, 1382 S.W.3d 
724 (2003). 

While trial court lost jurisdiction to act fur- 
ther in a matter once the record was lodged in 
the appellate courts, the trial court had con- 
tinuing jurisdiction under subsection (e) of this 
rule to correct court orders to make them speak 
the truth; the appellate court could direct that 
the record be corrected and, if necessary, that a 
supplemental record be certified and transmit- 
ted, such that the trial court clearly had juris- 
diction to supplement the record. Gore v. Heart- 
land Cmty. Bank, 356 Ark. 665, 158 S.W.3d 123 
(2004). 

Although a suspended sentence for escape 
had probably expired prior to the date of a 
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revocation hearing, defendant was not entitled 
to relief because a motion to supplement the 
record to add the date of release was denied; the 
evidence was never presented to the trial court 
prior to the entry of judgment. Rameriz v. 
State, 91 Ark. App. 271, 209 S.W.3d 457 (2005). 

Legal description of a parcel was not merely 
ministerial, supplemental, or collateral such 
that it might have been allowed pursuant to 
subsection (e) of this rule where the subject 
matter of the case was the ownership of the 
parcel. Myers v. Yingling, 369 Ark. 87, 251 
S.W.3d 287 (2007). 

In a termination of parental rights case, an 
appellate court was unable to reach the merits 
of the appeal because the record did not comply 
with Ark. Sup. Ct. & Ct. App. R. 6-9(c)(1); 
moreover, all of the pleadings, documents, and 
exhibits that were essential to an understand- 
ing of the case were not included in the adden- 
dum. A remand was necessary to settle the 
record, Smart v. Ark. Dep’t of Human Servs., 
2012 Ark. App. 682 (2012). 

Under subsection (e) of this rule, appellee 
could properly correct an omission from the 
record on appeal, and thus the motion to dis- 
miss was denied. Ashley v. Ashley, 2016 Ark. 
161, 489 S.W.3d 660 (2016). 

Remand to settle the record, pursuant to Ark. 
R. App. P. Crim. 4(a) and Ark. R. App. P. Civ. 
6(e), was required where due to the lack of a 
verbatim record, it was impossible to determine 
whether defendant and his counsel were pres- 
ent when the circuit court ordered the jury 
notes marked as court’s exhibits and received 
the jury notes into evidence. Likewise, the 
appellate court was unable to determine com- 
pliance or noncompliance with § 16-89-125(e). 
Terry v. State, 2019 Ark. 342 (2019). 


Costs. 

Where the appellee did not notify the appel- 
lant that it deemed a transcript of other parts of 
the proceedings to be necessary, but instead, 
ordered a transcript of all other proceedings 
and asked reimbursement for those costs, costs 
would be awarded for those pages of the tran- 
script supplied by the appellee which were 
necessary for the decision of the appeal, and 
denied for the remainder of the transcript, 
which concerned matters which were not on 
appeal, and could not have been thought by 
appellee to be on appeal after reading the 
designated points of appeal. Ragland v. Com- 
mercial Nat’! Bank, 276 Ark. 418, 635 S.W.2d 
258 (1982). 

In the absence of a court order to the con- 
trary, an appellant must file in the appellate 
court the record designated by both parties or 
suffer the appeal to be dismissed for failure to 
file a designated record, and appellant cannot, 
on his own determination, cast on appellee the 
burden of paying for the additional record des- 


Rule 6 


ignated. Baker v. Baker, 43 Ark. App. 56, 858 
S.W.2d 157 (1993). 

Plaintiffs’ motion to retax costs would be 
denied where defendants were not unreason- 
able in their belief that additional portions of 
the record were needed for consideration of the 
issues initially raised by the plaintiffs but ulti- 
mately not argued. National Bank of Com- 
merce v. Quirk, 323 Ark. 769, 918 S.W.2d 138 
(1996), amended in part, 325 Ark. 31, 922 
S.W.2d 717 (1996), overruled in part, Ark. HHS 
v. Ahlborn, 547 U.S. 268, 126 S. Ct. 1752, 164 L. 
Ed. 2d 459 (2006). 

Under Ark. R. App. P. Civ. 3(e) and this rule, 
if the store, as cross-appellant, wanted portions 
of the record brought up on appeal in addition 
to those provided for by appellant because such 
portions were necessary for its cross-appeal, it 
was incumbent on the store to designate such 
portions and to make financial arrangements to 
obtain the records. It was not appellant’s bur- 
den to anticipate the store’s argument on cross- 
appeal and to prepare, at her expense, the 
record wanted by the store. Darrough v. To- 
bacco Superstore, Inc., 374 Ark. 63, 285 S.W.3d 
626 (2008). 

Dismissal of the hunter’s appeal after the 
Arkansas Game and Fish Commission and its 
director canceled hunting season after it had 
already been approved was appropriate be- 
cause the notice of appeal did not substantially 
comply with Ark. R. App. P. Civ. 3(e). There 
could be no compliance with R. 3(e) when the 
notice of appeal declared that the necessary 
financial arrangements had been made when, 
in reality, they had not been under subsection 
(b) of this rule; the hunter’s counsel failed to 
make the necessary financial arrangements 
with the court reporter as represented in his 
notice of appeal until more than two months 
later after he had filed a motion for extension of 
time, Ark. R. App. P. Civ. 5(b)(1)(D). Clark v. 
Ark. Game & Fish Comm’n, 2011 Ark. 279, 383 
S.W.3d 362 (2011). 


Failure to Make Record. 

Where no attempt was made to make a 
record in compliance with this rule, it is pre- 
sumed that the matters presented in the hear- 
ing support the trial court’s findings. Wagh v. 
Wagh, 7 Ark. App. 122, 644 S.W.2d 630 (1983); 
Rush v. Wallace, 23 Ark. App. 61, 742 S.W.2d 
952 (1988). 

Appellate court overruled appellant’s asser- 
tion that the circuit court’s failure to make a 
record was grounds to set aside its order and 
that the case should be remanded so that a 
hearing could be held and a record made, be- 
cause appellant did not attempt to reconstruct 
a record under subsection (d) of this rule, thus, 
she could not demonstrate error by the trial 
court concerning its failure to make a record. 
Turner v. Brandt, 100 Ark. App. 350, 268 
S.W.3d 924 (2007). 
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Where wife argued that the default divorce 
judgment entered against her had to be re- 
versed for lack of proof in the record to support 
the statutory grounds for divorce, wife could 
not demonstrate error because she did not raise 
the circuit court’s failure to make a record in 
her motion to set aside the default or at the 
hearing; and the appellate court had to pre- 
sume that the proof was sufficient as the judg- 
ment stated that the court’s findings were 
based on the proof, pleadings, and corroborat- 
ing testimony of the husband. Glover v. Glover, 
2020 Ark. App. 89, 595 S.W.3d 54 (2020). 


Hearing. 

Subsection (e) of this rule does not expressly 
require that a hearing be held in order to settle 
the record. Craig v. State, 64 Ark. App. 281, 983 
S.W.2d 440 (1998). 


Incomplete Record. 

The lack of a complete record on the matter 
as to which error is alleged is no impediment to 
appeal. Zimmerman v. Ashcraft, 268 Ark. 835, 
597 S.W.2d 99 (Ct. App. 1980). 

Where there is virtually no record of the 
proceedings conducted out of the presence of 
the jury due to a malfunction of a recording 
device and the record is inadequate for appel- 
late review, the Supreme Court can do nothing 
other than remand the case for a new trial. 
Holiday Inns, Inc. v. Drew, 276 Ark. 390, 635 
S.W.2d 252 (1982). 

A new trial is not required simply because 
the record cannot be prepared; this rule con- 
templates that when a transcript is unavail- 
able, the appellant may prepare a statement of 
the evidence from the best means available. 
Dorazio v. Davis, 283 Ark. 65, 671 S.W.2d 173 
(1984). 

Where the trial was recorded by an uncerti- 
fied court reporter, appointed by the trial judge 
to fill in for the certified court reporter who was 
ill, the trial judge was to direct and supervise 
the preparation of the trial transcript made 
from the recording made by the uncertified 
court reporter, if verified by affidavits from 
attorneys for both parties and the trial judge. 
Moore v. State, 290 Ark. 71, 716 S.W.2d 764 
(1986). 

Where the defendant claimed that informa- 
tion was withheld in violation of subsection (d) 
of Ark. R. Crim. P. 17.1 which tended to negate 
his guilt, and the trial judge pronounced the 
statement free of exculpatory information, the 
record on appeal was supplemented to include 
the information. Snell v. State, 290 Ark. 184, 
717 S.W.2d 818 (1986). 

A capital murder case involving imposition of 
a life sentence without the possibility of parole 
was remanded where the court was precluded 
from a full review of what transpired at trial 
due to an incomplete record. McGehee v. State, 
328 Ark. 404, 943 S.W.2d 585 (1997). 
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Supreme court was precluded from consider- 
ing a decedent’s family’s appeal where the re- 
cord was incomplete because (1) the trial court’s 
second order that vacated the original sum- 
mary-judgment order was not in the record, (2) 
without the second order, it was impossible for 
the supreme court to determine whether the 
trial court properly vacated the original order, 
and (3) without the second order, the family’s 
appeal, which was filed more than one year 
after the original order was filed, was clearly 
untimely. Barnett v. Monumental Gen. Ins. Co., 
354 Ark. 692, 128 S.W.3d 803 (2003). 

On review of the circuit court’s temporary 
award of custody, where there was no tran- 
script from the hearing as required by subsec- 
tions (c) and (e) of this rule, appellant was 
ordered to supply the court with a certified, 
supplemental record that included a transcript 
of the hearing. Gilbert v. Moore, 362 Ark. 657, 
210 S.W.3d 125 (2005). 

On review of an order granting summary 
judgment, the brief-in-support of the motion, 
the response brief, and the arguments of coun- 
sel made during the summary judgment hear- 
ing were missing from the appellate record; 
thus, pursuant to subsections (c) and (e) of this 
rule, appellants were ordered to supply a certi- 
fied, supplemental record. Verdier v. Verdier, 
362 Ark. 660, 210 S.W.3d 123 (2005). 

In a child custody matter, the record on 
appeal was missing the transcript from the 
hearing on the mother’s motion for a change of 
venue, and the father tacitly consented to the 
abbreviated record by failing to object to it; as a 
result, the mother was ordered to provide a 
certified supplemental record that included the 
missing transcript pursuant to subsections (c) 
and (e) of this rule, and to file a substituted 
brief that included an abstract of the relevant 
testimony and argument of counsel pursuant to 
Ark. Sup. Ct. & Ct. App. R. 4-2(a). Thomas v. 
Avant, 369 Ark. 211, 252 S.W.3d 135 (2007). 

Where a former ward asserted a fiduciary 
misconduct claim against a bank and appealed 
from the decision approving the bank’s final 
accounting, remand was warranted pursuant 
to subsection (e) of this rule because neither the 
record nor the addendum contained the plead- 
ings from the ward’s case in the district court, 
particularly the ward’s complaint, the bank’s 
answer, the district court’s order granting dis- 
missal, or any of the other pleadings considered 
by the circuit court in reaching its determina- 
tion. Heard v. Regions Bank, 369 Ark. 274, 253 
S.W.3d 422 (2007). 

On appeal from a judgment of forfeiture, a 
rebriefing and a supplemental record were nec- 
essary because the appellant forfeiter’s brief 
did not contain an abstract of the relevant 
colloquies between the trial court and counsel 
as required by Ark. Sup. Ct. & Ct. App. R. 
4-2(a)(5) and the record contained no hearing 
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transcript. $1834.00 U.S. Currency v. State, 
371 Ark. 471, 267 S.W.3d 593 (2007). 

Rebriefing was needed in the event that the 
appeal was pursed, because several items were 
missing, and it appeared that the counter- 
claims and related orders were not in either the 
record or the addendum; it was strongly recom- 
mend that the parties review their arguments 
and addendum to determine whether the ad- 
dendum should be supplemented with any 
other pleadings or documents to support its 
arguments on appeal. Jenkins v. APS Ins., LLC, 
2012 Ark. App. 368 (2012). 

Court of appeals was unable to decide the 
merits of a case that had determined custody of 
the parties’ child because of deficiencies in the 
briefs of each party; neither party had ab- 
stracted pretrial hearings in the case or any 
portion of the record. Doughty v. Douglas, 2016 
Ark. App. 461, 503 S.W.3d 848 (2016). 

Appellate court was unable to address the 
issues raised by an ex-wife in her action to 
enforce a California divorce decree because 
essential documents were missing from the 
record on appeal, specifically, neither the sum- 
mons nor the “notice” referenced in the return 
of service were contained in the record, the 
missing summons formed the basis of the trial 
court’s opinion, and both documents were es- 
sential to a determination of the issues. Me- 
deiros v. Medeiros, 2016 Ark. App. 522 (2016). 

Remand to supplement the record was or- 
dered where there was no transcript of the 
family-in-need-of-services hearing in the appel- 
late record, it was not possible to determine 
what statements were made at the hearing, 
what contemporaneous objections, if any, were 
asserted, whether a continuance was re- 
quested, or whether misrepresentations were 
made that would have justified or allowed an 
appeal from an agreed order. Moreover, mate- 
rial documents in the record were not contained 
in the addendum, including a copy of the fam- 
ily-in-need-of-services petition originally filed 
or the order placing the child in the maternal 
grandmother’s custody. T.S.B. v. Robinson, 
2019 Ark. App. 136 (2019). 


Matter Not Properly Included in Record. 
Under this rule, mother was expected to 
include in her record all documents and infor- 
mation necessary for the appellate court to 
consider her arguments on appeal, however, 
because the divorce decree was not included in 
the record, it was impossible for the appellate 
court to determine if the circuit court retained 
exclusive, continuing jurisdiction; thus, mother 
was ordered to supply the appellate court 
within 60 days a certified, supplemental record 
that included the divorce decree, father’s mo- 
tion for a change of custody, and a transcript of 
the hearing containing any pertinent informa- 
tion concerning the question of subject-matter 
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jurisdiction. West v. West, 362 Ark. 456, 208 
S.W.3d 776 (2005). 


Record of Conferences. 

Where conferences held at the bench and in 
chambers were not recorded but were only 
noted as having been held and where substan- 
tive matters were discussed during these con- 
ferences, the case was remanded to the trial 
court to settle the record. Fountain v. State, 269 
Ark. 454, 601 S.W.2d 862 (1980). 


Reopening Records. 

The trial court had no authority to reopen the 
record to include a document not introduced at 
trial. Tackett v. First Sav., 306 Ark. 15, 810 
S.W.2d 927 (1991). 


Statement Based on Recollection. 

An attempt by the defendant’s counsel to 
remedy his failure to request that voir dire be 
reported, by submitting to the Supreme Court a 
reconstruction of the voir dire proceedings, 
based on recollection, was improper since he 
failed to first submit his own statement of the 
omitted proceedings to opposing counsel and, if 
necessary, to the trial court, and it is clear that 
the procedures outlined in subsection (d) of this 
rule are to be pursued in the trial court and not 
in the Supreme Court on appeal. Crafton v. 
State, 274 Ark. 319, 624 S.W.2d 440 (1981). 


Sufficiency of Record. 

When a record cannot be settled pursuant to 
this rule, reversible error exists. Holiday Inns, 
Inc. v. Drew, 276 Ark. 390, 6385 S.W.2d 252 
(1982). 

Trial transcript combined with supplemental 
transcripts generated from reconstruction 
hearings were found sufficient for consideration 
of the merits of appeal. Hood v. State, 329 Ark. 
21, 947 S.W.2d 328 (1997). 

Counsel filing Anders brief stating that the 
appeal of a criminal defendant’s conviction has 
no merit and is frivolous must attach the com- 
plete record of the proceedings below to the 
record on appeal so that the trial court can 
determine if the appeal is truly frivolous. 
Campbell v. State, 74 Ark. App. 277, 53 S.W.3d 
48 (2001). 

Section 9-27-341(b)(3)(B)(ix)(d)(2) clearly re- 
quires that the pleadings and testimony from 
hearings prior to a parental rights termination 
hearing are to be incorporated by reference into 
the trial record, and there is no language in the 
statute that can be interpreted to mean that 
those proceedings must also be designated as a 
part of the appeal record; such an interpreta- 
tion of the statute would be inconsistent with 
subsection (b) of this rule, which clearly per- 
mits the appellant in civil cases to determine, 
at the appellant’s own risk, what parts of the 
record in the trial court the appellant considers 
necessary for the prosecution of the appeal, 
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subject to the right of the appellee to designate 
additional parts of the record to be included in 
the appeal record, if the appellee deems a 
transcript of other parts of the proceedings to 
be necessary. Cobbs v. Ark. Dep’t of Human 
Servs:, 87 Ark. App. 188, 189 S.W.3d 487 (2004). 

Facts of the case did not fall within the ambit 
of subsection (c) of this rule where there was 
nothing to indicate that the lawyer, as the 
appellee, in any way agreed to an abbreviated 
record or acquiesced in the filing of the same; 
there was nothing to suggest that the lawyer 
ever saw the record filed in the case as there 
was no indication that he was notified of its 
filing and the lawyer did not check out the 
record in the case or file an appellee’s brief. 
Johnson v. Simes, 361 Ark. 18, 204 S.W.3d 58 
(2005). 

On review of a termination hearing, the court 
denied a motion filed by the Arkansas Depart- 
ment of Human Services (ADHS) to order ap- 
pellant mother to abstract portions of the re- 
cord that she did not include in her brief as the 
ADHS was free to designate additional parts cf 
the record. Rawles v. Ark. Dep’t of Human 
Servs., 89 Ark. App. 331, 202 S.W.3d 547 (2005). 

Because appellant’s abstract was deficient, 
appellant was ordered pursuant to subsections 
(c) and (e) of this rule, to supply the Arkansas 
Supreme Court with a certified, supplemental 
record, including a transcript of the hearing 
held before the circuit court. Selmon v. Metro. 
Life Ins. Co., 371 Ark. 306, 264 S.W.3d 547 
(2007). 

In a client’s appeal of an order awarding 
judgment to a company on its tortious interfer- 
ence with a contract claim, any arguments 
presented in a written motion or certified 
supplement to the record were not preserved 
for appellate review; the record as it stood 
conformed to the truth of what occurred, as 
required by subsection (e) of this rule. Ad- 
vanced Envtl. Recycling Techs. v. Advanced 
Control Solutions, Inc., 372 Ark. 286, 275 
S.W.3d 162 (2008). 


Supplemental Record Ordered. 

Pursuant to subsections (c) and (e) of this 
rule, the court ordered the purported land- 
owner to (1) supply the court with a certified, 
supplemental record that included a complete 
trial transcript and the proof of service, if part 
of the proceedings below, within 60 days of the 
issuance of this opinion, and (2) file a substi- 
tuted brief that included an abstract of the 
complete trial transcript and an addendum as 
required by Ark. Sup. Ct. & Ct. App. R. 
4-2(a)(5). Chiodini v. Lock, 2009 Ark. 343, 322 
S.W.3d 9 (2009). 

Because the record did not include a certifi- 
cate under Ark. R. Civ. P. 54(b)(2), it was likely 
that there was not yet a final order and that the 
appellate court had no jurisdiction to hear the 
appeal. Pursuant to subdivision (c) of this rule, 
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the appellate court remanded the case for 
supplementation of the record and. rebriefing. 
Edgin v. Cent. United Life Ins. Co., 2012 Ark. 
App. 216 (2012). 

Court ordered the trial court to settle the 
record and ordered defendant to file a substi- 
tuted abstract and brief, for purposes of subsec- 
tion (e) of this rule, Ark. R. App. P—Crim. 4, 
Ark. Sup. Ct. & Ct. App. R. 4-2(a)(8); the record 
and brief, submitted in this appeal, allowed the 
court to address the case’s merits. Reyes v. 
State, 2012 Ark. App. 358 (2012). 

On appeal of a judgment entered against 
appellant for unpaid credit card debt, she ar- 
gued the trial court abused its discretion in 
refusing to exclude exhibits that were provided 
to her on the day before trial in violation of 
discovery rules. Because appellant failed to 
designate in her notice of appeal that her mo- 
tions for discovery be included in the record on 
appeal, the court of appeals could not deter- 
mine what was provided to appellant in re- 
sponse to these requests; thus, the court of 
appeals directed that a supplemental record be 
filed in accordance with subdivision (e) of this 
rule. Harp v. Sec. Credit Servs., LLC, 2012 Ark. 
App. 661 (2012). 

In a foreclosure case, because a first hearing 
relating to a continuance and an order dispos- 
ing of that hearing were not included in the 
record, a remand was necessary for the record 
to be settled and supplemented within 30 days. 
SMG 1054, Inc. v. Thompson, 2014 Ark. App. 
149 (2014). 

In a case where appellant was committed to 
protective custody, supplementation of the re- 
cord was required because missing physician 
statements were material to the case since the 
trial court relied upon those statements in 
finding probable cause to issue an ex parte 
order for emergency custody; moreover, the 
statements were also not included in an adden- 
dum. The appellate court did not have all of the 
evidence which informed and supported the 
trial court’s medical findings and its assertion 
that five physicians opined that appellant was 
unable to care for herself. Doran v. Ark. Dep’t of 
Human Servs., 2014 Ark. App. 238 (2014). 

Appellate court remanded a case to settle and 
supplement the record because the court could 
not determine whether it had jurisdiction to 
hear the appeal; in the absence of an order or 
judgment entered pursuant to the jury’s ver- 
dict, the court was unable to determine from 
the record whether a motion for JNOV was 
timely filed, which was critical to determining 
whether the notice of appeal was timely filed. 
Moreover, the jury verdict forms were not in the 
addendum or the record filed with the court. Air 
Masters Mech., Inc. v. Goodman Distrib., 2015 
Ark. App. 315 (2015). 

Because the right to proceed in forma pau- 
peris in civil matters depended on a determina- 
tion that the underlying action constituted a 
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colorable cause of action, a file-marked copy of 
petitioner’s habeas corpus application was nec- 
essary to a determination of the appeal; proper 
consideration could not be given to petitioner’s 
appeal from the denial of his petition to proceed 
in forma pauperis without a certified, file- 
marked copy of the order from which the appeal 
was taken. Halfacre v. Kelley, 2016 Ark. 71 
(2016). 

Appellate court remanded an appeal to 
supplement the record and addendum, and 
ordered rebriefing, because the court could not 
reach the merits of the appeal as essential 
documents were omitted from the record and 
addendum. Heinrich v. Anders, 2017 Ark. App. 
153 (2017). 

Because the circuit court considered the sub- 
stance of the clients’ depositions and considered 
those depositions to be in lieu of live testimony, 
the Court of Appeals had to remand the case to 
settle and supplement the record to include the 
contents of the binder. Schernikau v. William- 
son, 2018 Ark. App. 34, 540 S.W.3d 710 (2018). 

Record had to be supplemented with a copy of 
the contingency-fee contract clients had with 
an attorney and a letter the attorney claimed 
informed the clients of his right to pursue an 
attorneys lien because they were not in the 
record; the clients’ current attorney included a 
copy of the contract in his addendum in viola- 
tion of Ark. Sup. Ct. & Ct. App. R. 4-2(a)(8). 
Schernikau v. Williamson, 2018 Ark. App. 34, 
540 S.W.3d 710 (2018). 


Transcript of Proceedings. 

Appellant’s motion for new trial and an affi- 
davit in support thereof are not acceptable as a 
substitute for the record of the trial proceed- 
ings, since neither reflect the proffer of rebuttal 
evidence or any objection to any action of the 
trial court. Taylor v. Funk, 270 Ark. 912, 606 
S.W.2d 605 (Ct. App. 1980). 

Appellate court granted a father’s motion to 
unseal the record of the in camera testimony of 
two minor children in a child custody case as 
leaving the record sealed would prevent the 
father from complying with the requirement in 
Supreme Court Rule 4-2 and this rule that an 
appellant include a transcript of relevant testi- 
mony and abstract the record in its brief; a 
suggested alternative that appellate court con- 
sider the record in camera but leave the tran- 
scripts sealed was not an adequate substitute. 
MeNair v. Johnson, 75 Ark. App. 261, 57 S.W.3d 
742 (2001). 

In a divorce case where the record did not 
contain a transcript of a hearing on a motion for 
a new trial, the transcript should have been 
included if the hearing was recorded and the 
transcript was inadvertently omitted from the 
record. If the hearing was not recorded, the 
parties could have reconstructed and settled 
the record if they wanted to include it as part of 
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the record. Spears v. Spears, 2012 Ark. App. 181 
(2012). 

Matter was remanded to the trial court with 
further direction to settle the record by ensur- 
ing that the transcript of the two hearings was 
included in the record submitted on appeal, 
together with any evidence introduced at those 
hearings, because testimony and evidence pre- 
sented at the hearings were material to a 
determination of petitioner’s allegations of in- 
effective assistance of counsel. Lee v. State, 
2016 Ark. 2938, 498 S.W.3d 283 (2016). 


Transcript Unavailable. 

The fact that the prosecuting attorney had 
since become a circuit judge was not a reason to 
prevent the trial court, court clerk, court re- 
porter, and counsel for both sides from attempt- 
ing to reconstruct the record. West v. State, 322 
Ark. 114, 907 S.W.2d 183 (1995). 

In a criminal case where a life sentence 
without parole was imposed, the defendant was 
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entitled to a new trial where the trial transcript 
was inadequate and attempts to reconstruct or 
settle the record had failed. Jacobs v. State, 327 
Ark. 498, 939 S.W.2d 824 (1997). 

The court reporter’s inability to submit the 
record of testimony was good cause to grant 
appellant’s motion for remand to the trial court. 
Schlesier v. State, 330 Ark. 219, 953 S.W.2d 575 
(1997). 


Cited: 

Moix-McNutt v. Brown, 345 Ark. 289, 45 
S.W.3d 384 (2001); Lewis v. State, 354 Ark. 359, 
123 S.W.3d 891 (2003); George v. Ark. Dep’t of 
Human Servs., 88 Ark. App. 135, 195 S.W.3d 
399 (2004); West v. West, 364 Ark. 73, 216 
S.W.3d 557 (2005); Foremost Ins. Co. v. Miller 
County Circuit Court, 2009 Ark. 636 (2009); 
State v. Rainer, 2014 Ark. 306, 440 S.W.3d 315 
(2014); Hamilton v. Bank of the Ozarks, 2021 
Ark. App. 487 (2021). 


Rule 7. Certification, format, and transmission of record. 


(a) Certification. The clerk of the circuit court that entered the judgment, 
decree, or order from which the appeal is taken shall certify the clerk’s portion 
of the record as being a true and correct copy of the record as designated by the 
parties. The court reporter shall certify the court reporter’s portion of the 
record as being a true and correct transcription of the proceedings as 
designated by the parties. 

(b) Format. Records shall be in the electronic format identified below. 
However, any person proceeding pro se and any person with a disability or 
special need that prevents him or her from filing electronically shall be 
provided the record in conventional paper format unless he or she requests an 
electronic record. To the extent possible, conventional paper records shall be 
organized and paginated in the same manner as an electronic record. 

(1) The record shall be saved as searchable and bookmarked portable 
document format (PDF) files. Bookmarks shall be made to each document in 
the record and the at the beginning of each witness’s testimony. 

(2) The PDF page numbers shall correspond to the record page numbers. 

(3) If there is a transcribed portion of the record, that transcribed portion 
shall be saved and paginated as a separate PDF file pursuant to Rule 3-1(f) 
of the Arkansas Rules of Appellate Procedure — Civil. 

(4) If either the circuit clerk’s portion or the court reporter’s portion of the 
electronic record is 30 megabytes or larger, that portion shall be divided into 
separate files for purposes of filing, and each file shall be less than 30 
megabytes. The name of each PDF volume shall indicate the page numbers 
of the record contained in that volume. 

(5) If the record contains exhibits or other items that cannot be digitized, 
those exhibits that were not digitized shall be filed conventionally, and the 
rest of the record shall be filed electronically and shall include a log 
describing those items that were not digitized. 

(c) Transmission. After the record has been duly certified by the clerk, it 
shall be the responsibility of the appellant to electronically transmit such 
record to the clerk of the appellate court for filing and docketing. Any image 
alleged to be pornography shall be filed conventionally and not electronically. 
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Pursuant to Administrative Order 21, any person proceeding pro se and any 
person with a disability or special need that prevents electronic filing shall be 
entitled to submit conventional paper filings. 


HISTORY: Adopted and; amended July 10, 
1995, effective January 1, 1996; amended June 
7, 2001, effective July 1, 2001; amended Decem- 
ber 17, 2020. 


Publisher’s Notes. 

The December 17, 2020 amendments con- 
cerning electronic filing of appeal records are 
mandatory for cases in which the notice of 
appeal was filed on or after June 1, 2021. In its 
December 17, 2020, order, the Supreme Court 
of Arkansas stated: “[W]e authorize the clerk of 
this court to accept for filing conventional paper 
appeal records when the notice of appeal is filed 
prior to June 1, 2021, but the briefs in those 
cases must include an abstract and an adden- 
dum. For all cases in which the notice of appeal 
is filed on or after June 1, 2021 (except for cases 
in which the appellant is proceeding pro se), the 
record shall be filed in electronic format. 

“At this time, we also take the opportunity to 
highlight the importance of the new ‘jurisdic- 
tional statement’ and ‘statement of the case and 
the facts’ sections that were included in the 
proposed amendments and are adopted as final 
today. These new sections replace the abstract 
and addendum requirements and are therefore 
crucial to appellate briefing under the rules as 
amended. Jd. at 3—4. The addendum provided 
the court with information about all of the 
claims raised below, the disposition of those 
claims, and the timeliness of the appeal so that 
we could confirm our appellate jurisdiction. 
This jurisdictional information must now be 
contained in the new jurisdictional statement. 
Ark. Sup. Ct. R. 4-2(a)(5) (as amended by this 
order). And the statement of the case and the 
facts section, like the abstract before it, must 
contain all ‘material’ information that ‘is essen- 
tial to understand the case and to decide the 
issues on appeal.’ Compare Ark. Sup. Ct. R. 
4-2(a)(5) (the former abstract rule) with Ark. 
Sup. Ct. R. 4-2(a)(6) (the new statement of the 
case and the facts rule as amended by this 
order). Thus, appellate practitioners must be 
careful to discuss important factual and proce- 
dural information in the new statement of the 
case and the facts section so that the appellate 
courts can understand the evidence presented 
below to decide the issues on appeal. The juris- 
dictional statement and the statement of the 
case and the facts must also be supported by 
pinpoint citations to the electronic record in the 
format required by Supreme Court Rule 4-2(f) 
as amended by this order. 
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“These new rules still require the appellant 
to transmit the record on appeal from the 
circuit court to the appellate courts. As noted in 
In re Acceptance of Records on Appeal in Elec- 
tronic Format and Elimination of the Abstract- 
ing and Addendum Requirements, 2019 Ark. 
213, we are exploring the possibility of an 
automated process that would allow the circuit 
clerks to submit trial court records directly to 
the appellate clerk. We continue to explore that 
possibility. As technology improves, it is essen- 
tial that we keep pace to ensure maximum 
access to justice. 

“Lastly, we authorize the clerk of this court to 
promulgate and update policies and procedures 
for the implementation of this order and for the 
use and operation of the electronic-filing and 
document-management systems. See In re Ac- 
ceptance of Records on Appeal in Electronic 
Format, 2019 Ark. 213, at 6-7.” 


Reporter’s Notes to Rule 7 (1995): 

This rule tracks former Appellate Rule 7 
without change. The Reporter’s Notes prepared 
in connection with former Appellate Rule 7 are 
set out below. 


Reporter’s Notes to Rule 7: 

1. Rule 7 defines the duties of the clerk of the 
trial court and the appellant. It is the clerk’s 
duty to certify the record and it is the duty of 
the appellant to transmit the record to the 
Arkansas Supreme Court. Superseded Ark. 
Stat. Ann. 2'7-2127.8 (Repl. 1962) required the 
court clerk to transmit the record to the Su- 
preme Court although the clerk seldom per- 
formed such duty. Generally, counsel for appel- 
lant assumed this responsibility under prior 
Arkansas law and this rule should have little 
effect on actual practice in Arkansas. 


Addition to Reporter’s Notes, 2001 Amend- 
ment: 

The reference to the “clerk of the trial court” 
in subdivision (a) has been replaced with “clerk 
the circuit court that entered the judgment, 
decree, or order from which the appeal is 
taken.” In subdivision (b), the phrase “the clerk 
of the trial court” has been reduced to simply 
“the clerk.” In most cases, the circuit clerk 
serves as clerk of the circuit court. However, in 
some counties the county clerk handles probate 
matters. This division of labor is discussed in 
the 2001 Reporter’s Note accompanying Rule 3 
of the Rules of Civil Procedure. 


Rule 8 ARKANSAS COURT RULES Rule 8 


CASE NOTES 


Certification. and exhibits were missing. Craigmyle v. Mar- 
Appellate court was unable to consider an _ golis, 2017 Ark. App. 704 (2017). 

appeal and ordered modification of the record 

and rebriefing due to numerous violations of ily evens : Fr. 

the court rules; for example, the appellate re- Responsibility for Timely Filing. 

cord differed dramatically in size from the Under this rule it is the responsibility of the 

record certified by the circuit court clerk, the party and his attorney to timely file the record 

complaint and answers lacked certification, the in an appeals case to the Court of Appeals. 

pro se appellant’s jurisdictional statement was Davis v. C & M Tractor Co., 2 Ark. App. 150, 617 

deficient, duplicate documents were present, S.W.2d 382 (1981). 


Rule 8. Stay pending appeal. 


(a) Supersedeas defined; necessity. A supersedeas is a written order com- 
manding appellee to stay proceedings on the judgment, decree or order being 
appealed from and is necessary to stay such proceedings. 

(b) Supersedeas; by whom issued. A supersedeas shall be issued by the clerk 
of the circuit court that entered the judgment, decree or order being appealed 
from unless the record has been lodged with the appellate court in which event 
the supersedeas shall be issued by the clerk of the appellate court. 

(c) Supersedeas bond. 

(1) Whenever an appellant entitled thereto desires a stay on appeal, he 
shall present to the court for its approval a supersedeas bond which shall 
have such surety or sureties as the court requires. The bond shall be to the 
effect that appellant shall pay to appellee all costs and damages that shall be 
affirmed against appellant on appeal; or if appellant fails to prosecute the 
appeal to a final conclusion, or if such appeal shall for any cause be 
dismissed, that appellant shall satisfy and perform the judgment, decree or 
order of the circuit court. However, the maximum bond that may be required 
in any civil action under any legal theory shall be limited to twenty-five 
million dollars ($25,000,000), regardless of the amount of the judgment. 

(2) If a party proves by a preponderance of the evidence that the party who 
has posted a bond in accordance with paragraph (1) of this subdivision (c) is 
purposely dissipating or diverting assets outside of the ordinary course of its 
business for the purpose of evading ultimate payment of the judgment, the court 
may enter orders as are necessary to prevent dissipation or diversion, including 
requiring that a bond be posted equal to the full amount of the judgment. 

(d) Proceedings against sureties. If security is given in the form of a bond or 
other undertaking with one or more sureties, each surety submits himself to 
the jurisdiction of the circuit court and irrevocably appoints the clerk of the 
circuit court that entered the judgment, decree, or order as his agent upon 
whom any papers affecting his liability on the bond or undertaking may be 
served. His liability may be enforced on motion in the circuit court without the 
necessity of an independent action. The motion and such notice of the motion 
as the circuit court prescribes shall be filed with the clerk, who shall forthwith 
mail copies to the sureties if their addresses are known. 


HISTORY: Adopted and; amended July 10, without change. The Reporter’s Notes prepared 
1995, effective January 1, 1996; amended June _in connection with former Appellate Rule 8 are 
7, 2001, effective July 1, 2001; amended August set out below. 

7;,2014, 


Reporter’s Notes to Rule 8: 
Reporter’s Notes to Rule 8 (1995): 1. Rule 8 revises and consolidates prior Ar- 
This rule tracks former Appellate Rule 8 kansas law concerning stays during appeal. 
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Section (a) is a consolidation of superseded Ark. 
Stat. Ann. 27-2119 and 27-2120 (Repl. 1962). It 
continues the requirement that a supersedeas 
be obtained in order to stay an appeal. 

2. Section (b) permits the trial court clerk to 
issue a supersedeas up until the time the ap- 
peal has been docketed with the Arkansas Su- 
preme Court. After such date, the supersedeas 
must be issued by the clerk of the Arkansas 
Supreme Court. Under superseded Ark. Stat. 
Ann, 27-2122 and 27-2123 (Repl. 1962), a trial 
court clerk was limited to a period of thirty days 
following the entry of judgment within which to 
issue a supersedeas. Under Rule 8, the trial 
court clerk may issue a supersedeas until such 
time as the record is filed with the Arkansas 
Supreme Court. 

3. Section (c) largely follows superseded Ark. 
Stat. Ann. 27-2121 (Repl. 1962) which was 
largely repealed by superseded Ark. Stat. Ann. 
27-2121.1 (Repl. 1962). No appreciable change 
in prior Arkansas law is effected by this section. 

4. Section (d) is taken from Rule 8(b) of the 
Federal Rules of Appellate Procedure and is 
generally in accord with prior Arkansas law. 


Addition to Reporter’s Notes, 2001 Amend- 
ment: 

The references to “court” in subdivision (b) 
and to “trial court” in subdivisions (c) and (d) 
have been replaced with “circuit court.” Under 
Constitutional Amendment 80, the circuit 
courts are the “trial courts of original jurisdic- 
tion” in the state. 

In subdivision (b) and the first sentence of 
subdivision (d), the clerk of the trial court is 
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Rule 8 


now referred to as the “clerk of the circuit court 
that entered the judgment, decree, or order.” In 
the third sentence of subdivision (d), the refer- 
ence is simply to “the clerk.” In most cases, the 
circuit clerk serves as clerk of the circuit court. 
However, in some counties the county clerk 
handles probate matters. This division of labor 
is discussed in the 2001 Reporter’s Note accom- 
panying Rule 3 of the Rules of Civil Procedure. 


Addition to Reporter’s Notes, 2014 Amend- 
ment: 

A second paragraph has been added to sub- 
division (c) of the rule, and the original text 
designated accordingly. The second paragraph 
and a new sentence at the end of the first 
paragraph are taken from section 17 of Act 649 
of 2003, codified at Ark. Code Ann. § 16-55-214. 
With the adoption of these changes, the statute 
is superseded pursuant to Ark. Code Ann. § 16- 
11-301. Also superseded are Ark. Code Ann. 
§§ 16-68-301 to -306, outdated provisions ref- 
erenced in section 16-55- 214 that were enacted 
as part of the Civil Code of 1868. 

The last sentence of paragraph (c)(1) sets the 
maximum amount of a supersedeas bond at $25 
million, as did section 16-55-214. Like the stat- 
ute, paragraph (c)(2) provides an exception 
when necessary to prevent the appellant from 
diverting or dissipating assets to evade pay- 
ment of the judgment. 


RESEARCH REFERENCES 

U. Ark. Little Rock L.J. Survey of Arkansas 
Law: Civil Procedure, 6 U. Ark. Little Rock L.J. 
97. 


CASE NOTES 


Appeal Rendered Moot by Payment. 

If, as a matter of right, the payer of an 
outstanding judgment could have posted a su- 
persedeas bond instead of paying the judgment, 
he must show that he was unable to post such 
a bond, or his payment of the judgment is 
deemed voluntary and his appeal from’ the 
judgment is rendered moot. Lytle v. Citizens 
Bank, 4 Ark. App. 294, 630 S.W.2d 546 (1982). 


Authority in Absence of Supersedeas. 

Where no supersedeas or stay was issued 
under this rule and Ark. R. Civ. P. 62, city had 
authority and responsibility to furnish services 
to annexed area and collect franchise taxes 
during pendency of the appeal from annexation 
order. Jackson v. City of Little Rock, 274 Ark. 
51, 621 S.W.2d 852 (1981). 


Construction. 
The language of subsection (c) of this rule is 
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discretionary. Ryder Truck Rental, Inc. v. Sut- 
ton, 305 Ark. 374, 807 S.W.2d 909 (1991). 


Costs and Damages. 

“Costs and damages” include interest on the 
judgment and all costs and damages for delay 
that may be adjudged against appellant on 
appeal or which may result from dismissal or 
affirmance of the decision appealed. Schramm 
v. Piazza, 53 Ark. App. 99, 918 S.W.2d 733 
(1996). 


Effect of Supersedeas. 

The function of a supersedeas is to stay the 
execution of the judgment pending the period it 
is superseded, but the validity of the judgment 
is not effected by the stay; it is merely a legal 
prohibition from execution on the judgment 
until that prohibition has been removed by 
operation of law or a judgment of the Supreme 
Court. Searcy Steel Co. v. Mercantile Bank, 19 
Ark. App. 220, 719 S.W.2d 277 (1986). 


Rule 8 


The issuance of a supersedeas does not have 
the effect of vacating the judgment but only 
stays proceedings thereunder to maintain the 
status quo until the legal prohibition contained 
in the supersedeas has been removed; if no writ 
for the execution of the judgment has been 
issued at the time the supersedeas is filed, no 
writ may be issued, but if, at the time the 
supersedeas becomes effective, the lien of a writ 
has already attached, it has only the effect of 
prohibiting further proceedings to enforce the 
lien. Searcy Steel Co. v. Mercantile Bank, 19 
Ark. App. 220, 719 S.W.2d 277 (1986). 


—Filing of Bond. 

A supersedeas order relates back to the filing 
of a valid supersedeas bond and retroactively 
effects a stay during the period of time between 
the filing of the supersedeas bond and the filing 
of the supersedeas order. Ryder Truck Rental, 
Inc. v. Sutton, 305 Ark. 374, 807 S.W.2d 909 
(1991). 

Writs of garnishment issued between the 
date the supersedeas bond was filed and the 
date the supersedeas order was filed were not 
valid, as a retroactive stay was in effect from 
the date of the filing of the bond. Ryder Truck 
Rental, Inc. v. Sutton, 305 Ark. 374, 807 S.W.2d 
909 (1991). 

Where the lien of the writ of garnishment has 
attached before a supersedeas bond is filed, the 
bond has only the effect of staying further 
proceedings to enforce the lien and does not 
have the effect of releasing the lien of prior 
attachments. Everett v. Wingerter, 35 Ark. App. 
139, 816 S.W.2d 613 (1991). 


Lower Court Jurisdiction. 

Circuit court was unable to grant a motion to 
stay a judgment pending appeal because it lost 
jurisdiction due to the record being lodged with 
the appellate court; because the record had 
already been lodged, an order denying the su- 
persedeas bond was moot. Burks v. Liberty 
Bank, 2014 Ark. App. 672 (2014). 


Payment of Judgment. 

Voluntary payment of a judgment amount 
assessed against a party is entirely inconsis- 
tent with a subsequent appeal directly related 
to that payment. Shepherd v. State Auto Prop- 
erty & Cas. Ins. Co., 312 Ark. 502, 850 S.W.2d 
324 (1993). 

Appellants’ appeal was not inconsistent with 
their acceptance of the judgment amounts, 
where the judgment awards that were accepted 
were the appellants in any event, their claims 
on appeal expressly going to additional awards. 
Shepherd v. State Auto Property & Cas. Ins. 
Co., 312 Ark. 502, 850 S.W.2d 324 (1993). 


Removal of Supersedeas. 
When the judgment-debtor’s appeal from the 
order of the circuit court, holding that service of 
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its writ of garnishment against the bank was 
not proper, was dismissed, the prohibition of 
the supersedeas against further proceedings 
under the writ of garnishment was removed. 
Searcy Steel Co. v. Mercantile Bank, 19 Ark. 
App. 220, 719 S.W.2d 277 (1986). 


Stay Ordered by Appellate Court. 

Once an appeal has been docketed in the 
Court of Appeals, its jurisdiction attaches and 
the court may, in a proper case, direct that the 
order of the trial court be stayed pending a final 
determination on appeal. McCluskey v. Kerlen, 
4 Ark. App. 334, 631 S.W.2d 18 (1982). 

Where the adoptive parents filed a motion in 
the trial court to stay the trial court’s order 
requiring the adoptive parents to relinquish 
custody of the minor child to his natural mother 
but the court had not yet acted on the motion, 
the Court of Appeals could grant the adoptive 
parents’ application for an order staying the 
custodial order of the trial court pending their 
appeal where the record showed that the adop- 
tive parents had cared for the child since birth 
and there was no indication that imminent 
danger to the child’s welfare would result. Mc- 
Cluskey v. Kerlen, 4 Ark. App. 334, 631 S.W.2d 
18 (1982). 

In a birth certificate dispute involving same- 
sex married couples and their children, an 
emergency stay was partially granted because 
substantial confusion could have resulted if the 
circuit court’s order remained in effect and was 
later altered by a decision of the appellate 
court, the issues presented were complex, with 
portions of a statute being struck and substan- 
tial additions being made to a provision of the 
Arkansas Code (§ 20-18-401), and a stay would 
not have prejudiced the named plaintiffs be- 
cause they had already received or would have 
received the individual relief requested. Smith 
v. Pavan, 2015 Ark. 474 (2015). 


Supersedeas Bond. 

The pledge of property is a kind of surety that 
exists and is provided for under subsection (c) 
of this rule. Ryder Truck Rental, Inc. v. Sutton, 
305 Ark. 374, 807 S.W.2d 909 (1991). 

This Rule provided sufficient latitude for 
court to accept an unsecured pledge of property 
as a valid supersedeas bond. Ryder Truck 
Rental, Inc. v. Sutton, 305 Ark. 374, 807 S.W.2d 
909 (1991): 

Where property is pledged for a supersedeas 
bond the fair market method of valuation is 
appropriate for determining value of the prop- 
erty. Ryder Truck Rental, Inc. v. Sutton, 305 
Ark. 374, 807 S.W.2d 909 (1991). 

A pledge of cash in an amount sufficient to 
satisfy the judgment if affirmed on appeal is an 
acceptable alternative to a personal or corpo- 
rate bond. Everett v. Wingerter, 35 Ark. App. 
139, 816 S.W.2d 613 (1991). 


Rule 9 


A letter of credit can constitute an acceptable 
surety for purposes of a supersedeas bond. 
Home Mut. Fire Ins. Co. v. Jones, 62 Ark. App. 
182, 969 S.W.2d 675 (1998). 

An irrevocable letter of credit in the principal 
amount of a judgment was insufficient to obtain 
supersedeas since this amount was less than 
what would be owed on the judgment if it were 
affirmed, if the appeal were dismissed, or if the 
appellant failed to prosecute the appeal on 
some other ground. Home Mut. Fire Ins. Co. v. 
Jones, 62 Ark. App. 182, 969 S.W.2d 675 (1998). 

A supersedeas bond must be sufficient to 
cover all costs and damages that may result 
from the appeal, including any interest that 
may accrue. Jameson v. Johnson, 343 Ark. 272, 
33 S.W.3d 140 (2000). 

When a trustee failed to submit a super- 
sedeas bond with his motion for a stay of a trial 
court’s order approving a city’s condemnation 
ordinance, his motion was denied without con- 
sidering its merits. Wayne Alexander Trust v. 
City of Bentonville, 345 Ark. 577, 47 S.W.3d 262 
(2001). 

Trial court had jurisdiction to enter an order 
requiring parties seeking to appeal the trial 
court’s approval of a class-action settlement to 
post a supersedeas bond pending the outcome 
of the appeal where the appellate record had 
not yet been lodged with the appellate court at 
the time of the entry of the trial court’s order; 
where there was nothing in the record to show 
_ that the trial court had abused its discretion in 
requiring a bond to be posted, the parties’ 
petition for a writ of certiorari challenging the 
trial court’s order was denied. Ballard v. Clark 
County, Arkansas Circuit Court, 347 Ark. 291, 
61 S.W.3d 178 (2001). 

Where remainder beneficiaries appealed a 
judgment in a trust suit allowing the lifetime 
beneficiary to invade the trust for her expenses, 
the court did not err when it required appel- 
lants to post a bond in the amount of 
$181,792.28; the court properly took into ac- 
count the costs and damages to which the 
lifetime beneficiary would be entitled if she 
prevailed on appeal. Bailey v. Delta Trust & 
Bank, 359 Ark. 424, 198 S.W.3d 506 (2004). 
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In an appeal involving the interpretation of a 
trust agreement, the trust assets did not re- 
place the need for a supersedeas bond; the bond 
was needed to secure the funds necessary to 
ensure that the needs of the elderly beneficiary 
would be met during the pendency of the ap- 
peal. Bailey v. Delta Trust & Bank, 359 Ark. 
424, 198 S.W.3d 506 (2004). 

Circuit court erred in granting the class 
member’s request for a supersedeas bond as the 
injury the nursing home complained of was 
having to provide a bond prior to judgment and, 
by the time the issue could be reviewed after a 
judgment was entered, the bond would have 
served the improper purpose of protecting a 
judgment that had not been entered; the injury 
would be done and, thus, the right of appeal 
was not an adequate remedy under these cir- 
cumstances. Beverly Enters.-Ark., Inc. v. Cir- 
cuit Court, 367 Ark. 13, 238 S.W.3d 108 (2006). 

In a trust’s unlawful detainer proceeding 
against the debtor, the debtor’s motions to stay 
order pending appeal and for belated brief were 
denied as the supersedeas bond was a thresh- 
old requirement of this rule, which was not 
met, and the debtor failed to meet court dead- 
lines after several extensions. Harris v. Mont- 
gomery Testamentary Trust, 370 Ark. 518, 262 
S.W.3d 145 (2007). 

Circuit court did not abuse its discretion in 
failing to require a bond on appeal where the 
challenged circuit court judge candidate had 
filed a motion for stay in the circuit court, but 
that request was not granted, and the candi- 
date had not requested a stay from the appel- 
late court. Wyatt v. Carr, 2020 Ark. 21, 592 
S.W.3d 656 (2020). 


Cited: 

Festinger v. Kantor, 272 Ark. 411, 616 S.W.2d 
455 (1981); Koroklo v. Koroklo, 302 Ark. 96, 787 
S.W.2d 241 (1990); Unborn Child Amendment 
Comm. v. Ward, 318 Ark. 165, 883 S.W.2d 817 
(1994); Ouachita Trek & Dev. Co. v. Rowe, 341 
Ark. 456, 17 S.W.3d 491 (2000); Larscheid v. 
Arkansas Dep’t of Human Servs., 343 Ark. 580, 
36 S.W.3d 308 (2001); LaPointe v. New Tech., 
Inc., 2014 Ark. App. 346, 437 S.W.3d 126 (2014). 


Rule 9. Extension of time when clerk’s office is closed. 


Whenever the last day for taking any action under these rules or under the 
Rules of the Supreme Court and Court of Appeals falls on a Saturday, Sunday, 
legal holiday, or other day when the clerk’s office is closed, the time for such 
action shall be extended to the next business day. 
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Rule 10 


HISTORY: Adopted May 5, 1980; adopted 
and; amended July 10, 1995, effective January 
1, 1996; amended January 22, 2004. 


Reporter’s Notes to Rule 9 (1995): 
This rule is identical to former Appellate 
Rule 9. 


Addition to Reporter’s Notes, 2004 Amend- 
ment: 
The rule has been amended to address the 
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situation in which the clerk’s office is closed for 
reasons other than weekends and legal holi- 
days. This change mirrors an amendment to 
Ark. R. Civ. P. 6(a) in 2003 that incorporates the 
Supreme Court’s holding in Honeycutt v. Fan- 
ning,-349 Ark. 324, 78 S.W.3d 96 (2002). 


CASE NOTES 


Applicability. 

_, Supreme Court and Court of Appeals Rules 
.20(a) and 29(6) [now see S. Ct. & Ct. App. Rules 
-2-3 and 2-4] should be revised to remove the 
strict 17 calendar day requirement for filing 
petitions for review and rehearing so that this 
rule will apply to the time limits on those 
petitions. Sloss v. Farmers Bank & Trust Co., 
290 Ark. 311A, 722 S.W.2d 598 (1987). 


Illustrative Cases. 

Where the filing deadline fell on Saturday, 
July 2, 1994, and was also followed by a legal 
holiday, Monday, July 4, 1994, the notice of 
appeal was timely filed on the following busi- 
ness day, Tuesday, July 5, 1994. Watanabe v. 
Webb, 320 Ark. 375, 896 S.W.2d 597 (1995). 

Cross-appeal which was filed December 27, 


Rule 10. Uniform paper size. 


1995, was timely filed with the clerk of the 
court that entered the judgment, even though 
December 23, 1995, was the tenth day after 
receipt of notice of appeal; under this rule, 
whenever the last day for taking action falls on 
a Saturday, Sunday, or legal holiday, the time 
for such action shall be extended to the next 
business day, and in the case at bar December 
23 was a Saturday, December 24 was a Sunday, 
and December 25 and 26 were legal holidays; 
therefore, December 27 was the next business 
day. Flemings v. Littles, 324 Ark. 112, 918 
S.W.2d 718 (1996). 


Cited: 
Markham v. State, 303 Ark. 438, 798 S.W.2d 
58 (1990). 


All notices of appeal, motions, orders, records, transcripts, and other papers 
required or authorized by these rules shall be on 8 %” x 11” paper. 


HISTORY: Adopted May 15, 1989; adopted 
and; amended July 10, 1995, effective January 
1, 1996. 


Reporter’s Notes to Rule 10 (1994) [(1995)]: 
This rule is identical to former Appellate 
Rule 10. 


RESEARCH REFERENCES 


Ark. L. Notes 
Watkins, Procedural Notes from All Over, 
1989 Ark. L. Notes 65. 


Rule 11. Certification by parties and attorneys; frivolous appeals; 


sanctions. 


(a) The filing of a brief, motion or other paper in the Supreme Court or the 
Court of Appeals constitutes a certification of the party or attorney that, to the 
best of his knowledge, information and belief formed after reasonable inquiry, 
the document is well grounded in fact; is warranted by existing law or a good 
faith argument for the extension, modification, or reversal of existing law; is 
not filed for an improper purpose such as to harass or to cause unnecessary 
delay or needless increase in the cost of litigation; and that the document 
complies with the requirements of Rule of Civil Procedure 5(c)(2) regarding 
redaction of confidential information. A party or an attorney who files a paper 
in violation of this rule, or party on whose behalf the paper is filed, is subject 
to a sanction in accordance with this rule. 
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(b) The Supreme Court or the Court of Appeals shall impose a sanction upon 
a party or attorney or both for (1) taking or continuing a frivolous appeal or 
initiating a frivolous proceeding, (2) filing a brief, motion, or other paper in 
violation of subdivision (a) of this rule, (3) prosecuting an appeal for purposes 
of delay in violation of Rule 6-2 of the Rules of the Supreme Court and Court 
of Appeals, and (4) any act of commission or omission that has an improper 
purpose, such as to harass or to cause unnecessary delay or needless increase 
in the cost of litigation. For purposes of this rule, a frivolous appeal or 
proceeding is one that has no reasonable legal or factual basis. 

(c) Sanctions that may be imposed for violations of this rule include, but are 
not limited to, dismissal of the appeal; striking a brief, motion, or other paper; 
awarding actual costs and expenses, including reasonable attorneys’ fees; 
imposing a penalty payable to the court; awarding damages attributable to thie 
delay or misconduct; and, where there has been delay, advancing the case on 
the docket and affirming. 

(d) A party may by motion request that a sanction be imposed upon another 
party or attorney pursuant to this rule, or the court may impose a sanction on 
its own initiative. A motion shall be in the form required by Rule 2-1 of the 
Rules of the Supreme Court and Court of Appeals, with citations to the record 
where appropriate, and will be called for submission three weeks after filing. 
The opposing party may file a response within 21 days of the filing of the 
motion. If the court on its own initiative determines that a sanction may be 
appropriate, the court shall order the party or attorney to show cause in 
writing why a sanction should not be imposed on the party or attorney or both. 


HISTORY: Added November 18, 1996, effec- addresses delay, and sets forth the same proce- 
tive March 1, 1997; amended October 23, 2008, dure specified in that rule. 
effective January 1, 2009. 

Addition to Reporter’s Notes, 2008 Amend- 

Reporter’s Notes to Rule 11: ment: ; 

This rule, added in 1997, addresses frivolous Subdivision (a) has been amended by adding 
appeals and other misconduct, topics that were @ Rew element to the certifications made by a 
heretofore not covered by these rules. The Su- Party or an attorney when that person signs a 
preme Court has held that Rule 11 of the Rules brief, motion, or other paper, including a peti- 
of Civil Procedure does not apply on appeal, tion for rehearing or review. The change paral- 
Wright v. Eddinger, 320 Ark. 151, 894 S.W.2d lels the 2008 amendment to Rule of Civil Pro- 
937 (1995), and the Rules of the Supreme Court cedure 11. When counsel or a pro se litigant 


. . i brief, motion, petition, or other paper 
and the Court of Appeals deal only with specific S!87° 2 p : 2 ; 
problems, such as insufficient abstracts and filed with the appellate court, the person is also 


appeals prosecuted for purposes of delay. In certifying compliance with Administrative Or- 


prea ia ae Rede Unies o Anrer der 19’s mandate for redaction of necessary and 


late procedure expressly provides for an award ote co cules LD gge ode WN LSS Ghee 
of “ “ne “saben aa rf single ils (cite Pal ee suai being filed. The redaction/filing-under-seal pro- 


cedure for confidential information is outlined 

the appellee if an appeal is frivolous, and two in Rule of Civil Procedure 5(c)(2\(A) & (B) and 

eee RENE ema’ with the issue. See 28 explained in the Addition to Reporter’s Notes, 
Rule 11 does not follow the federal model Poe aE ene pe ee Gerona EO 

because confusion has arisen in the federal RESKRARCH REFERENCES 

courts as to the relationship between Rule 38 

and the two statutes. Rather, the new rule is Ark. L. Rev. 

based on a proposal offered in response to the Recent Developments — 1997 Amendments 

problems that have arisen under the federal to the Arkansas Rules of Civil Procedure and 

provisions. See Martineau, Frivolous Appeals: the Rules of Appellate Procedure — Civil, 50 

The Uncertain Federal Response, 1984 Duke Ark. L. Rev. 149. 

L.J. 845. In addition, the new rule contains a Bryan, Arkansas Rule of Appellate Procedure 

cross-reference to Rule 6-2 of the Rules of the 11: What Should the Practitioner Expect?, 53 

Supreme Court and Court of Appeals, which Ark. L. Rev. 661. 
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Child Custody. 

Supreme Court imposed sanctions on party 
in custody case who continued to seek a change 
of custody based on allegations of changes in 
circumstances that occurred prior to the last 
custody order, contrary to Supreme Court’s 
directive in earlier opinions. Jones v. Jones, 329 
Ark. 320, 947 S.W.2d 6 (1997). 


False Claims. 

In a class action proceeding, the bank argued 
on appeal that the partial summary-judgment 
order entered in the circuit court was final even 
though no damages had been awarded, while at 
the same time arguing in the circuit court that 
no final order had been entered; although the 
bank eventually conceded that the partial sum- 
mary-judgment order was not final, the Arkan- 
sas Supreme Court disagreed with the bank’s 
assertion that it acted in good faith and upheld 
an award of sanctions in the form of costs and 
attorney fees. United States Bank, N.A. v. Mil- 
burn, 352 Ark. 144, 100 S.W.3d 674 (2003). 


Frivolous Appeal. 

Where the court determined that counsel’s 
petition offered what appeared to be frivolous 
and argumentative assertions, the court in- 
voked this rule and ordered counsel to show 
cause why sanctions should not be imposed. 
Jones v. Jones, 328 Ark. 684, 944 S.W.2d 121 
(1997). 

Reasonable attorney’s fees would be awarded 
for work in responding to a petition where the 
legal argument and request in the petition to 
depart from present case law were dependent 
upon statements of facts that could not be 
found in the record and, therefore, were not 
well grounded. Financial Benefit Life Ins. Co. v. 
Weedman, 333 Ark. 269, 968 S.W.2d 624 (1998). 

The appellants’ motion was frivolous because 
it was not well grounded in fact or warranted 
by existing law, and caused a needless increase 
in the cost of litigation to the appellees and, as 
a result, attorneys’ fees and costs were 
awarded. Eads v. Hall, 340 Ark. 375, 10 S.W.3d 
441 (2000). 

Attorney-appellant was ordered to show 
cause in writing why a sanction should not be 
imposed against him where he continued pur- 
suit of an appeal even though the decision in 


Rule 12. Substitution of Parties. 
(a) Death of party. 


another identical action commenced by him 
disposed of the identical issue on appeal more 
than four months earlier. Stilley v. Hubbs, 344 
Ark. 1,40 S.W.3d 209 (2001). 

The appellate court granted the department 
store’s motion for sanctions for imposition of 
costs and attorney fees against the injury vic- 
tim because there was no violation of any of the 
Arkansas Rules of Professional Conduct by the 
department store’s counsel, as alleged by the 
victim, and, therefore, there was no factual or 
legal support for the appeal. Whaley v. Kroger 
Co., 352 Ark. 122, 98 S.W.3d 824 (2003). 

Motion to strike or dismiss the appeal pursu- 
ant to this rule was denied where the adminis- 
tratrix clearly believed that because she was 
timely appointed as the personal representa- 
tive of the estate and had standing to file the 
complaint, she might have prevailed, and fu- 
ture litigation abuse was not a potential issue. 
Bambico v. Ouachita Indus., 2018 Ark. App. 
537, 564 S.W.3d 534 (2018). 


Jurisdiction. 

Allegations that petition filed in trial court 
was in disrespect of and the disregarded the 
Supreme Court’s authority and its prior deci- 
sions must be addressed by the trial court 
under this rule, and not in a motion filed with 
the Supreme Court for sanctions under this 
rule. Jones v. Jones, 329 Ark. 320, 947 S.W.2d 6 
(1997). 


Sanctions Affirmed. 

Contrary to the attorneys argument, the 
father, through his guardian ad litem, did not 
file a motion for contempt under § 16-10- 
108(c), but rather filed a motion to quash the 
deposition, which contained a request for sanc- 
tions under this rule; the trial court did not 
enter a contempt order against the attorney, 
but he argued such on appeal and did not 
develop an argument regarding the sanctions 
under this rule, and because he failed to do so, 
the court refused to develop an argument for 
him and thus the court affirmed. McDermott v. 
Sharp, 371 Ark. 462, 267 S.W.3d 582 (2007). 


Cited: 

Jones v. Jones, 328 Ark. 97, 940 S.W.2d 881 
(1997); In re Davis, 345 Ark. 46, 43 S.W.3d 156 
(2001). 


(1) Ifa party dies before the record has been filed in the appellate court or 
the appellate court has otherwise acquired jurisdiction of the case, substi- 
tution of parties is governed by Rule 25 of the Rules of Civil Procedure. 

(2) If a party dies after the appellate court acquires jurisdiction of the 
case, the decedent’s personal representative may be substituted as a party 
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on motion filed with the Clerk of the Supreme Court and Court of Appeals by 
the personal representative, by any party, or by the attorney for the deceased 
party. The motion of a party or of the attorney for the deceased party must 
be served on the representative. If there is no personal representative of the 
deceased party, any party or the attorney for the deceased party may suggest 
the death on the record, and, unless within 90 days after the death is 
suggested on the record a motion is filed to substitute the deceased party’s 
heirs, devisees, personal representative, or special administrator, the court 
may take appropriate action, including dismissal of the appeal as to the 
deceased party. 

(b) Transfer of interest. If an interest of a party is transferred, the action 
may be continued by or against the original party unless the court, on motion, 
orders the transferee to be substituted in the action or joined with the original 
party. 

(c) Incompetency. If a party becomes incompetent, the court may, on motion, 
permit the action to be continued by or against the party’s representative. 

(d) Public Officers; Death or Separation from Office. 

(1) When a public officer is a party to an action in his or her official 
capacity and during its pendency dies, resigns, or otherwise ceases to hold 
office, the action does not abate and the officer’s successor is automatically 
substituted as a party. Proceedings following the substitution shall be in the 
name of the substituted party, but any misnomer not affecting the substan- 
tial rights of the parties shall be disregarded. An order of the substitution 
may be entered at any time, but the omission to enter such an order shall not 
affect the substitution. 

(2) When a public officer sues or is sued in his or her official capacity, the 
officer may be described as a party by the officer’s official title rather than by 
name; but the court may require that the officer’s name be added. 


HISTORY: Added December 7, 2017, effec- 131, this rule was adopted to create a procedure 
tive January 1, 2018. for substitution of parties on appeal. This rule 
borrows from provisions in Federal Rule of 

Reporter’s Notes (2018): 


Appellate Proced 43 and Ark Rule of 
Following the decision in Planchon v. Local et darn a fe Hee) i i ag acca ai 


Police & Fire Retirement System, 2015 Ark. 
CASE NOTES 


Cited: 
Guenther v. Guenther, 2018 Ark. App. 538, 
566 S.W.3d 132 (2018). 
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INDEX TO RULES OF APPELLATE 
PROCEDURE--CIVIL 


A 


ABBREVIATED RECORD, AppCiv 3. 
APPEALABLE MATTERS, AppCiv 2. 


APPEALS. 
Generally, AppCiv 3. 


ARBITRATION. 
Appealable matters, AppCiv 2. 


B 


BOND. 
Supersedeas bond, AppCiv 8. 


C 


CERTIFICATION BY PARTIES 
AND ATTORNEYS, AppCiv 11. 


CLOSURE OF CLERK’S OFFICE. 
Extension of time, AppCiv 9. 


CONFIDENTIAL INFORMATION. 

Access to records, material under 
seal, AppCiv 6. 

Certifications by persons signing 
pleadings and papers, AppCiv 
11. 

CRIMINAL MATTERS, PRIORITY 
OF APPEAL, AppCiv 2. 


CROSS-APPEALS, AppCiv 3. 
D 


DEFINITIONS. 
Supersedeas, AppCiv 8. 


DISMISSAL OF APPEAL. 
Civil cases, AppCiv 3. 


E 


ENTRY OF JUDGMENT. 
When entered, AppCiv 4. 
EXHIBITS. 


Record on appeal. 
Record to be abbreviated, AppCiv 6. 


EXTENSION OF TIME, AppCiv 4, 9. 
Filing record on appeal, AppCiv 5. 


F 


FAILURE TO PURSUE APPEAL, | 
AppCiv 3. 


FRIVOLOUS APPEALS, AppCiv 11. 


H 


HOLIDAYS. 
Extension of time, AppCiv 9. 


J 


JOINT OR CONSOLIDATED 
APPEALS, AppCiv 3. 


JUDGMENT NOTWITHSTANDING 
THE VERDICT. 

Extension of time for filing appeal, 
AppCiv 4. 


M 


MATTERS TO BE CONSIDERED, 
AppCiv 2. 

METHOD OF TAKING APPEAL, 
AppCiv 3. 


N 


NEW TRIAL. 

Extension of time for filing appeal, 
AppCiv 4. 

NOTICE OF APPEAL, AppCiv 3. 

Filed same day as judgment 
entered, AppCiv 4. 

Service of process, AppCiv 3. 

Time for filing, AppCiv 4. 

Extension of time, AppCiv 4, 9. 


P 


PAPER SIZE, AppCiv 10. 
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PARTIES, SUBSTITUTION, AppCiv 
12. 
PRIORITY OF APPEALS, AppCiv 2. 
R 


RECORD ON APPEAL. 
Abbreviated record, AppCiv 3. 
Certification, AppCiv 7. 

Content, AppCiv 6. 

Correction or modification, AppCiv 
6. 

Extension of time, AppCiv 4, 9. 

Filing, AppCiv 5. 


Record to be abbreviated, AppCiv 6. 


Sealed contents, access to, AppCiv 
6. 

Statement of points, AppCiv 3. 

Statement of the evidence or 
proceedings, AppCiv 6. 

Transcript of proceedings, AppCiv 
6 


Transmission, AppCiv 7. 
When filed, AppCiv 5. 


S 
SANCTIONS. 
Frivolous appeals, AppCiv 11. 
SATURDAY. 


Extension of time, AppCiv 9. 


SCOPE OF RULES, AppCiv 1. 


SERVICE OF PROCESS. 
Notice of appeal, AppCiv 3. 


STATEMENT OF POINTS, AppCiv 3. 


STATEMENT OF THE EVIDENCE 
OR PROCEEDINGS, AppCiv 6. 


STAY PENDING APPEAL, AppCiv 8. 


SUBSTITUTION OF PARTIES, 
AppCiv 12. 


SUNDAY. 
Extension of time, AppCiv 9. 


SUPERSEDEAS, AppCiv 8. 


SURETIES. 
Proceedings against sureties, 
AppCiv 8. 


T 
TIME FOR FILING APPEAL, 


AppCiv 4. 
Extension of time, AppCiv 4, 9. 


TRANSCRIPTS, AppCiv 6. 
Abbreviated record, AppCiv 3. 


U 


UNIFORM PAPER SIZE, AppCiv 10. 
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Rule 

Rule 1. Right of appeal. 

Rule 2. Time and method of taking appeal. 
Rule 3. Appeal by state. 


Rule 4. Time for filing record, contents of record. 


Rule 5. No bond for costs. 
Rule 6. Bail on appeal. 
Rule 7. Appeal after confinement. 


Rule 8. Exceptions and motion for new trial unnecessary. 


Rule 9. Acquittal barring prosecution. 
Rule 10. 

mance. 
Rule 11. Proceedings on reversal. 
Rule 12. 
Rule 18. 
Rule 14. 
Rule 15. 
Rule 16. 
Rule 17. 
Rule 18. 
Rule 19. 


Judgment for costs. 
Matters to be considered on appeal. 
Action to be taken on appeal. 


Uniform paper size. 


Publisher’s Notes. 

By Per Curiam Dec. 4, 1995, the Supreme 
Court of Arkansas moved two of the criminal 
appellate rules adopted July 10, 1995 to be Ark. 


Rule 1. Right of appeal. 


Automatic appeal and mandatory review in death-sentence cases; procedure on affir- 


Deduction of confinement under prior conviction. 


Trial counsel’s duties with regard to appeal. 
Time extension when last day for action on Saturday, Sunday or holiday. 


Motions requesting copy of record or brief. 


R. Crim. P. 33.2 and Ark. R. Crim. P. 33.3, and 
renumbered the Rules of Appellate Procedure 
— Criminal accordingly. 


(a) Right of appeal. Any person convicted of a misdemeanor or a felony by 
virtue of trial in any circuit court of this state has the right to appeal to the 
Arkansas Court of Appeals or to the Supreme Court of Arkansas. An appeal 
may be taken jointly by codefendants or by any defendant jointly charged and 
convicted with another defendant, and only one (1) appeal need be taken where 
a defendant has been found guilty of one (1) or more charges at a single trial. 
Except as provided by ARCrP 24.:3(b) there shall be no appeal from a plea of 
guilty or nolo contendere. 

(b) Precedence. Appeals in criminal cases shall take precedence over all 
other business of the Supreme Court. Appeals under RAP-Civ 2(a)(6), (7), and 
(9) shall take next precedence in the Supreme Court. 

(c) Death of defendant. Upon the death of a defendant, the appeal shall not 
abate. The appeal shall continue on the relation of a representative party as 


provided in Ark. R. Civ. P. 25(a). 


HISTORY: Amended July 13, 1987, effective 
October 1, 1987; adopted and amended July 10, 
1995, effective January 1, 1996; amended De- 
cember 9, 2004, effective January 1, 2005. 


Reporter’s Notes to Rule 1 (1995): 
Subsection (a) is former Ark. R. Crim. P. 36.1 
modified only by substituting “Ark. R. Crim. P. 
24.3” for “Rule 24.3.” The first sentence of 
subsection (b) is former Ark. R. Crim. P. 36.2. 
The second sentence is former ARAP 2(c) 


slightly modified. Subsection (c) is former Ark. 
R. Crim. P, 36.3. 


Addition to Reporter’s Notes, 2004 Amend- 
ment 

Subsection (c) was amended in 2004 to per- 
mit an appeal to continue following the death of 
a defendant. Prior to this amendment, no ap- 
peal could be taken after the death of a defen- 
dant, and any appeal taken during a defen- 
dant’s life abated upon his death. This situation 
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could create collateral consequences to the es- 
tate and heirs of a defendant. For example, 
assume that a defendant convicted of homicide 
is the beneficiary of an insurance policy insur- 
ing the life of the homicide victim. If the defen- 
dant dies while the conviction is on appeal, the 
continuation of the appeal is the only way for 
the defendant’s estate to challenge the convic- 
tion. As a party in privity with the defendant, 
the estate would be collaterally estopped from 
relitigating the defendant’s guilt in a subse- 
quent civil proceeding to determine the dispo- 
sition of the insurance proceeds. See Zinger v. 
Terrell, 336 Ark. 423, 985 S.W. 2d 737 (1999) 
(murder conviction bars defendant from reliti- 
gating guilt in subsequent civil proceeding). 
Similarly, the judgment of conviction may order 
a defendant to pay a substantial fine or resti- 
tution. This potential claim against the defen- 
dant’s estate could not be contested by the 
estate if the opportunity to challenge the con- 
viction is extinguished by the death of the 
defendant. 


1987 Unofficial Supplementary Commen- 
tary to former Rule 36.1 [now RAP- 
Crim 1] 

As originally proposed in April 1974, Rule 

36.1 contained a provision permitting an ap- 
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peal from a guilty plea under narrowly defined 
circumstances. See, original commentary to 
Rule 36.1. The Arkansas Supreme Court re- 
moved this provision from the rule, so there is 
no right to appeal from a plea of guilty or nolo 
contendere. 

The Per Curiam order of the Supreme Court 
of March 3, 1980 read: “There is now an Appel- 
late Public Defender for the State of Arkansas 
whose duty is to represent all indigent persons 
on appeals to the Court of Appeals and to the 
Supreme Court in criminal cases. Any attorney, 
who has been retained or appointed, and any 
public defender, who represents a person who 
is, or has become, indigent, shall have the 
responsibility for seeing that a notice of appeal 
is given and a transcript ordered in the trial 
court, if that person desires to take an appeal. 
If counsel was retained he shall, prior to the 
giving of notice of appeal, be responsible for 
showing his client’s indigency in the trial court. 
Trial counsel may be relieved only by applying 
to the Supreme Court or Court of Appeals, 
whichever may be appropriate, for permission 
to withdraw and for substitution of the Appel- 
late Public Defender for prosecution of the 
appeal. The motion to withdraw shall be filed 
simultaneously with the filing of the tran- 
script.” 


CASE NOTES 


In General. 

Both § 16-91-101(c) and this rule provide 
that there shall be no appeal from a plea of 
guilty; however, one exception is found in Ark. 
R. Crim. P. 24.3(b), which provides a procedure 
for a defendant to seek review of an adverse 
determination of a pretrial motion to suppress 
evidence. Hill v. State, 318 Ark. 408, 887 S.W.2d 
275 (1994). 

Acts 1993, No. 535, which is codified in part 
as § 16-97-101 et seq., provided, in part, that 
all laws in conflict with the act were repealed, 
thus repealing § 16-91-101(c). Hill v. State, 318 
Ark. 408, 887 S.W.2d 275 (1994). 

There is a significant and inherent difference 
between appeals brought by criminal defen- 
dants and those brought on behalf of the state: 
the former is a matter of right, and to cut off a 
defendant’s right to appeal because of his attor- 
ney’s failure to follow rules would violate the 
Sixth Amendment right to effective assistance 
of counsel; the latter is not derived from the 
Constitution, nor is it a matter of right, but is 
granted pursuant to RAP-Crim 3. Bowden v. 
State, 326 Ark. 266, 931 S.W.2d 104 (1996). 


Appeal Denied. 

Defendant was precluded from raising on 
appeal that the trial court abused its discretion 
when it sentenced him to a term of years 
without just cause for departure from the sen- 


tencing guidelines, because defendant pled 
guilty and neither of the exceptions under Ark. 
R. Crim. P. 24.3(b) applied. Howerton v. State, 
2012 Ark. App. 331, 413 S.W.3d 861 (2012). 


Appealable Judgments. 

Because the plain language of subsection (a) 
of this rule and § 16-91-101(a) required a con- 
viction before a defendant had a right of appeal, 
and because a disposition pursuant to Act 346 
of 1975, better known as the Arkansas First 
Offender Act, §§ 16-93-301 — 305, was not a 
conviction, defendant had no right to appeal. 
Lynn v. State, 2012 Ark. 6 (2012). 

Jurisdiction was lacking over defendant’s ap- 
peal where she had entered a guilty plea pur- 
suant to the First Offender Act, Ark. Code Ann. 
§ 16-93-3038, and thus, she was not convicted of 
a misdemeanor or felony and had no right to 
appeal under this rule. Forkum v. State, 2018 
Ark. App. 17, 538 S.W.3d 856 (2018). 

Even if defendant stood convicted, she had no 
right to appeal because she had pled guilty, and 
her guilty plea did not lie within any of the 
exceptions to the general rule that there was no 
direct appeal from a plea of guilty. Forkum v. 
State, 2018 Ark. App. 17, 588 S.W.3d 856 
(2018). 


Constitutional Issues. 
Defendant’s argument that § 27-101-105 vio- 
lated the Fourth Amendment to the United 


104 


Rule 1 


States Constitution and Ark. Const. Art. II, 
§ 15 was not preserved for appeal because 
defendant never raised his argument regarding 
the constitutionality of the statute before the 
trial court; because defendant failed to raise his 
constitutional arguments below, the court of 
appeals could not consider them on appeal. 
Brewer v. State, 2010 Ark. App. 275 (2010). 


Construction. 

The new code provision, § 16-97-101, which 
provides for sentencing by a jury after a plea of 
guilty under certain conditions, is not repug- 
nant to this rule, which provides in part that 
except as provided by Ark. R. Crim. P. 24.3(b) 
there shall be no appeal from a plea of guilty or 
nolo contendere; the statute is to stand as 
compatible with the rule, recognizing that the 
legislature has provided not only for separate 
and distinct procedures governing jury trials 
and sentencing by jury, but for evidentiary 
matters as well. Hill v. State, 318 Ark. 408, 887 
S.W.2d 275 (1994). 

Under subsection (a) of this rule, one is not 
allowed to appeal from a conviction resulting 
from a plea of guilty or nolo contendere; Ark. R. 
Crim. P. 24.3(b) presents an exception to the 
rule, but only for the purpose of determining on 
appeal whether an appellant should be allowed 
to withdraw his or her plea if it is concluded 
that evidence should have been, but was not, 
suppressed. Wofford v. State, 330 Ark. 8, 952 
S.W.2d 646 (1997). 


Criminal Contempt. 

Because criminal contempt was a misde- 
meanor, defendant had the right to appeal 
under § 16-91-101 and this rule. The mootness 
doctrine did not bar a direct appeal, despite the 
fact that he had already served his sentence. 
Thompson v. State, 2016 Ark. 383, 503 S.W.3d 
62 (2016). 

A defendant’s right to a direct appeal from his 
criminal conviction continues after his service 
of confinement. Thus, Swindle v. State, 373 
Ark. 519, 285 S.W.3d 200 (2008), was clearly 
wrong to the extent that it conflicted with the 
Supreme Court’s present holding that the 
mootness doctrine did not bar defendant’s di- 
rect appeal of his criminal contempt conviction. 
Thompson v. State, 2016 Ark. 383, 503 S.W.3d 
62 (2016). 


Guilty Pleas. 

Defendant who entered a guilty plea could 
not directly appeal the validity of his guilty plea 
insofar as he wished to appeal some aspect of 
the procedure followed at his guilty plea hear- 
ing that was an integral part of his plea. 
Matthews v. State, 305 Ark. 207, 807 S.W.2d 29 
(1991). 

Under former Ark. R. Crim. P. 36.1, juvenile 
defendants may not appeal from a plea of guilty 
or nolo contendere, except as provided by Ark. 
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R. Crim. P. 24.3(b), which permits a defendant 
to enter a guilty plea conditioned on the rever- 
sal of a pretrial determination of a motion to 
suppress illegally obtained evidence; thus, 
where juveniles’ guilty pleas for burglary and 
theft were not conditional and did not fall 
within the terms of Ark. R. Crim. P. 24.3(b), the 
court was precluded from hearing their ap- 
peals. Mason v. State, 323 Ark. 361, 914 S.W.2d 
751 (1996). 

Defendant was allowed to appeal a judgment 
and committment order issued at a resentenc- 
ing hearing that took place eight days after 
defendant pled guilty in open court and re- 
ceived the recommended sentence pursuant to 
an agreement with the prosecuting attorney. 
Bradford v. State, 351 Ark. 394, 94 S.W.3d 904 
(2003). 

Dismissal of defendant’s appeal was proper 
where the court lacked jurisdiction because 
defendant failed to strictly comply with Ark. R. 
Crim. P. 24.3(b) since the document did not 
specifically state that defendant reserved his 
right to appeal the outcome of the suppression 
hearing; moreover, the document failed to dem- 
onstrate that the trial court approved a condi- 
tional plea under subsection (a) of this rule. Hill 
v. State, 81 Ark. App. 178, 100 S.W.3d 84 (2003). 

Only a conditional plea pursuant to Ark. R. 
Crim. P. 24.3(b) enables a defendant to retain 
the right to appeal an adverse suppression 
ruling. Grupa v. State, 83 Ark. App. 389, 128 
S.W.3d 470 (2003). 

Despite the language of subsection (a) of this 
rule, an appeal may be taken after a guilty plea 
regarding a circuit court’s admission of evi- 
dence or testimony during the sentencing 
phase of the trial, despite the fact that the 
sentencing phase followed a guilty plea and 
regardless of whether sentencing was _ per- 
formed by the circuit court or a jury. Johnson v. 
State, 2010 Ark. 63 (2010). 

Where appellant pleaded guilty to aggra- 
vated robbery, forgery, criminal mischief, and 
battery, this rule did not permit him to appeal 
the denial of jail-time credit because it was an 
integral part of the acceptance of appellant’s 
guilty plea. Kennedy v. State, 2013 Ark. App. 
140 (2013). 

Supreme Court of Arkansas lacked jurisdic- 
tion to consider defendant’s appeal of the denial 
of his pre-plea request for continuance to hire 
private counsel because he did not enter a 
conditional guilty plea or challenge the legality 
of the sentence or the admission of evidence 
during his sentencing trial, and defendant spe- 
cifically acknowledged he was waiving his right 
to appeal. Burns v. State, 2017 Ark. 280, 528 
S.W.3d 269 (2017). 

Trial judge advised defendant that the plea 
agreement was not binding and the disposition 
might be different from that contemplated by 
the agreement, and thus the notice require- 
ments of Ark. R. Crim. P. 25.3 were met before 
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any variance in defendant’s sentence, and be- 
cause this case did not meet the requirements 
for any of the exceptions that would allow for an 
appeal from the sentence, this part of the 
appeal was dismissed (trial judge increased 
defendant’s active sentence from the 3 years in 
the agreement to 12 years and then to 20 
years). Lee v. State, 2018 Ark. App. 116, 544 
S.W.3d 71 (2018). 


Limitations Periods. 

The statute of limitations is “jurisdictional” 
in the sense of not being subject to waiver in a 
criminal case, but the jurisdictional nature of 
the alleged error does not create a basis for 
direct appeal to the Supreme Court, of a judg- 
ment of conviction resulting from a guilty plea. 
Eckl v. State, 312 Ark. 544, 851 S.W.2d 428 
(1993). 


Nolo Contendere. 

The defendant could not appeal from a sen- 
tence imposed after she entered a plea of nolo 
contendere on the grounds that the trial court 
committed reversible error by not disqualifying 
itself because of “agitation” with actions of 
defense counsel, resulting in an allegedly exces- 
sive sentence. Street v. State, 334 Ark. 432, 975 
S.W.2d 827 (1998). 

Appeal of defendant who hiad entered a plea 
of nolo contendere to two counts of theft of 
property was dismissed where she was arguitig 
on appeal that the ttial court erred in sentenc- 
ing her to the maximum sentehce when the 
presentence report recommended probation 
and in not advising her of her right to withdraw 
her plea, but she did not file a posttrial motion 
challenging the validity and legality of the 
sentence, and her appeal fell within none of the 
other exceptions to the rule against appeals 
from guilty pleas. Smalley v. State, 2012 Ark. 
App. 221 (2012). 


Preserving Issue. 

The issue of sufficiency of the evidence was 
not preserved for appeal, where the motion for 
directed verdict was not renewed at the close of 
the evidence; the motion for judgment notwith- 
standing the verdict was made after the ver- 
dict; and sentencing was not sufficient to com- 
ply with the requirement of this rule. Rowe v. 
State, 36 Ark. App. 9, 816 S.W.2d 897 (1991). 

The appellant properly preserved his suffi- 
ciency of the evidence issue by timely making a 
directed verdict motion at the end of the state’s 
evidence and at the end of the trial. Sanders v. 
State, 308 Ark. 178, 824 S.W.2d 353 (1992). 

Because defendant did not use all of his 
peremptory challenges, the issue concerning 
the trial court’s alleged failure to remove jurors 
for cause was not preserved for review. New- 
man v. State, No. CR 02-811, 2003 Ark. LEXIS 
295 (Ark. May 22, 20038). 
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Because the prosecutor was allowed to con- 
tinue an inquiry into defendant’s initiated 
statement to a detective without interruption 
by an objection during direct and cross-exami- 
nation, the issues concerning the testimony and 
defendant’s denied motion to strike were not 
preserved for review due to a lack of a contem- 
poraneous objection; however, the court chose 
to address the matter and found that the trial 
court did not err in denying defendant’s motion 
because defendant was free to initiate contact 
with the detective even though defendant was 
represented. Newman v. State, No. CR 02-811, 
2003 Ark. LEXIS 295 (Ark. May 22, 2003). 

Unless the matters waived by defendant fell 
within one of the categories to be reviewed by 
the court on mandatory review of defendant’s 
murder conviction and death sentence, pursu- 
ant to RAP-Crim 10, the matters were not 
preserved for review because they constituted 
an adverse ruling where no objection was made 
below. Newman v. State, No. CR 02-811, 2003 
Ark. LEXIS 295 (Ark. May 22, 2003). 

Issue related to the denial of a directed 
verdict was not preserved for review because 
defendant failed to renew the motion at the 
close of the rebuttal case by the state. Moore v. 
State, 362 Ark. 70, 207 S.W.3d 493 (2005). 

While it could have been possible to glean the 
trial court’s ruling from counsel’s statement, 
the court was unable to hazard a guess as to the 
ruling’s rationale, nor did the court have a 
record that might have contaified any objection 
thereto, and the court was unable to discern 
whether defendant raised any arguments as to 
certain evidentiary rules; without such proof in 
the record, the court refused to reach argu- 
ments raised for the first time on appeal. Travis 
v. State, 371 Ark. 621, 269 S.W.3d 341 (2007). 

Based upon statements made at a bench 
conference, defendant did not obtain a clear 
ruling from the trial court on the issue in 
question and thus the issue was precluded from 
appellate review. Travis v. State, 371 Ark. 621, 
269 S.W.3d 341 (2007). 

Because the trial court provided no ruling on 
an issue, the court was precluded from reaching 
the issue on appellate review. Travis v. State, 
371 Ark. 621, 269 S.W.3d 341 (2007). 

Although defendant argued that the trial 
court erred in excluding evidence that the vic- 
tim had cocaine in his system at the time of the 
murder, the court agreed with the state that 
the matter was not preserved for review; no- 
where in the record did it show that defendant 
presented the trial court with the theory that 
the cocaine in the victim’s system was relevant 
because his death was caused by money he 
owed a drug dealer. Randle v. State, 372 Ark. 
246, 273 S.W.3d 482 (2008). 

Defendant’s collateral argument, that co- 
caine evidence was relevant to show drug use 
on the part of the state’s witness, was not 
preserved for review, given that defense coun- 
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sel did not attempt to impeach any witness 
with this information and when the trial court 
sustained the state’s objection to the question of 
the witness concerning drugs, defense counsel 
neither argued that the objection should be 
overruled nor proffered the testimony that he 
would have obtained if allowed to pursue an- 
other question, and without the proffer, for 
purposes of Ark. R. Evid. 103(a)(2), the matter 
was not preserved. Randle v. State, 372 Ark. 
246, 273 S.W.3d 482 (2008). 

Defendant failed to preserve for appeal the 
issue that the State did not put him on notice 
that it was seeking the sentencing enhance- 
ment, because defendant failed to raise the 
issue of notice at trial, which precluded the 
appellate court from addressing it on appeal. 
Bell v. State, 101 Ark. App. 144, 272 S.W.3d 110 
(2008). : 

Defendant failed to effectively make an argu- 
ment for application of an exception that would 
permit the court to address the issue regarding 
jury polling for the first time on appeal, plus the 
facts of this case did not present a situation of 
comparable seriousness as that presented in 
other case law; defendant failed to make a 
contemporaneous objection at the conclusion of 
the jury poll when the trial judge inquired if 
there was any reason not to release the jury 
and impose the sentence. Adams v. State, 2009 
Ark. 375, 326 S.W.3d 764 (2009), cert. denied, 
559 U.S. 1021, 180 S. Ct. 1922, 176 L. Ed. 2d 
392 (2010). 

Defendant objected to seating a juror during 
voir dire and requested that the trial court 
dismiss her for cause, such that the point was 
preserved for review; case law does not support 
the argument that a party must make an addi- 
tional objection at the conclusion of voir dire. 
Adams v. State, 2009 Ark. 375, 326 S.W.3d 764 
(2009), cert. denied, 559 U.S. 1021, 130 S. Ct. 
1922, 176 L. Ed. 2d 392 (2010). 

Defendant failed to preserve for appeal his 
claim that the trial court erred in assessing 
$300 in DWI court costs and $200 in court costs 
because he failed to object to the imposition of 
costs before the trial court; in order to preserve 
the challenge to the costs assessed by the trial 
court, defendant was required to object to the 
assessment of costs before the trial court. Ap- 
pellant’s failure to do so precludes us from 
considering the issue on appeal. Brewer v. 
State, 2010 Ark. App. 275 (2010). 


Speedy Trial. 

State has no right to appeal dismissal for 
failure to bring defendant to trial within 12 
months. State v. Tipton, 300 Ark. 211, 779 
S.W.2d 138 (1989). 

The right to a speedy trial is waived by a 
guilty plea. Eckl v. State, 312 Ark. 544, 851 
S.W.2d 428 (1993). 


Standing. 
A juvenile who appealed from an order of the 
juvenile court which granted the state’s motion 
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to nolle prosse three charges against him, effec- 
tively transferring him back to circuit court, 
lacked standing to appeal the order because he 
had not been convicted of an offense as required 
by this rule. Webb v. State, 48 Ark. App. 216, 
893 S.W.2d 357 (1995). 


Time for Appeal. 

In the absence of a final order of the trial 
court settling some issue against defendant, of 
finding him guilty of some offense, an appeal to 
the supreme court will not lie at this stage of 
the proceeding. Weston v. State, 265 Ark. 58, 
576 S.W.2d 705, cert. denied, 444 U.S. 965, 100 
S. Ct. 453, 62 L. Ed. 2d 377 (1979). 

Any person not convicted of an offense has no 
right of appeal to an appellate court under this 
rule. Cook v. City of Pine Bluff, 318 Ark. 190, 
885 S.W.2d 7 (1994). 

At the time the state filed its motion to 
dismiss defendant’s appeal, defendant’s time to 
file a belated appeal under Ark. R. App. P. Crim. 
2(e) had not yet expired; in light of defendant’s 
right to appeal under this rule, the court ex- 
tended the time for the filing of the state’s brief 
and held in abeyance the state’s motion to 
dismiss. Valenzuela v. State, 357 Ark. 89, 160 
S.W.3d 345 (2004). 


Waiver. 

Given that: (1) the psychological evidence 
indicated that defendant knew right from 
wrong; (2) defendant indicated an understand- 
ing that he was waiving appeal rights; and (3) 
the trial court asked defendant appropriate 
questions concerning the waiver, the trial court 
properly found that defendant made a knowing 
and intelligent waiver of appeal rights, includ- 
ing the right to appeal to the court and the right 
of postconviction challenge under Ark. R. Crim. 
P. 37.5. Roberts v. State, 352 Ark. 489, 102 
S.W.3d 482 (2003), dismissed without preju- 
dice, 2011 Ark. 502, 385 S.W.3d 792 (2011), 
overruled in part, Dimas-Martinez v. State, 
2011 Ark. 515, 385 S.W.3d 238 (2011). 

Appellant had waived his right to appeal 
where he stipulated to the violation of nonpay- 
ment of a fine and agreed not to contest the 
State’s petition to revoke his suspended impo- 
sition of sentence, and he did not argue that his 
case fell under one of the established exceptions 
to the rule that appeals from unconditional 
guilty pleas are not allowed. Zemel v. State, 
2017 Ark. App. 438 (2017). 


Cited: 

Pearson v. Norris, 94 F.3d 406 (8th Cir. 1996); 
Cupit v. State, 324 Ark. 438, 920 S.W.2d 852, 
920 S.W.2d 853 (1996); Frette v. City of Spring- 
dale, 331 Ark. 1038, 959 S.W.2d 734 (1998); 
Hewitt v. State, 362 Ark. 369, 208 S.W.3d 185 
(2005); Bargo v. State, 364 Ark. 197, 217 S.W.3d 
825 (2005); Wickham v. State, 2009 Ark. 357, 
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324 S.W.3d 344 (2009); Spires v. State, 2013 
Ark. 6 (2013). 


Rule 2. Time and method of taking appeal. 


(a) Notice of Appeal. Within thirty (30) days from 
(1) the date of entry of a judgment or uniform sentencing order, or 
(2) the date of entry of an order denying a post-trial motion under Ark. R. 
Crim. P. 33.3, or 
(3) the date a post-trial motion under Ark. R. Crim. P. 33.3 is deemed 
denied pursuant to subsection (b)(1) of this rule, or 
(4) the date of entry of an order denying a petition for postconviction relief 
under Ark. R. Crim. P. 37, 
the person desiring to appeal a circuit court judgment or order or both shall 
file with the clerk of the circuit court a notice of appeal identifying the 
_, parties taking the appeal and the judgment or order or both being appealed. 
-.. The notice shall also state whether the appeal is to the Court of Appeals or 
to the Supreme Court; and if to the Supreme Court, the appellant shall 
designate the applicable subdivision of Supreme Court Rule 1-2(a) which 
gives the Supreme Court jurisdiction. This declaration shall be for the 
purpose of placing the case with one court or the other for preliminary 
administration. It shall not preclude the appellant from filing his or her Brief 
pursuant to Supreme Court Rules 4-3 and 4-4 in the alternative court if that 
is later determined by the appellant to be appropriate. 
(b) Time for Filing. 

(1) A notice of appeal filed after the trial court announces a decision but 
before the entry of the judgment or order shall be treated as filed on the day 
after the judgment or order is entered. Upon timely filing in the trial court 
of a post-trial motion, the time for filing a notice of appeal shall be extended 
for all parties. The notice of appeal shall be filed within thirty (30) days from 

- entry of the order disposing of the last motion outstanding. However, if the 
trial court neither grants nor denies the motion within thirty (30) days of its 
filing, the motion shall be deemed denied by operation of law as of the 
thirtieth day, and the notice of appeal shall be filed within thirty (30) days 
from that date. 

(2) A notice of appeal filed before disposition of any post-trial motions 
shall be treated as filed on the day after the entry of an order disposing of the 
last motion outstanding or the day after the motion is deemed denied by 
operation of law. Such a notice is effective to appeal the underlying judgment 
or order. A party who also seeks to appeal from the grant or denial of the 
motion shall within thirty (30) days amend the previously filed notice, 
complying with subsection (a) of this rule. No additional fees will be required 
for filing an amended notice of appeal. 

(3) Inmate filing. If a person confined in a correctional or detention facility 
files a pro se notice of appeal from a judgment of conviction in circuit court 
or from a circuit court judgment denying postconviction relief under Arkan- 
sas Rule of Criminal Procedure 37, and the notice is not timely under 
subdivision (a) or (b) of this rule, it shall be deemed filed on the date of its 
deposit in the facility’s legal mail system if the following conditions are 
satisfied: 

(i) on the date the notice of appeal is deposited in the mail, the appellant 
is confined in a state correctional facility, a federal correctional facility, or 

a regional or county detention facility that maintains a system designed 

for legal mail; and 
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(ii) the notice of appeal is filed pro se; and 

(iii) the notice of appeal is deposited with first-class postage prepaid, 
addressed to the clerk of the circuit court; and 

(iv) the notice of appeal contains a notarized statement by the appellant 
as follows: 

“I declare under penalty of perjury: 

that I am incarcerated inti‘ MCC[naame of 

facility]; 

that I am filing this notice of appeal pro se; 

that the notice of appeal is being deposited in the facility’s legal 

mail system on —C—(‘CCCCCd atte 

that first-class postage has been prepaid; and 

that the notice of appeal is being mailed _ to 

a Cist’ the name and address of each 

person served with a copy of the notice of appeal]. 


(Signature) 

[NOTARY]” 

The envelope in which the notice of appeal is mailed to the circuit clerk 
shall be retained by the circuit clerk and included in the record of the 
appeal. 

(c) Certificate That Transcript Ordered. 

(1) If oral testimony or proceedings are designated, the notice of appeal shall 
include a certificate by the appealing party or his attorney that a transcript of 
the trial record has been ordered from the court reporter, and, except for good 
cause, that any financial arrangements required by the court reporter pursuant 
to Ark. Code Ann. § 16-13-510(c) have been made. If the appealing party is 
unable to certify that financial arrangements have been made, then he shall 
attach to the notice of appeal an affidavit setting out the reason for his 
inability to so certify. A copy of the notice of appeal shall be mailed to the 
court reporter. 

(2) Alternatively, the notice of appeal shall include a petition to obtain the 
record as a pauper if, for the purposes of the appeal, a transcript is deemed 
essential to resolve the issues on appeal. 

(3) It shall not be necessary to file with either the notice of appeal or the 
designation of contents of record any portion of the reporter’s transcript of 
the evidence of proceedings. 

(d) Notification of Parties. Notification of the filing of the notice of appeal 
shall be given to all other parties or their representatives involved in the cause 
by mailing a copy of the notice of appeal to the parties or their representatives 
and to the Attorney General, but failure to give such notification shall not 
affect the validity of the appeal. 

(e) Failure to Pursue Appeal. Failure of the appellant to take any further 
steps to secure the review of the appealed conviction shall not affect the 
validity of the appeal but shall be grounds only for such action as the Supreme 
Court deems appropriate, which may include dismissal of the appeal. The 
Supreme Court may act upon and decide a case in which the notice of appeal 
was not given or the transcript of the trial record was not filed in the time 
prescribed, when a good reason for the omission is shown by affidavit. 
However, no motion for belated appeal shall be entertained by the Supreme 
Court unless application has been made to the Supreme Court within eighteen 
(18) months of the date of entry of judgment or entry of the order denying 
postconviction relief from which the appeal is taken. If no judgment of 
conviction was entered of record within ten (10) days of the date sentence was 
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pronounced, application for belated appeal must be made within eighteen (18) 
months of the date sentence was pronounced. The court may equitably toll this 
18-month deadline if the defendant has pursued his or her rights diligently 
and some extraordinary circumstance stood in his or her way. 

(f) Dismissal of Appeal. If an appeal has not been docketed in the Supreme 
Court, the parties, with the approval of the trial court, may dismiss the appeal 
by stipulation filed in that court or that court may dismiss the appeal upon a 


motion and notice by the appellant. 


HISTORY: Amended October 25, 1976; 
amended December 18, 1978; amended Janu- 
ary 25, 1988, effective March 1, 1988; amended 
January 31, 1994; adopted and; amended July 
10, 1995, effective January 1, 1996; amended 
December 4, 1995; amended December 9, 1996; 
amended June 23, 1997; amended June 30, 
1997, effective for cases in which the record is 
lodged on or after September 1, 1997; amended 
December 4, 1997; amended November 5, 1998; 
amended January 28, 1999; amended June 24, 
1999; amended November 15, 2007; amended 
June 25, 2015, effective September 1, 2015; 
amended December 14, 2017, effective January 
1, 2018; amended October 18, 2018, effective 
January 1, 2019. 


Court’s Comment to Rule 2(b) (1995): 

Rule 2(b) makes clear that a notice of appeal 
filed on the same day as the judgment or order 
is effective, even though filed on that day before 
the judgment or order appealed from. 


Reporter’s Notes to Rule 2 (November, 
1994): 

Rule 2 is former Ark. R. Crim. P. 36.9. Sub- 
section (b) has been modified to address cases 
where both a notice of appeal and a post-trial 
motion are filed. The subsection changes pres- 
ent law, under which a notice of appeal is 
invalid if filed before the entry of an order 
denying a post-trial motion or before the motion 
is “deemed denied” under RAP—Civ 4(c). See 
Kelly v. Kelly, 310 Ark. 244, 835 S.W.2d 869 
(1992); Kimble v. Gray, 313 Ark. 373, 853 
S.W.2d 890 (1993) (per curiam), affirming 
Kimble v. Gray, 40 Ark. App. 196, 842 S.W.2d 
473 (1992). See, also, Giacona v. State, 311 Ark. 
664, 846 S.W.2d 185 (1993) (per curiam). 


Reporter’s Notes, 2017 Amendment: 

“Uniform sentencing order” was added to 
subdivision (a)(1). 

The second sentence of subsection (c) of this 
rule is former Ark. R. Crim. P. 36.18. 

This rule applies in Ark. R. Crim. P. 37 cases 
only as to appeals from an actual denial of the 
Rule 37 petition: the “deemed denied” provision 
of RAP—Civ 4(c) does not apply to Rule 37 
petitions. 


Court’s Comment to January 1994 Amend- 
ment: 

The 1993 amendment was adopted to clarify 
that if a post-trial motion in the nature of a 
motion for a new trial or amendment of judg- 
ment is not resolved by the trial court within 30 
days from the date of its filing, it is deemed 
denied under ARAP 4(c), and an appeal must be 
taken within 30 days from the date the motion 
is deemed denied. The amended rule also pro- 
vides that the “deemed denied” principle does 
not apply to Ark. R. Crim. P. 37 petitions. 
Appeals may be taken within 30 days after a 
Rule 37 petition is actually denied by the trial 
court irrespective of whether that denial occurs 
more than 30 days after the petition is filed. 


Addition to Reporter’s Notes, 1988 Amend- 
ment: 

The phrase “or order denying postconviction 
relief ” has been added to make it clear that the 
Supreme Court will accept a belated appeal of 
the denial of a petition for postconviction relief. 
See Garner v. State, 293 Ark. 309, 737 S.W.2d 
637 (1987). 

Note that the reference to filing a motion for 
belated appeal in the trial court has been de- 
leted because the Supreme Court has held that 
such a motion must be filed directly in the 
Supreme Court because only the Supreme 
Court has the authority to grant a belated 
appeal. Gray v. State, 277 Ark. 442, 642 S.W.2d 
306 (1982); Hamman v. State, 270 Ark. 307, 605 
S.W.2d 6 (1980). The reference to the trial court 
in the current rule has resulted in confusion for 
both attorneys and pro se movants as to the 
court in which to file a motion for belated 
appeal. 

The word “commitment” in Rule 36.9 [now 
RAP-Crim 2] also creates confusion since it is 
open to several interpretations and has not 
been defined by the Supreme Court. Some cir- 
cuit judges, attorneys and pro se movants treat 
“commitment” as meaning the date judgment 
was entered of record in the circuit clerk’s 
office. Others assume it to be the date sentence 
was pronounced by the circuit judge or the date 
the judge signed the judgment, regardless of 
when, or if, the judgment was ever filed. Still 
others interpret “commitment” to mean the 
date the convicted defendant was physically 
taken into custody by an officer of the Arkansas 
Department of Correction. (Under this inter- 
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pretation, a defendant who was released on 
appeal bond without a notice of appeal having 
been filed has an advantage since this defen- 
dant’s time for filing a belated appeal would not 
begin to run until he was taken into custody, 
giving him longer to proceed under the rule 
than the defendant who went straight to 
prison. This situation, while infrequent, has 
occurred and can be prevented by changing the 
rule to read “entry of judgment” rather than 
“commitment.”) 

The phrase “or entry of the order denying 
postconviction relief from which the appeal is 
taken” has been added because, as stated, Rule 
36.9 [now RAP-Crim 2] does not currently indi- 
cate that there may be a belated appeal from a 
petition for postconviction relief. 

“If no judgment of conviction was entered of 
record within ten (10) days of the date sentence 
was pronounced, application for belated appeal 
must be made within eighteen (18) months of 
the date sentence was pronounced” has been 
added to cover those instances where there is 
either no filemarked judgment from which to 
calculate or there was a delay of more than ten 
days in filing the judgment. 


Addition to Reporter’s Notes, [June] 1997 
Amendment: 

Subsection (c) has been revised to require an 
appellant to state in the notice of appeal that he 
or she not only has ordered the transcript or 
relevant portions thereof, but also has made 
the necessary financial arrangements with the 
court reporter for its preparation. By statute, 
“the court reporter’s duty to transcribe and 
certify the record may be conditioned upon the 
payment, when requested by the court reporter, 
of up to fifty percent (50%) of the estimated cost 
of the transcript.” Ark. Code Ann. § 16-13- 
510(c). The amendment is intended to elimi- 
nate delay that occurred under the previous 
version of the rule when a lawyer stated in the 
notice of appeal that he or she had ordered the 
transcript, but the court reporter did not begin 
work because payment had not been received or 
financial arrangement made. If an appellant is 
unable to make the certification, then it is 
necessary that he or she make an affidavit with 
the notice of appeal explaining the reasons. A 
copy of the notice of appeal must be sent to the 
court reporter. An alternative to the certifica- 
tion/affidavit procedure is to petition to obtain 
the transcript as an indigent. The failure to 
include these items as required renders the 
notice of appeal invalid. 


Addition to Reporter’s Notes, [December] 
1997 Amendment: 

Subdivision (c)(1) and (3) have been amended 
to take into account the situation in which no 
oral testimony or proceedings have been desig- 
nated as part of the record on appeal. If this is 
the case, the notice must contain a statement 
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that no oral testimony or proceedings have 
been designated. 

The portion of (c)(3) concerning the invalidity 
of the notice of appeal was added previously by 
the Supreme Court. See per curiam order of 
June 23, 1997. 


Addition to Reporter’s Notes, [January] 
1999 Amendment: 

Former subsection (c)(3) has been deleted 
from the rule, and (c)(4) has been redesignated 
in its place. The reasons for this amendment 
are discussed in Clayton v. Ideal Chemical and 
Supply Co., 335 Ark. 73, 977 S.W.2d 228 (1998). 


Addition to Reporter’s Notes, [June] 1999 
Amendment: 

The rule has been revised to reconcile it with 
recent changes in the comparable Rule of Ap- 
pellate Procedure—Civil, Rule 4. 

Subdivision (a)(3) has been amended to ref- 
erence (b)(1) of this rule which has been 
amended to incorporate the “deemed denied” 
language. Before this amendment, the rule 
merely referenced Rule 4(c) of the Rules of 
Appellate Procedure—Civil. 

Subsection (b)(1) now provides that a prema- 
ture notice of appeal is to be treated as if it had 
been filed after entry of the judgment, decree, 
or order. Previously, such a notice was ineffec- 
tive. Additionally, the “deemed denied” lan- 
guage of Rule 4 of the Rules of Appellate 
Procedure—Civil is now contained in this rule 
so reference to the civil rules is no longer 
necessary. 

Subdivision (b)(2) addresses the effect of 
post-trial motions on the timing of the notice of 
appeal. If there are multiple motions, the 30- 
day period for filing a notice of appeal begins to 
run from entry of the order disposing of “the 
last motion outstanding” or the date on which 
such motion is deemed denied by operation of 
law. 

It further provides that a notice of appeal 
filed before disposition of a post-trial motion 
becomes effective on the day after a dispositive 
order is entered or the motion is deemed denied 
by operation of law pursuant to subsection 
(b)\(1). The effect is to suspend a premature 
notice until the motion is ruled on or deemed 
denied, and a new notice is not necessary to 
appeal the underlying case. However, a party 
seeking to appeal from disposition of the post- 
trial motion must amend the original notice to 
so indicate. No additional fees are required in 
this situation, since the notice is an amend- 
ment of the original and not a new notice of 
appeal. 

As directed in Rule 4 of the Rules of Appellate 
Procedure—Criminal, the time to file the re- 
cord in a criminal case is governed by Rule 5 of 
the Rules of Appellate Procedure—Civil. Rule 5 
provides that the record shall be filed and 
docketed “within 90 days from the filing of the 
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first notice of appeal.” In light of the change in 
subsection (b)(1) of Rule 2 to treat a premature 
notice of appeal as filed on the day after the 
judgment or order is entered, it is intended that 
the 90 days runs from the effective date of the 
notice of appeal. Likewise, in other instances 
when the filing date of the notice of appeal is 
critical, it should run from the effective date of 
the notice. 


Addition to Reporter’s Notes, 2007 Amend- 
ment: 
The 2007 amendment clarified that the no- 
tice of appeal was to be filed with the circuit 
clerk, not the circuit judge. 


Addition to Reporter’s Notes, 2015 Amend- 
ment: 

The 2015 amendment added subsection 
(b)(3). It is based on the federal “mailbox rule,” 
Fed. R. App. P. 4(c). It is limited to appeals from 
convictions or denials of Rule 37 relief and 
applies only to pro se inmates. 


Addition to Reporter’s Notes, 2017 Amend- 
ment: 
“Uniform sentencing order” was added to 
subdivision (a)(1). 


Addition to Reporter’s Notes, 2019 Amend- 
ment: 

The last sentence in subdivision (e) is new, 
drawing the standard from Holland v. Florida, 
560 U.S. 631, 649 (2010) (A “petitioner is en- 
titled to equitable tolling only if he shows (1) 
that he has been pursuing his rights diligently, 
and (2) that some extraordinary circumstances 
stood in his way and prevented timely filing.”) 
(internal quotations and citations omitted). 


Publisher’s Notes. 

In the order announcing the January, 1999 
amendment, the Court also commented that 
this rule was amended in 1997 to provide that a 
notice of appeal is invalid if it does not contain 
the statement that the transcript has been 
ordered and financial arrangements have been 
made with the court reporter, and that that 
provision has proven to be unsatisfactory. 
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1987 Unofficial Supplementary Commen- 
tary to former Rule 36.9 [now RAP- 
Crim 2] 

Belated Appeals. A motion for belated appeal 
may be filed at any time within 18 months of 
commitment under Rule 36.9. An appeal filed 
after this time under Rule 37 will not be treated 
as a motion for belated appeal, since to do so 
would double the time for requesting a belated 
appeal, Rule 37 petitions being permitted for 36 
months after commitment. See Robbins v. 
State, 288 Ark. 311, 705 S.W.2d 6 (1986). 

Belated Appeal: Motion to Be Made to Su- 
preme Court. Belated appeal motions must be 
made to the Supreme Court, not to the trial 
court. Gray v. State, 277 Ark. 442, 642 S.W.2d 
306 (1982), clarifying Osbourne v. State, 276 
Ark. 479, 637 S.W.2d 535 (1982). 

Appeals from Denial of Rule 37 Petitions. A 
circuit court order denying a Rule 37 appeal 
must be mailed to the prisoner. Rule 37.3(d). If 
this is not done, a belated appeal under Rule 
36.9 from the denial will lie. Porter v. State, 287 
Ark. 359, 698 S.W.2d 801 (1985). If there is no 
record showing that a copy was mailed to the 
prisoner, it devolves on the state to prove that 
the prisoner was notified that the petition had 
been denied. 

Ordinarily, the failure of counsel to perfect an 
appeal where defendant wants one constitutes 
ineffective assistance of counsel, but defen- 
dants may, of course, waive appeal rights. 
Sharp v. State, 279 Ark. 244, 650 S.W.2d 565 
(1983); Munn v. State, 278 Ark. 283, 644 S.W.2d 
945 (1983). 

Proof of ignorance of appellate procedure 
does not establish good cause for granting a 
belated appeal. Thompson v. State, 280 Ark. 
163, 655 S.W.2d 424 (1983); Peterson v. State, 
289 Ark. 452, 711 S.W.2d 830 (1986). 
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CASE NOTES 


In General. 

A request for a belated appeal under this rule 
should initially be addressed to the Supreme 
Court, because a trial judge has no authority to 
grant a motion for an appeal after the expira- 
tion of 30 days from entry of judgment. Ham- 
mon v. State, 270 Ark. 307, 605 S.W.2d 6 (1980). 

All litigants, including those who proceed pro 
se, must bear responsibility for conforming to 
the rules of procedure or demonstrating a good 


cause for not doing so. Bragg v. State, 297 Ark. 
348, 760 S.W.2d 878, 764 S.W.2d 416 (1988). 

Where petitioner offered no explanation for 
his failure to contact the court reporter, his 
reliance on a fellow inmate for legal advice did 
not excuse him from following proper proce- 
dure. Bragg v. State, 297 Ark. 348, 760 S.W.2d 
878, 764 S.W.2d 416 (1988). 

Procedural defaults do not always bar consid- 
eration of the merits of a federal claim by a 
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habeas court, even when cause and prejudice 
have not been shown. But in order to qualify for 
such extraordinary treatment, petitioner must 
show that a constitutional violation has prob- 
ably resulted in the conviction of one who is 
actually innocent. Ellis v. Lockhart, 875 F.2d 
200 (8th Cir. 1989). 

Where there was justifiable confusion about 
whether Supreme Court’s decision in Kelly v. 
Kelly, 310 Ark. 244, 835 S.W.2d 869 (1992), 
which was civil in nature, applied to criminal 
appeals, the court treated.defendant’s motion 
for a rule on the clerk, for refusing to docket 
defendant’s appeal as untimely, as one for be- 
lated appeal pursuant to this rule. Tucker v. 
State, 311 Ark. 446, 844 S.W.2d 335 (1993). 

In a per curiam opinion delivered on January 
21, 1994, the Supreme Court amended its rules 
of criminal procedure to clarify that, if a post- 
trial motion in the nature of a motion for a new 
trial or amendment of judgment is not resolved 
by the trial court within thirty days from the 
date of its filing, it was deemed denied under 
former ARAP 4(c); the court subsequently re- 
adopted that rule and made it a part of this 
rule, which superseded former Ark. R. Crim. P. 
36.9. Harris v. State, 327 Ark. 14, 9385 S.W.2d 
568 (1997). 


Amendment to Notice of Appeal. 

Defendant had 30 days in which to amend his 
first notice of appeal to include the “deemed 
denial” of his motion for a new trial, yet no 
- amended notice of appeal was filed; thus, the 
denial of the motion for a new trial could not be 
reviewed on appeal. Miller v. State, 2018 Ark. 
App. 614, 567 S.W.3d 68 (2018). 

Appeal of the denial of a motion for a new 
trial was not properly before the appellate court 
where defendant filed a motion for new trial on 
May 9, 2018, and a notice of appeal from the 
sentencing order on May 10, 2018, the motion 
for new trial was deemed denied on June 8, 
2018, and the trial court had no jurisdiction to 
act on it when it held a hearing on July 23, 
2018, and defendant did not amend the notice 
of appeal within 30 days of the deemed denial of 
his motion for new trial but only on July 26, 
2018. Terrell v. State, 2019 Ark. App. 433, 587 
S.W.3d 594 (2019). 

Although defendant timely moved for a new 
trial making the same assertions about pros- 
ecutorial discovery violations that he was mak- 
ing on appeal, defendant did not amend his 
notice of appeal within 30 days of the deemed- 
denied date on the motion for new trial; thus, 
defendant failed to preserve the issue for ap- 
peal. Price v. State, 2021 Ark. App. 240 (2021). 


Authority of Trial Court. 

The trial court cannot dismiss an appeal 
without stipulation by the parties or a motion 
by the appellant; in all other cases, it must be 
the appellate court that decides whether notice 


of appeal is proper. Stahl v. State, 328 Ark. 106, 
940 S.W.2d 880 (1997). 

The trial court exceeded its authority in 
striking a notice of appeal. Stahl v. State, 328 
Ark. 106, 940 S.W.2d 880 (1997). 


Belated Appeal. 


—Attorney Error. 

—Cause. 

—Good Cause Not Shown. 

—In General. 

—Ineffective Assistance of Counsel. 
——Motion. 

—Timeliness. 

Where petitioner filed a motion to proceed 
with a belated appeal pursuant to subsection 
(e) of this rule, the state supreme court could 
not decide the case without a remand to the 
trial court for additional findings; there nothing 
in the record to show that petitioner requested 
that the public defender file an appeal within 
the required time period. M.H. v. State, 373 
Ark. 112, 281 S.W.3d 747 (2008). 

Belated appeal from the denial of postconvic- 
tion relief could not be considered under the 
exceptions in subsection (e) of this rule because 
petitioner inmate failed to make a showing of 
good reason for his failure to follow the rules of 
procedure. The inmate’s claim that he was so 
impaired by medications that he could not 
follow the procedural rules was rejected as 
inconsistent with his claim that he was suffi- 
ciently well to file the notice of appeal. Daniels 
v. State, 2009 Ark. 607 (2009). 

Belated appeal from the denial of postconvic- 
tion relief could not be considered under the 
exceptions in subsection (e) of this rule when 
petitioner inmate did not provide a reason as to 
his failure to file the notice of appeal because he 
averred that he timely filed the notice. Daniels 
v. State, 2009 Ark. 607 (2009). 


—Attorney Error. 

Where counsel assumes responsibility for the 
error in the untimely filing of the defendant’s 
transcript in a criminal case, a motion for a rule 
on the clerk is granted routinely. Winkle v. 
State, 308 Ark. 612, 823 S.W.2d 912 (1992). 

Where the record was tendered late due to a 
mistake admittedly made by the attorney for a 
criminal defendant, good cause is shown to 
grant the motion. Austin v. State, 309 Ark. 145, 
825 S.W.2d 608 (1992); Moffitt v. State, 309 Ark. 
282, 828 S.W.2d 356 (1992); Clay v. State, 309 
Ark. 486, 828 S.W.2d 846 (1992). 

Under authority of this rule, the Arkansas 
Supreme Court grants belated appeals because 
of attorney’s errors, but those are granted be- 
fore the case has been submitted to an appel- 
late court; where no good reason has been 
shown by the time the case is submitted, the 
appeal is dismissed with prejudice. Pannell v. 
State, 320 Ark. 390, 897 S.W.2d 552 (1995). 
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Criminal defense attorney’s admission of re- 
sponsibility for filing the notice of appeal pre- 
_maturely was good cause to grant the motion 
for belated appeal. Brown v. State, 321 Ark. 
282, 900 S.W.2d 954 (1995). 

Defendant’s motion for a belated appeal was 
denied because the appeal was not filed within 
30 days of the date defendant’s motion for a 
new trial was overruled by operation of law and 
~defendant’s attorney did not accept responsibil- 
ity for the late filing; however, the motion 
would be granted if defendant’s attorney filed a 
motion and affidavit within 30 days accepting 
responsibility. Jones v. State, 353 Ark. 121, 111 
S.W.3d 853 (2003); Valenzuela v. State, 353 Ark. 
124, 110 S.W.3d 758 (2003). 

Supreme Court of Arkansas refused to recon- 
sider its holding in Tarry v. State, 57, S.W.3d 
163 (2001), that defendant would be allowed to 
proceed with a late appeal of his conviction only 
if defendant’s counsel admitted fault in failing 
to file the record in a timely fashion; regulation 
of the practice of law in state courts was a 
matter within the authority of the Supreme 
Court of Arkansas and the Court was not re- 
quired to suspend its rules and procedures 
because a federal tribunal challenged the 
Court’s authority sua sponte. Tarry v. State, 
353 Ark. 158, 114 S.W.3d 161 (2003). 

Where a defense attorney failed to timely file 
the notice of appeal of the judgment denying 
defendant’s pretrial motion to suppress evi- 
dence, the court ordered her to file a motion and 
affidavit accepting full responsibility; thus, 
when the defense attorney failed to comply 
with the court order and filed an unsuccessful 
motion for reconsideration instead, she was 
ordered to appear before the court to show 
cause why she should not be held in contempt. 
McDonald v. State, 354 Ark. 28, 124 S.W.3d 438 
(2003). 

Attorney is no longer required to file an 
affidavit admitting fault before a motion for 
relief for an untimely appeal is considered; 
however, the attorney should candidly admit 
fault in order to expedite a client’s appeal and, 
‘ upon either an admission or a finding of fault 
by the Arkansas Supreme Court, a copy of the 
opinion will be forwarded to the Arkansas Su- 
preme Court’s Committee on Professional Con- 
duct. McDonald v. State, 356 Ark. 106, 146 
S.W.3d 883 (2004). 

Appellate court granted a motion for a be- 
lated appeal from a rape case because a trial 
court determined that defendant had asked the 
original attorneys in the case to file a timely 
notice of appeal immediately after the judg- 
ment of conviction was entered. Kuelper v. 
State, 356 Ark. 370, 150 S.W.3d 282 (2004). 

Where defendant’s attorney clearly erred by 
failing to timely file defendant’s appeal within 
30 days of defendant’s conviction, the State 
Supreme Court granted defendant’s motion to 
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file a belated appeal. King v. State, 359 Ark. 
274, 196 S.W.3d 486 (2004). 

Where defendant’s appellate counsel can- 
didly admitted that his failure to file a timely 
notice of appeal from the judgments entered 
against defendant prevented defendant from 
having his convictions reviewed by the Arkan- 
sas Supreme Court and the motion for belated 
appeal was made within 18 months of the date 
of the entry of judgment, in accordance with 
subsection (e) of this rule, the Court granted 
the motion. Avery v. State, 361 Ark. 352, 206 
S.W.3d 828 (2005). 

Appellate court directed a clerk to accept 
defendant’s appeal even though it was filed 
beyond the 30-day time period required in this 
rule where the attorney stated in her motion for 
rule on the clerk that defendant was not at 
fault for the appeal not being timely filed. 
Smith v. State, 363 Ark. 576, 215 S.W.3d 588 
(2005). 

Where defendant’s attorney filed a notice of 
appeal following the denial of his motion to 
suppress, but did not file an appeal of the order 
of conditional plea entered a month later, the 
Court granted defendant’s motion to file a be- 
lated appeal as defendant was not at fault for 
the attorney’s error. Williams v. State, 366 Ark. 
583, 237 S.W.3d 93 (2006). 

Defendant’s motion for a belated appeal was 
granted where his appeal was not timely filed 
as defendant’s counsel took full responsibility 
for the untimely filing of the notice of appeal 
and requested the case to proceed in the usual 
manner. Joshua v. State, 367 Ark. 233, 238 
S.W.3d 933 (2006). 

Where an attorney admitted full responsibil- 
ity for an untimely notice of appeal, defendant’s 
motion for rule on the clerk was treated as a 
motion for a belated appeal and was granted. 
Thompson v. State, 367 Ark. 372, 240 S.W.3d 99 
(2006). 

Petitioner seeking to appeal the denial of his 
postconviction motion under Ark. R. Crim. P. 
37.1 was entitled to a belated appeal under 
subdivision (e) of this rule because his counsel 
neglected to file an appeal despite petitioner’s 
request, apparently believing that petitioner’s 
mother wished to pursue clemency rather than 
an appeal. Smith v. State, 2013 Ark. 166 (2013). 


—Cause. 

Where it was apparent that defendant did 
not learn he may have been entitled to ap- 
pointed counsel on appeal until it was too late 
to perfect his appeal under the Rules of Crimi- 
nal Procedure, and it was likewise clear that so 
far as defendant was concerned he had a good 
reason for not filing the notice in the time 
required, in that he was without money, had no 
knowledge of his rights, and was physically in 
the hospital when time for notice expired, he 
was entitled to a belated appeal. Finnie v. 
State, 265 Ark. 941, 582 S.W.2d 19 (1979). 
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To be entitled to a belated appeal, an appel- 
lant must show good cause for failure to file a 
timely notice of appeal and wheré appellant 
gave no reason for failing to forward his notice 
of appeal to the clerk of the circuit court, nor 
did he allege that the notice was received by the 
circuit court judge, to whom he claimed to have 
mailed it, within the 30 days for filing a notice 
of appeal and, even if it were received by the 
circuit judge, the rules of appellate procedure 
required that the notice of appeal be filed with 
the circuit clerk, there was no cause to grant 
belated appeal; mere ignorance of appellate 
procedure alone is not good cause for granting a 
belated appeal. Thompson v. State, 280 Ark. 
163, 655 S.W.2d 424 (1983). 


—Good Cause Not Shown. 

Petitioner’s motion for belated appeal was 
denied; although the circuit court’s failure to 
comply with Ark. R. Crim. P. 37.3(d) may have 
provided an excuse for a portion of the delay in 
filing the notice of appeal, petitioner failed to 
provide any reason for the additional delay, and 
thus, he failed to establish good cause for fail- 
ing to comply with the procedural rules. Dennis 
v. State, 2016 Ark. 44, 481 S.W.3d 432 (2016). 

Petitioner’s motion to file a belated appeal of 
a circuit court order denying his petition for 
declaratory judgment concerning the calcula- 
tion of his parole eligibility date was denied 
where his notice of appeal was untimely, he 
failed to file a motion seeking an extension of 
time, and he offered no excuse that constituted 
good cause for his failure to file a timely notice 
of appeal. Petitioner became aware of the order 
well within the period of time for filing a motion 
for an extension of time in which to file his 
notice of appeal. Davis v. State, 2016 Ark. 47, 
481 S.W.3d 764 (2016). 


—In General. 

The Supreme Court will grant a belated 
appeal under this rule if the clerk neglects to 
comply with Ark, R. Crim. P. 37.3(d). Porter v. 
State, 287 Ark. 359, 698 S.W.2d 801 (1985). 

It is possible. for a defendant to correct his 
failure to file a timely appeal by seeking per- 
mission, via an application and affidavit, to file 
a belated appeal under subsection (e) of this 
rule. Harris v. State, 327 Ark. 14, 935 S.W.2d 
568 (1997). 

A defendant was entitled to a belated appeal 
where she informed her attorney on the day the 
judgment was entered against her that she 
desired to appeal and was informed that he 
would not appeal the judgment because she 
was unable “to meet the price quoted.” Langs- 
ton v. State, 341 Ark. 739, 19 S.W.3d 619 (2000). 

At the time the state filed its motion to 
dismiss defendant’s appeal, defendant’s time to 
file a belated appeal under subsection (e) of this 
rule had not yet expired; in light of defendant’s 
right to appeal under Ark. R. App. P. Crim. 1, 
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the court extended the time for the filing of the 
state’s brief and held in abeyance the state’s 
motion to dismiss. Valenzuela v. State, 357 Ark. 
89, 160 S.W.3d 345 (2004). 


—Ineffective Assistance of Counsel. 

Where the petitioner’s counsel had not been 
fully paid for his services, had advised the 
petitioner of his right to appeal and sent the 
necessary papers to the petitioner, which the 
petitioner failed to use, the petitioner was not 
denied effective assistance of counsel and was 
not entitled to a belated appeal. Houston v. 
State, 263 Ark. 607, 566 S.W.2d 403 (1978). 

Where the defendant’s trial counsel filed a 
notice of appeal, but then failed to file the 
transcript and the record with the appellate 
court, the defendant’s motion for a belated 
appeal was properly granted by the trial court 
because the trial attorney had apparently 
abandoned his client and left him without an 
appeal being perfected, even though no good 
reason was shown by the trial counsel for his 
failure to perfect the appeal. Osbourne v. State, 
276 Ark. 479, 637 S.W.2d 535 (1982). 

Where attorney did not follow the procedure 
prescribed for withdrawal from a case, he 
would still be considered the attorney of record 
and would be held responsible for the duties 
imposed upon him by law, and where the attor- 
ney made a mistake in not timely filing an 
appeal, his client’s motion for a belated appeal 
would be granted. Ellis v. State, 276 Ark. 560, 
637 S.W.2d 588 (1982). 

Where the evidence showed that the defen- 
dant wrote to his attorney several times within 
the 30-day period during which an appeal could 
have been initiated asking his attorney to ap- 
peal from the decision revoking his suspended 
sentence, but the attorney never perfected the 
appeal nor sought permission from the trial 
court to withdraw from the case, the defen- 
dant’s pro se motion for a belated appeal would 
be granted, and since his attorney remained 
the attorney of record, the attorney would be 
held responsible for the duties on appeal im- 
posed upon him by law. Blakely v. State, 279 
Ark. 141, 649 S.W.2d 187 (1983). 

The failure of counsel to perfect an appeal in 
a criminal case where the defendant desires an 
appeal amounts to a denial of the defendant’s 
right to effective assistance of counsel and 
constitutes good cause for granting a belated 
appeal. Blakely v. State, 279 Ark. 141, 649 
S.W.2d 187 (1983). 

Where defendant claims that his attorney 
failed to appeal when requested to do so, he was 
entitled at most to a belated appeal, and Ark. R. 
Crim. P. 37 is not a means of bypassing a 
motion for belated appeal. Lomax v. State, 285 
Ark, 440, 688 S.W.2d 283 (1985). 

The failure of counsel to perfect an appeal in 
a criminal case where the defendant desires an 
appeal amounts to a denial of the defendant’s 
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right to effective assistance of counsel. Conley 
v. State, 286 Ark. 388, 691 S.W.2d 868 (1985); 
Robbins v. State, 288 Ark. 311, 705 S.W.2d 6 
(1986); Woodruff v. State, 323 Ark. 448, 916 
S.W.2d 104 (1996). 


—Motion. 

Where notice of appeal was given but no 
record was filed and there were important 
questions of fact to be decided before the court 
could say there was good reason for the failure 
to file such record, a request for belated appeal 
would be denied without prejudice pending the 
appellant’s applying for a hearing on the ques- 
tion of waiver or filing a record. Schuster v. 
State, 261 Ark. 730, 551 S.W.2d 210 (1977). 

Where the motion for a belated appeal was 
not filed until more than 25 months from the 
date of appellant’s commitment and appellant 
waited more than nine months after the 1978 
amendment of this rule before filing his motion 
for a belated appeal, appellant’s motion for a 
belated appeal was not timely made and, there- 
fore, was denied. Hammon vy. State, 270 Ark. 
307, 605 S.W.2d 6 (1980). 

Although appeal was dismissed because no 
effective notice of appeal was filed, attorney 
could not subsequently file a motion for a be- 
lated appeal claiming attorney errors, because 
motions under this rule are granted before the 
case has been submitted to an appellate court, 
not after. Smith v. State, 320 Ark. 658, 898 
S.W.2d 468 (1995). 

Where the appellant timely filed a motion for 
belated appeal, but failed to file an affidavit in 
support of his motion, the motion would be 
denied and the appellant would be directed to 
submit the required affidavit, demonstrating 
good reason for failing to timely file the notice 
of appeal, within 30 days of the date of the 
court’s opinion. Slack v. State, 338 Ark. 512, 999 
S.W.2d 667 (1999). 


—Timeliness, 

The defendant failed to file a motion for a 
belated appeal in a timely manner where he did 
not provide the certified copy of the trial court 
order until 19 months after the order was 
entered. Hayes v. State, 328 Ark. 95, 940 
S.W.2d 886 (1997). 

A motion for belated appeal was untimely 
where the trial court was deemed to have 
denied the defendant’s post-trial motion for 
new trial on November 15, 1995, where the 
motion for belated appeal was not filed until 
May 18, 1999, some two years after the time for 
filing such motion had expired. Harris v. State, 
338 Ark. 330, 993 S.W.2d 480 (1999). 

Although the rule provides that a motion for 
belated appeal must be filed within 18 months 
of the date sentence was pronounced in those 
cases where the judgment was not entered 
within 10 days of the pronouncement of sen- 
tence, the court agreed to consider a motion for 
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belated appeal because the defendant’s attor- 
ney had filed a notice of appeal and an appeal 
bond had been set, under such circumstances, 
the defendant might well have believed that 
the appeal was ongoing. Ragsdale v. State, 341 
Ark. 744, 19 S.W.3d 622 (2000). 

The 90-day period allowed by Ark. R. App. P. 
Civ. 5(a) for filing the record on appeal regard- 
ing defendant’s conviction of a misdemeanor 
offense began to run on the effective date of 
defendant’s original notice of appeal, which was 
the date following the trial court’s denial of 
defendant’s posttrial motion, and not the date 
on which defendant filed a second notice of 
appeal, which servd only to amend the first 
notice by including the denial of the motion as 
one of the issues being appealed; thus, defen- 
dant’s counsel was given 30 days to accept full 
responsibility for the late filing or defendant’s 
motion for a rule on the clerk to allow a late 
filing of the record would be denied. Smith v. 
State, 351 Ark. 325, 97 S.W.3d 380 (2002). 

Attorney’s motion for belated appeal was 
denied where the attorney tendered the client’s 
motion for belated appeal some three years 
after the order was entered, and three years 
after he filed a notice of appeal; the attorney did 
not act with diligence and, thus, waived the 
right to appeal from the order. Efurd v. State, 
352 Ark. 476, 101 S.W.3d 800 (2003). 


Construction. 

The jurisdictional consequences for failing to 
timely file a motion for a new trial should 
mirror those which result from failing to timely 
file a notice of appeal, since the limitations 
period of § 16-91-105(b)(1) and Ark. R. Crim. P. 
36.22 [now Ark. R. Crim. P. 33.3] is specifically 
defined by reference to that set forth in Ark. R. 
Crim. P. 36.9(a) [see now this rule]; accordingly, 
compliance with the thirty-day filing period 
contemplated by § 16-91-105(1) and Ark. R. 
Crim. P. 36.22 [now Ark. R. Crim. P. 33.3] is not 
a jurisdictional prerequisite to the state court’s 
consideration of a motion for a new trial based 
upon newly discovered evidence. Perry v. Nor- 
ris, 879 F. Supp. 1503 (E.D. Ark. 1995), affd, 
107 F.3d 665 (8th Cir. 1997). 

Where trial court granted defendant’s motion 
for Ark. R. Crim. P. 37 relief, but had not yet 
amended the judgment, applying subdivision 
(b)(1) of this rule, defendant’s notice of appeal 
had to be treated as filed one day after the entry 
of the amended judgment and commitment 
order and was effective to appeal that judg- 
ment. Hill v. State, 2005 Ark. App. LEXIS 9 
(Ark. Ct. App. Jan. 5, 2005), sub. op., 89 Ark. 
App. 126, 206 S.W.3d 300 (2005). 


Dismissal. 

Where counsel gave notice to the circuit court 
before the appeal was docketed in the Supreme 
Court that appellant had elected to discontinue 
the appeal, the notice was accompanied by a 
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statement signed by appellant verifying that he 
had made the decision to drop the appeal, and 
the court subsequently entered an order dis- 
missing the appeal, counsel followed proper 
procedure to dismiss the postconviction appeal, 
and appellant did not show good cause to allow 
its reinstatement. Noggle v. State, 332 Ark. 79, 
962 S.W.2d 368 (1998). 


Jurisdiction. 

The filing of a notice of appeal within the 
30-day limit in a criminal case is not a jurisdic- 
tional prerequisite under this rule. Goodwin v. 
State, 261 Ark. 926, 552 S.W.2d 233 (1977). 

Compliance with the eighteen-month limita- 
tions period under subsection (e) of this rule 
was intended to be viewed as a jurisdictional 
prerequisite. Perry v. Norris, 879 F. Supp. 1503 
(E.D. Ark. 1995), affd, 107 F.8d 665 (8th Cir. 
1997). 

The timely filing of a notice of appeal is 
jurisdictional. Henry v. State, 49 Ark. App. 16, 
894 S.W.2d 610 (1995). 

Appellate court did not have jurisdiction to 
entertain defendant’s challenge to a DNA 
sample that was taken after he was convicted; 
defendant failed to file an amended notice of 
appeal after the trial court denied his posttrial 
motion to correct. Davis v. State, 94 Ark. App. 
240, 228 S.W.3d 529 (2006). 

Jurisdiction was not reinvested in the trial 
court to consider defendant’s omitted issues 
- because he could have filed his motions for a 
ruling on the issues and awaited action by the 
court on them or filed an amended notice of 
appeal after the motions had been acted on by 
the trial court, but instead he chose to proceed 
with an appeal of the original order and did not 
conform to this rule. Craigg v. State, 2014 Ark. 
71 (2014). 


Notice of Appeal. 

A notice of appeal is ineffective when it is 
entered prior to the date of entry of the original 
judgment. Pannell v. State, 320 Ark. 390, 897 
S.W.2d 552 (1995). 

Although defendant did not file a second 
notice of appeal when his new-trial motion was 
deemed denied or obtain a hearing on that 
motion, his notice of appeal filed before his 
new-trial motion was effective to appeal the 
judgment. Smith v. State, 329 Ark. 238, 947 
S.W.2d 373 (1997). 

Subsection (b) of this rule provided that a 
premature notice of appeal was to be treated as 
if it had been filed after entry of the judgment, 
decree, or order; the premature filing benefit 
was afforded to the state as well, otherwise the 
benefit would be granted to all parties except 
the state. Fountain v. State, 348 Ark. 359, 72 
S.W.3d 511 (2002). 

if the issue of failure to perfect an appeal 
involves a notice of appeal, then relief must be 
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sought under this rule. McGahey v. State, 359 
Ark. 252, 195 S.W.3d 922 (2004). 

Where defendant failed to renew his notice of 
appeal after the trial court failed to rule on his 
motion for reconsideration, none of the argu- 
ments raised in defendant’s motion for recon- 
sideration were preserved for review; however, 
notwithstanding defendant’s failure to preserve 
the arguments in the motion for reconsidera- 
tion, the appellate court could still consider the 
issue of the right to a jury trial on appeal. Ayala 
v. State, 365 Ark. 192, 226 S.W.3d 766 (2006). 

On February 2, 2007, defendant filed a mo- 
tion to dismiss the rape charge pending against 
him for denial of a speedy trial, a motion to 
dismiss due to double jeopardy, and an objec- 
tion to the circuit court’s declaration of a mis- 
trial; while defendant filed a notice of appeal on 
February 12, 2007, the circuit court did not 
enter a written order denying his motions until 
March 29, 2007. According to subdivision (b)(1) 
of this rule, the notice of appeal was treated as 
filed on the day after the judgment was en- 
tered. Williams v. State, 371 Ark. 550, 268 
S.W.3d 868 (2007). 

Pursuant to Ark. Sup. Ct. R. 6-9(b)(2), the 
father’s notice of appeal of an order terminating 
his parental rights was required to be filed no 
later than May 5, 2008, but it was not filed until 
the next day. Because the father’s motion to file 
a belated notice of appeal was filed well within 
the 18 months of the date of the entry of 
judgment as prescribed by subsection (e) of this 
rule, and the father’s attorney candidly admit- 
ted fault, the court granted the motion. Garcia 
v. Ark. Dep’t of Health & Human Servs., 374 
Ark. 144, 286 S.W.3d 674 (2008). 

Notice of appeal, that recited the convictions 
challenged but omitted a case number for the 
intimidating a witness charge, met the require- 
ments of subsection (a) of this rule; omission of 
the case number was merely a scriveners error. 
Hayes v. State, 2011 Ark. App. 79, 381 S.W.3d 
117 (2011). 

Defendant’s motion to appeal was untimely 
because he failed to file his notice of appeal 
within 30 days following the denial of his mo- 
tion for postconviction relief. Manuel v. State, 
2021 Ark. 24 (2021). 


Notice Requirements. 

Appellate court lacked jurisdiction to hear 
defendant’s appeal, because his notice of appeal 
was flagrantly deficient with respect to the 
requirements of this rule; despite defendant’s 
notice being timely filed, the language of the 
notice did not fairly and accurately inform the 
appellate court of the order(s) being appealed 
from, the appellate court to which he was 
appealing, or whether the order(s) resulted 
from a bench hearing rather than a jury trial. 
Todd v. State, 2015 Ark. App. 356, 465 S.W.3d 
435 (2015). 
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Appellate court lacked jurisdiction to hear 
defendant’s appeal and had to dismiss it be- 
cause defendant failed to identify in the notice 
of appeal the judgment and disposition order 
which defendant was appealing. Furthermore, 
because the circuit court lacked jurisdiction to 
consider defendant’s motion for reconsideration 
as it was untimely filed, defendant’s amended 
notice of appeal of the deemed denial of the 
motion had no effect and did not vest the 
appellate court with jurisdiction to hear the 
appeal. Mallett v. State, 2021 Ark. App. 76 
(2021). 


Notification of Parties. 

When the record was silent on whether the 
clerk complied with the rule and the Attorney 
General in his response to a motion for belated 
appeal was unable to provide the clerk’s affida- 
vit or some other proof that the order was 
mailed, it would be assumed that the petitioner 
was not notified of the denial of his petition; in 
petitioner’s case, there was no notation on the 
docket that he was notified by letter or other- 
wise that he had been denied relief and the 
Attorney General did not produce any proof to 
negate the conclusion that no one gave notice to 
the petitioner in time for him to file a timely 
notice of appeal, and he was therefore entitled 
to a belated appeal. Porter v. State, 287 Ark. 
359, 698 S.W.2d 801 (1985). 


Pro Se Appellant. 

Lack of familiarity with legal procedure on 
the part of a pro se appellant did not excuse his 
failure to file a timely notice of appeal. Straw- 
bridge v. State, 327 Ark. 679, 940 S.W.2d 477 
(1997). 

Appellate court did not consider defendant’s 
pro se posttrial motions because they were not 
preserved for appellate review; defendant filed 
the pro se motions after the notice of appeal had 
been filed and the circuit court did not rule on 
the motions. Even assuming the pro se motions 
were deemed denied by operation of law, defen- 
dant did not file an amended notice of appeal to 
appeal the denial of those motions. Starling v. 
State, 2016 Ark. 20, 480 S.W.3d 158 (2016). 


Time for Appeal. 

Defendant’s appeal from his alleged illegal 
sentence was improper where defendant re- 
ferred to the judgment and commitment order 
filed on March 1, 2002, that reflected his being 
sentenced to an eight-year sentence on a Class 
B felony; however, defendant never appealed to 
the court from his March 1999 order and, thus, 
did not comply with the 30-day time frame 
within which to raise an appeal under subdivi- 
sion (a)(1) of this rule, nor did he ever file a 
posttrial motion challenging the classification 
of the felony in the judgment and disposition 
order. Timmons v. State, 81 Ark. App. 219, 100 
S.W.3d 52 (2003). 
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Defendant’s motion to file a belated appeal 
was granted where although a notice of appeal 
was filed by defendant’s attorney, he failed to 
appeal from the judgment as required under 
Ark. R. Crim. P. 24.3; defendant was not at 
fault for counsel’s failure to file a timely notice 
of appeal and he showed good cause for the 
motion to be granted. Lawson v. State, 367 Ark. 
235, 238 S.W.3d 931 (2006). 

Although the state’s brief presented an im- 
portant issue to the correct and uniform admin- 
istration of the criminal law and upon which 
the court could hear an appeal pursuant to Ark. 
R. App. P. Crim. 3, the state’s direct appeal was 
not timely under subsection (e) of this rule 
because the notice of appeal was not filed 
within 30 days of a written order; the court 
treated the appeal as if it were brought up on 
petition for writ of certiorari. State v. Rowe, 374 
Ark. 19, 285 S.W.3d 614 (2008). 

Motion for belated appeal is a remedy that is 
available to a party in a situation where there 
has been a failure to follow the ordinary appel- 
late review procedure. Subsection (e) of this 
rule allows a party to seek a belated appeal 
where either error or good cause prevented an 
appeal from moving forward in the ordinary 
appellate review procedure. Dodson v. Norris, 
374 Ark. 501, 288 S.W.3d 662 (2008). 

Defendant’s notice of appeal was not timely 
filed within thirty days as to the February 14, 
2008, order, but was timely filed within thirty 
days as to the February 29, 2008, order; how- 
ever, the timely notice of appeal failed to suffi- 
ciently identify the order entered on February 
29, 2008, as the order from which the appeal 
was taken, and the supreme court thus had no 
jurisdiction over the matter as the result of a 
defective notice of appeal. Smith v. State, 2009 
Ark. 85 (2009). 

Petitioner’s notice of appeal of the decision 
dismissing his petition for writ of habeas cor- 
pus and denying his motion for reconsideration 
was treated as a motion for rule on clerk, 
pursuant to Ark. Sup. Ct. & Ct. App. R. 2-2(b), 
to perfect the appeal. Petitioner’s notice of 
appeal was timely filed within 30 days of the 
court’s denial of the motion for reconsideration; 
the court clerk erred by declining to lodge the 
record based on a determination that the mo- 
tion for reconsideration was deemed denied 
earlier than the court’s ruling, as the deemed- 
denied provision under subdivision (a)(3) of this 
rule did not apply to habeas proceedings. 
Hooper v. Hobbs, 2013 Ark. 31 (2018). 

Appellate jurisdiction over an extended juve- 
nile jurisdiction order was lacking where the 
juvenile had not filed a notice of appeal within 
30 days of the order’s entry of judgment nor had 
he designated the order being appealed. J.N.A. 
v. State, 2017 Ark. App. 502, 532 S.W.3d 582 
(2017). 


Time for Filing. 
Where the defendant stated that after trial 
he was undecided about whether to appeal, and 
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he admitted that by the time he wrote his 
attorney, it was too late to file a notice of appeal, 
the defendant was not entitled to file a belated 
appeal since he provided no good cause for his 
failure to contact the attorney within the time 
set for filing a notice of appeal. Munn v. State, 
278 Ark. 283, 644 S.W.2d 945 (1983). 

A belated appeal, in criminal cases, may be 
granted when a good reason for failing to per- 
fect the appeal is shown by affidavit, but there 
is no rule that gives the circuit court authority 
to accept untimely appeals. Edwards v. City of 
Conway, 300 Ark. 135, 777 S.W.2d 583 (1989). 

Where a motion for a rule on the clerk was 
not accompanied by a proper affidavit as re- 
quired by this Rule, the motion for a rule on the 
clerk was denied without prejudice; it is the 
attorney's responsibility to see that the record 
and transcript are timely filed. Neighbors v. 
State, 304 Ark. 297, 800 S.W.2d 488 (1990). 

A motion to modify an amended sentence is a 
motion made for post-conviction relief; such a 
motion would not extend the time for filing a 
notice of appeal under this rule. Hadley v. 
State, 321 Ark. 499, 902 S.W.2d 231 (1995). 

As the 30th day from the judgment fell on a 
Sunday, the time to file an appeal extended to 
the next day, Monday. Bowen v. State, 322 Ark. 
483, 911 S.W.2d 555 (1995), cert. denied, 517 
U.S. 1226, 116 S. Ct. 1861, 1384 L. Ed. 2d 960 
(1996). 

A notice of appeal filed prior to the disposi- 
_ tion of a post-trial motion has no effect, and a 
new notice of appeal must be filed within the 
prescribed time dated from the entry of the 
order dealing with the post-trial motion or from 
the expiration of the 30 days allowed in the 
absence of a ruling. Henry v. State, 49 Ark. App. 
16, 894 S.W.2d 610 (1995). 

Where notice of appeal was filed more than 
30 days after judgment was entered, the notice 
of appeal was of no effect. Hicks v. State, 324 
Ark. 450, 921 S.W.2d 604 (1996). 

Where defendant’s new trial motion was filed 
on October 16, 1995, under this rule the motion 
was deemed denied thirty days later, on No- 
vember 15, 1995, and, accordingly, defendant 
had thirty days within which to file his appeal 
which date ended on December 15, 1995; al- 
though the trial court belatedly denied defen- 
dant’s new trial motion on December 5, 19985, it 
had no jurisdiction to do so. Harris v. State, 327 
Ark. 14, 935 S.W.2d 568 (1997). 

Appellant’s notice of appeal of the order de- 
nying the motion for a new trial was not timely 
filed within the thirty-day time period. Rains v. 
State, 329 Ark. 607, 953 S.W.2d 48 (1997). 

Although defendant filed his motion for a 
new trial five days before his original conviction 
was entered, his notice of appeal was timely 
filed, because he had thirty additional days 
from the trial court’s denial of his new trial 
motion to file his notice of appeal. McIntosh v. 
State, 340 Ark. 34, 8 S.W.3d 506 (2000). 
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Defendant’s motion for rule on the clerk was 
denied where his attorney failed to file the 
motion in association with an attorney licensed 
in Arkansas; the filing of the record in the case 
was deemed untimely because it was filed by a 
person who was not admitted to practice in 
Arkansas. McKenzie v. State, 354 Ark. 479, 125 
S.W.3d 173 (2003). 

Defendant’s failure to file a timely notice of 
appeal challenging an illegal sentence to both 
probation and a suspended sentence did not 
preclude review of the sentence following the 
subsequent revocation of defendant’s sentence 
because a claim of an illegal sentence could be 
raised at any time. Sisk v. State, 81 Ark. App. 
276, 101 S.W.3d 248 (2003). 

Where an appeal involved the docketing of 
the record rather than the filing of a notice of 
appeal, the 18-month time limit under this rule 
did not apply. McGahey v. State, 359 Ark. 252, 
195 S.W.3d 922 (2004). 

Where 31 days after defendant’s motion for a 
new trial was deemed denied defendant filed a 
second notice of appeal from his judgment of 
conviction, his failure to timely file an amended 
notice of appeal, as required by subdivision 
(b)(2) of this rule, meant that his appeal of the 
denial of his motion for a new trial was not 
properly before the court because the time 
period in Ark. R. Crim. P. 33.3(c) is mandatory. 
Wright v. State, 359 Ark. 418, 198 S.W.3d 537 
(2004). 

Where defendants’ post-trial motions to set 
aside their guilty pleas were denied on Febru- 
ary 14, 2003, pursuant to Ark. R. Crim. P. 
33.3(c) and subdivision (b)(1) of this rule, defen- 
dants had to file their notice of appeal within 
thirty days; thus, defendants’ notice of appeal, 
filed on October 7, 2003, was untimely and 
their appeal was dismissed for lack of jurisdic- 
tion. Hiang v. State, 89 Ark. App. 285, 202 
S.W.3d 550 (2005). 

Where appellant filed his notice of interlocu- 
tory appeal of the decision denying his motion 
for juvenile transfer on September 9, 2005, but 
the trial court did not enter its order denying 
his motion until on September 19, 2005, the 
reviewing court treated the notice of interlocu- 
tory appeal as being filed the day after the 
entered order denying transfer. Barton v. State, 
366 Ark. 339, 235 S.W.3d 511 (2006). 

Defendant’s notice of appeal was filed within 
30 days of the filing of his post-trial motion for 
a new trial on which the trial court made no 
ruling, and it sufficiently identified the trial 
court’s deemed denial of his post-trial motion; 
therefore, he was in compliance with subdivi- 
sion (b)(1) of this rule, and no amended notice 
was required. McBride v. State, 99 Ark. App. 
146, 257 S.W.3d 914 (2007). 


Transcript. 

An attorney is not required to order the 
transcribed record at his own expense. Houston 
v. State, 263 Ark. 607, 566 S.W.2d 403 (1978). 
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A belated appeal may be granted for good 
cause even if no notice of appeal was filed. 
Conley v. State, 286 Ark. 388, 691 S.W.2d 868 
(1985). 

If the clerk of the court fails to mail the order 
denying the petition for postconviction relief to 
the petitioner, the Supreme Court will grant a 
belated appeal in accordance with this rule but 
the burden is on the petitioner to establish the 
clerk’s failure to comply with the rule. Penning- 
ton v. State, 286 Ark. 503, 697 S.W.2d 85 (1985). 

Tender of the record was timely, because the 
petitioner’s notice of appeal was deemed filed 
on November 23, 2011, and the tender of the 
record on February 8, 2012, seventy-seven days 
after that date, was therefore timely; in circum- 
stances such as were present in the instant 
case, where the request for a ruling on the 
omitted issue was still pending when the peti- 
tioner filed his notice of appeal, the notice of 
appeal was deemed filed on the day after the 
order disposing of the request for a ruling was 
entered; petitioner’s motion for rule on clerk 
was granted. Lewis v. State, 2012 Ark. 355, 423 
S.W.3d 16 (2012). 


Waiver. 

Where after filing a timely notice of appeal 
from his conviction of second-degree murder 
the defendant left the State, and, although his 
defense counsel made several attempts to con- 
tact him to inform him of his right to have the 
record prepared at public expense, the defen- 
dant did not respond to his attorney’s telephone 
calls or letters, the defendant’s total failure to 
take any action to pursue the appeal effectively 
waived his right to appeal, and therefore, he 
was not entitled to a belated appeal. Sharp v. 
State, 279 Ark. 244, 650 S.W.2d 565 (1983). 

Where the defendant did not inform counsel 
of his desire to appeal until the time for filing a 
notice of appeal had passed, the defendant 
waived his right to appeal. Robbins v. State, 
288 Ark. 311, 705 S.W.2d 6 (1986). 

An attorney is not required to perfect an 
appeal when the defendant who is aware of his 
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appeal right stands silent. Davis v. State, 293 
Ark. 203, 736 S.W.2d 281 (1987). 

Where. an individual failed to specifically 
appeal the trial court’s denial of his motion for 
expungement, the individual’s arguments on 
appeal that related to the denial of that motion 
were waived. Barnett v. State, 366 Ark. 427, 
236 S.W.3d 491 (2006). 

Defendant’s motion to file a belated appeal 
was denied where the circuit court found that 
the attorney had advised defendant of his right 
to appeal and defendant indicated that he did 
not want to appeal. Peters v. State, 369 Ark. 
421, 255 S.W.3d 476 (2007). 


Writ of Coram Nobis. 

Appellant’s motion for reconsideration filed 
after a denial of a writ of error coram nobis did 
not operate to extend the time for filing a notice 
of appeal. The deemed-denied provision of Ark. 
R. Crim. P. 33.3 did not apply to appellant’s 
postconviction proceeding, rendering appel- 
lant’s notice of appeal untimely under subdivi- 
sion (a)(3) of this rule. McJames v. State, 2010 
Ark. 74 (2010). 


Cited: 

Morrissey v. State, 323 Ark. 803, 917 S.W.2d 
167 (1996); Dodson v. State, 326 Ark. 637, 934 
S.W.2d 198 (1996); Chavis v. State, 328 Ark. 
251, 942 S.W.2d 853 (1997); Thomas v. State, 
345 Ark. 236, 45 S.W.3d 818 (2001); Houff v. 
State, 345 Ark. 287, 45 S.W.3d 386 (2001); 
Wright v. Norris, 299 F.3d 926 (8th Cir. 2002); 
Bradford v. State, 351 Ark. 394, 94 S.W.3d 904 
(2003); Smith v. State, 354 Ark. 226, 118 S.W.3d 
542 (2003); McDonald v. State, 354 Ark. 680, 
124 S.W.3d 438 (2003); Watts v. Norris, 356 F.3d 
937 (8th Cir. 2004); Jones v. State, 367 Ark. 476, 
241 S.W.3d 268 (2006); Stone v. State, 367 Ark. 
614, 242 S.W.3d 223 (2006); Crossno v. State, 
369 Ark. 272, 253 S.W.3d 462 (2007); Richie v. 
State, 374 Ark. 158, 286 S.W.3d 681 (2008); 
Bean v. State, 2014 Ark. App. 107, 432 S.W.3d 
87 (2014). 


(a) An interlocutory appeal on behalf of the state may be taken only from a 
pretrial order in a felony prosecution which (1) grants a motion under Ark. R. 
Crim. P. 16.2 to suppress seized evidence, (2) suppresses a defendant’s 
confession, or (3) grants a motion under Arkansas Rule of Evidence 411(c) to 
allow evidence of the victim’s prior sexual conduct. The prosecuting attorney 
shall file, within ten (10) days after the entering of the order, a notice of appeal 
together with a certificate that the appeal is not taken for the purposes of delay 
and that the order substantially prejudices the prosecution of the case. Further 
proceedings in the trial court shall be stayed pending determination of the 
appeal. 

(b) Where an appeal, other than an interlocutory appeal, is desired on behalf 
of the state following either a misdemeanor or felony prosecution, the pros- 
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ecuting attorney shall file a notice of appeal within thirty (30) days after entry 
of a final order by the trial judge. 

(c) When a notice of appeal is filed pursuant to either subsection (a) or (b) of 
this rule, the clerk of the court in which the prosecution sought to be appealed 
took place shall immediately cause an electronically formatted transcript of 
the trial record to be made and electronically transmitted to the attorney 
general, or delivered to the prosecuting attorney, to be by him delivered to the 
attorney general. If the attorney general, on inspecting the trial record, is 
satisfied that error has been committed to the prejudice of the state, and that 
review by the Supreme Court is desirable under this rule, he may take the 
appeal by electronically filing the transcript of the trial record with the clerk 
of the Supreme Court within sixty (60) days after the filing of the notice of 
appeal. 

(d) The Supreme Court will not consider an appeal filed under either 
subsection (a)(1) or (2) or subsection (b) of this rule unless the correct and 
uniform administration of the criminal law requires review by the court. 

(e) Adecision by the Arkansas Supreme Court sustaining in its entirety an 
order appealed under subsections (a)(1) and (a)(2) shall bar further proceed- 
ings against the defendant on the charge; however, a decision sustaining an 
order appealed under subsection (a)(3) shall not bar further proceedings 


against the defendant on the charge. 


HISTORY: Amended June 7, 1976, effective 
July 7, 1976; amended February 14, 1983; 
adopted and; amended July 10, 1995, effective 
January 1, 1996; amended December 3, 1998; 
amended February 17, 2000, effective retroac- 
tively to December 3, 1998; amended February 
- 9, 2011, effective April 1, 2011; amended No- 
vember 15, 2012, effective January 1, 2013; 
amended December 17, 2020. 


Publisher’s Notes. 

The December 17, 2020 amendments con- 
cerning electronic filing of appeal records are 
mandatory for cases in which the notice of 
appeal was filed on or after June 1, 2021. In its 
December 17, 2020, order, the Supreme Court 
of Arkansas stated: “[Wle authorize the clerk of 
this court to accept for filing conventional paper 
appeal records when the notice of appeal is filed 
prior to June 1, 2021, but the briefs in those 
cases must include an abstract and an adden- 
dum. For all cases in which the notice of appeal 
is filed on or after June 1, 2021 (except for cases 
in which the appellant is proceeding pro se), the 
record shall be filed in electronic format. 

“At this time, we also take the opportunity to 
highlight the importance of the new ‘jurisdic- 
tional statement’ and ‘statement of the case and 
the facts’ sections that were included in the 
proposed amendments and are adopted as final 
today. These new sections replace the abstract 
and addendum requirements and are therefore 
crucial to appellate briefing under the rules as 
amended. Id. at 3—4. The addendum provided 
the court with information about all of the 
claims raised below, the disposition of those 
claims, and the timeliness of the appeal so that 


we could confirm our appellate jurisdiction. 
This jurisdictional information must now be 
contained in the new jurisdictional statement. 
Ark. Sup. Ct. R. 4-2(a)(5) (as amended by this 
order). And the statement of the case and the 
facts section, like the abstract before it, must 
contain all ‘material’ information that ‘is essen- 
tial to understand the case and to decide the 
issues on appeal.’ Compare Ark. Sup. Ct. R. 
4-2(a)(5) (the former abstract rule) with Ark. 
Sup. Ct. R. 4-2(a)(6) (the new statement of the 
case and the facts rule as amended by this 
order). Thus, appellate practitioners must be 
careful to discuss important factual and proce- 
dural information in the new statement of the 
case and the facts section so that the appellate 
courts can understand the evidence presented 
below to decide the issues on appeal. The juris- 
dictional statement and the statement of the 
case and the facts must also be supported by 
pinpoint citations to the electronic record in the 
format required by Supreme Court Rule 4-2(f) 
as amended by this order. 

“These new rules still require the appellant 
to transmit the record on appeal from the 
circuit court to the appellate courts. As noted in 
In re Acceptance of Records on Appeal in Elec- 
tronic Format and Elimination of the Abstract- 
ing and Addendum Requirements, 2019 Ark. 
213, we are exploring the possibility of an 
automated process that would allow the circuit 
clerks to submit trial court records directly to 
the appellate clerk. We continue to explore that 
possibility. As technology improves, it is essen- 
tial that we keep pace to ensure maximum 
access to justice. 

“Lastly, we authorize the clerk of this court to 
promulgate and update policies and procedures 
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for the implementation of this order and for the 
use and operation of the electronic-filing and 
document-management systems. See In re Ac- 
ceptance of Records on Appeal in Electronic 
Format, 2019 Ark. 213, at 6-7.” 


Reporter’s Notes to Rule 3 (1995): 
This rule is former Ark. R. Crim. P. 36.10. 


Court’s Comment to February 1983 
Amendment: 

Paragraph (a) of this Rule, as amended, in 
conjunction with paragraph (d), limits inter- 
locutory appeals by the state to the two speci- 
fied situations and contemplates that the sup- 
pressed evidence or confession must be 
essential to the prosecution of the case. 


Addition to Reporter’s Notes, 1998 Amend- 
ment: 

“(a)(3)” was added to the issues from which 
the state may file an interlocutory appeal — an 
adverse ruling under the Rape Shield Law, Ark. 
Code Ann. § 16-42-101. This appeal is cur- 
rently authorized by statute, and it is now 
referenced in the rule to avoid any confusion. 


Addition to Reporter’s Notes, 2000 Amend- 
ment: 

Subsection (d) was amended to clarify that 
the rule is consistent with Ark. Code Ann. 
§ 16-42-101(c)(3)(C) to the effect that a decision 
by the Supreme Court sustaining an order 
appealed under subsection (a)(3) (victim’s prior 
sexual conduct) does not bar further proceed- 
ings against the defendant. The 1998 amend- 
ment adding subsection (a)(3) created a pos- 
sible inconsistency between the rule and the 
Rape Shield Statute which was not intended. 
Accordingly, this clarifying amendment is effec- 
tive retroactively to the time of the prior 
amendment, December 3, 1998. 
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Addition to Reporter’s Notes, 2011 Amend- 
ment: 

The 2011 amendment added subsection (d) of 
the rule to make clear that the “correct and 
uniform administration of the criminal law” 
requirement applies only to appeals permitted 
under subsections (a)(1), (a)(2), and (b) of this 
rule. Compare State v. Parker, 2010 Ark. 173, 
where the court refused to apply the require- 
ment to an interlocutory appeal under Ark. 
Code Ann. § 16-42-101(c). 


1987 Unofficial Supplementary Commen- 
tary to former Rule 36.10 [now RAP- 
Crim 3] 

Interlocutory Appeals by State. An interlocu- 
tory appeal cannot be taken after jeopardy 
attaches, i.e., after the jury is sworn to try the 
case in a jury trial or the court begins taking 
evidence in a bench trial. Therefore, the trial 
court cannot permit an interlocutory appeal in 
a bench trial after some evidence has been 
heard. State v. Glenn, 267 Ark. 501, 592 S.W.2d 
116 (1980). 

Order of Suppression Versus Order Holding 
Evidence Inadmissible. Not every finding of 
inadmissibility constitutes suppression of evi- 
dence for the purposes of this rule. See, State v. 
Russell, 271 Ark. 817, 611 S.W.2d 518 (1981), 
where the Arkansas Supreme Court held that a 
trial court order holding inadmissible a deposi- 
tion was not appealable because no evidence 
had been “suppressed.” The new first sentence 
of subpart (a) specifies grounds for appeal, 
eliminating the need for drawing distinctions 
between suppressed and rejected evidence. 


RESEARCH REFERENCES 


Ark. L. Rev. 

Recent Developments: Appeal and Error: 
Standard of Review for Warrantless Searches 
and Seizures, 32 Ark. L. Rev. 825. 

U. Ark. Little Rock L.J. Survey, Criminal 
Procedure, 13 U. Ark. Little Rock L.J. 349. 


CASE NOTES 


In General. 

In criminal cases involving a felony, the state 
may appeal after the attorney general has 
inspected the record and determined that the 
trial court has committed an error, correction of 
which is essential to the proper and uniform 
administration of the criminal laws of the state. 
State v. Harvest, 26 Ark. App. 241, 762 S.W.2d 
806 (1989). 

In all appeals under subsection (c) of this 
rule, regardless of the decision in the appellate 
court, the trial had below is a bar to any 
subsequent trial of the accused for the same 
offense, and only possible result of the appeal 
being a ruling by the appellate court on ques- 


tions of law that might serve as a guide in 
future trials. Usually such issues involve a 
question as to the sufficiency of the informa- 
tion, the admissibility of testimony, the compe- 
tency of witnesses, the correctness of instruc- 
tions, or any other question, the determination 
of which might furnish a precedent which 
would be important to the correct and uniform 
administration of the criminal law. State v. 
Harvest, 26 Ark. App. 241, 762 S.W.2d 806 
(1989). 

There is a significant and inherent difference 
between appeals brought by criminal defen- 
dants and those brought on behalf of the state: 
the former is a matter of right, and to cut off a 
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defendant’s right to appeal because of his attor- 
ney’s failure to follow rules would violate the 
Sixth Amendment right to effective assistance 
of counsel; the latter is not derived from the 
Constitution, nor is it a matter of right, but is 
granted pursuant to this rule. Bowden v. State, 
326 Ark. 266, 931 S.W.2d 104 (1996). 


Appeal by State Not Proper. 

State’s interlocutory appeal from a circuit 
court order granting defendant’s motion to sup- 
press was improper because the decision to 
issue a search warrant is typically a highly 
fact-intensive process. State v. Sprenger, 2016 
Ark. 177, 490 S.W.3d 314 (2016). 

State’s second point in its interlocutory ap- 
peal, that even if the information in a search 
warrant affidavit was insufficient, the search 
should nonetheless not be suppressed because 
the police acted in good faith, was not proper for 
a State appeal. This case did not involve an 
interpretation of the Supreme Court’s rules 
with widespread ramifications. State  v. 
Sprenger, 2016 Ark. 177, 490 S.W.3d 314 
(2016). 

State’s appeal of a circuit court’s dismissal of 
a felony information was dismissed where, 
based on the language in the bench ruling and 
the sentencing order, the circuit court clearly 
based its dismissal on the unique facts and 
circumstances before it, and thus, the State’s 
appeal did not require the interpretation of law 
or the uniform administration of justice, as 
required by this rule. State v. Canada, 2016 
Ark. 318, 499 S.W.3d 204 (2016). 

In a driving while impaired case, an appeal 
by the State was dismissed because, under 
double jeopardy principles, the State was un- 
able to appeal from a judgment of acquittal, 
which occurred when charges were dismissed 
after the trial court found that defendant was 
subjected to an illegal arrest. The trial court’s 
ruling was best characterized as one suppress- 
ing the evidence connected with the illegal 
arrest, coupled with a determination that there 
was insufficient evidence to support the 
charges once the evidence was excluded. State 
v. Martin, 2017 Ark. 64, 512 S.W.3d 617 (2017). 

Under double jeopardy principles, a judg- 
ment of acquittal, even if erroneous, bars fur- 
ther prosecution and thus precludes review. 
State v. Martin, 2017 Ark. 64, 512 S.W.3d 617 
(2017). 

Supreme Court of Arkansas lacked subject- 
matter jurisdiction of the State’s appeal related 
to the circuit court’s suppression of defendant’s 
statements, as there was no clear indication 
that the circuit court relied on an erroneous 
interpretation of a criminal rule when it made 
its decision; even if the court was incorrect in 
its factual analysis, it was clearly a mixed 
question of fact and law that would require a 
review of the record to determine what the 
circuit court considered when it made its rul- 
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ing. The State’s arguments regarding the cir- 
cuit court’s ruling were based on the applica- 
tion and not interpretation of the criminal 
rules, which was not a proper State appeal. 
State v. Newman, 2017 Ark. 257, 525 S.W.3d 
457 (2017). 

State’s appeal was dismissed as improper 
under this rule where the case involved the 
circuit court’s consideration of the particular 
facts of the case and its determination that 
those facts did not provide reasonable suspicion 
for an investigatory stop under Ark. R. Crim. P. 
3.1. State v. McWilliams, 2017 Ark. 307, 529 
S.W.3d 238 (2017). 

Although the State argued that a declaration 
of error was needed to ensure correctness and 
uniformity across the state on the use of jury 
instructions in similar juvenile resentencing 
cases, the State’s appeal was dismissed under 
this rule as it did not present an issue with 
“widespread ramifications” concerning inter- 
pretation of the criminal rules. The Fair Sen- 
tencing of Minors Act of 2017, § 16-93-621, 
provided for parole for offenders who were 
juveniles when they committed capital murder. 
State v. Lasley, 2017 Ark. 311, 530 S.W.3d 350 
(2017). 

The limited number of individuals affected by 
Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 
2455, 183 L. Ed. 2d 407 (2012), and Montgom- 
ery v. Louisiana, 136 S. Ct. 718, 193 L. Ed. 2d 
599 (2016), coupled with the unsettled state of 
the law regarding sentencing of juvenile offend- 
ers, was reason enough to find that the State 
had not demonstrated that its appeal involved 
the correct and uniform administration of the 
law or was a proper State appeal. State v. 
Lasley, 2017 Ark. 311, 530 S.W.3d 350 (2017). 

State’s interlocutory appeal contending that 
the circuit court erred in granting defendant’s 
motion to suppress evidence seized from a 
search of his cell phone was dismissed because 
the circuit court found that, under the circum- 
stances in defendant’s case, the warrant did not 
authorize a search of defendant’s person, and in 
making that determination, the circuit court 
reviewed unique circumstances and decided 
mixed questions of law and fact; thus, the 
correct and uniform administration of the 
criminal law was not at issue in the case. State 
v. Reynolds, 2019 Ark. 154, 574 S.W.3d 647 
(2019). 

Supreme Court held that this interlocutory 
appeal by the State from an order granting 
appellee’s motion to suppress medical records 
obtained through a prosecutor’s subpoena was 
not a proper State appeal. The appeal did not 
present “solely a question of law independent of 
the facts in the case appealed.” Further, the 
State failed to ensure the subpoena was in- 
cluded in the appellate record. State v. Kirch- 
ner, 2021 Ark. 73 (2021). 


Applicability. 
This rule does not empower the state to 
appeal from a dismissal by a circuit court of a 
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petition to revoke a felon’s probation. Subsec- 
tion (a) of this rule is inapplicable because an 
order dismissing or granting a petition to re- 
voke is not a pre-trial order in a felony prosecu- 
tion, and such an order is not one granting a 
motion to suppress seized evidence or one sup- 
pressing a defendant’s confession; subsection 
(b) of this rule does not apply since the appeal 
does not follow a misdemeanor proceeding. 
State v. Hurst, 296 Ark. 1382, 752 S.W.2d 749 
(1988). 

The state has no authority under subsection 
(b) of this rule to appeal from a dismissal of a 
violation of a commission regulation; under 
state law, a “violation” is a separate category of 
offense from a misdemeanor or a felony. State v. 
Bickerstaff, 320 Ark. 641, 899 S.W.2d 68 (1995), 
overruled in part, State v. Herndon, 365 Ark. 
185, 226 S.W.3d 771 (2006). 

Appeal from the order of dismissal of a revo- 
cation petition was not granted because, under 
subsection (b) of this rule, the dismissal of the 
revocation petition was not “a felony or misde- 
meanor prosecution.” State v. Rice, 329 Ark. 
219, 947 S.W.2d 3 (1997). 

In accordance with subsection (c) of this rule, 
the Supreme Court of Arkansas accepted the 
appeal by the state concerning the transfer of 
defendant’s case to another county because it 
was narrow in scope, involved the interpreta- 
tion of the law, and involved the correct and 
uniform administration of justice which re- 
quired the appellate court to review this point. 
State v. Brooks, 360 Ark. 499, 202 S.W.3d 508 
(2005). 

Where the state appealed and claimed that 
the trial court lacked jurisdiction to grant de- 
fendant’s post trial motion to correct court 
costs, the appellate court treated the appeal as 
a petition for writ of certiorari under this rule 
and found that, under Ark. R. Crim. P. 33.3(b), 
defendant’s motion was filed six days after the 
30-day deadline and was thus untimely. State v. 
Boyette, 362 Ark. 27, 207 S.W.3d 488 (2005). 

Supreme Court of Arkansas overrulled Bick- 
erstaff, which held that an offense charged 
under the Arkansas Game and Fish Commis- 
sion (AGFC) regulations amounted to a viola- 
tion and not a misdemeanor; in so concluding, 
the Court held that the state was not allowed to 
appeal under this rule and, in the future, the 
state will henceforth have an adequate remedy 
on appeal. Ark. Game & Fish Comm’n v. Hern- 
don, 365 Ark. 180, 226 S.W.3d 776 (2006). 

State could properly appeal the dismissal of 
criminal charges against defendant where the 
dismissal was based on whether the statute of 
limitations had run. State v. Hayes, 366 Ark. 
199, 234 S.W.3d 307 (2006). 

Because the proceeding was civil in nature, 
the state did not have to comply with this rule 
when it appealed from a decision sealing an 
applicant’s criminal record. State v. Burnett, 
368 Ark. 625, 249 S.W.3d 141 (2007). 
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State did not have to comply with this rule in 
an appeal from a trial court’s decision to grant 
postconviction relief in a capital murder case; 
the case was considered civil in nature. State v. 
Barrett, 371 Ark. 91, 263 S.W.3d 542 (2007). 

State’s appeal from an order to seal criminal 
convictions, despite its criminal designation, 
was civil in nature and did not require satisfac- 
tion of or compliance with this rule. State v. 
Tyler, 2010 Ark. 307 (2010). 

State was permitted to appeal the order of 
the circuit court granting appellee postconvic- 
tion relief under Ark. R. Crim. P. 37.1 in the 
form of a new trial on charges for rape and 
sexual abuse, because the appeal was civil in 
nature and the State was not required to sat- 
isfy this rule. State v. Estrada, 2013 Ark. 89, 
426 S.W.3d 405 (2013). 

Supreme Court of Arkansas lacked jurisdic- 
tion to review circuit court’s grant of defen- 
dant’s petition for postconviction relief; while 
the State was not required to satisfy this rule 
where its appeal was neither direct nor inter- 
locutory following a prosecution, but instead 
arose from a collateral proceeding, the appeal 
was untimely where the 90-day period contem- 
plated by Ark. R. App. P. Civ. 5(a) began to run 
from the filing of the first notice of appeal, and 
the State did not demonstrate a lack of finality 
in the order. State v. Bragg, 2016 Ark. 242 
(2016). 

State’s appeal from the circuit court’s order 
expunging a felony conviction was civil in na- 
ture and thus not subject to this rule. State v. 
Brown, 2019 Ark. 395, 590 S.W.3d 121 (2019). 


Collateral Proceeding. 

State was not required to satisfy the require- 
ments of this rule, because the State’s appeal 
challenging the court’s jurisdiction to consider 
the petition to remove a former juvenile-delin- 
quent’s name from the sex-offender registry 
was an appeal arising from a collateral proceed- 
ing. State v. V.H., 2013 Ark. 344, 429 S.W.3d 
243 (2013). 


Contemporaneous Objections. 

Where the state did not have the opportunity 
to object to the dismissal of a felony manslaugh- 
ter charge, the contemporaneous objection rule 
did not bar appeal of the dismissal. State v. 
Thornton, 306 Ark. 402, 815 S.W.2d 386 (1991). 


Correct and Uniform Administration. 

Determining whether the statute of limita- 
tions for a particular felony had run does not 
involve the correct and uniform administration 
of criminal law. State v. Mazur, 312 Ark. 121, 
847 S.W.2d 715 (1993). 

Although the state, as it must do under 
subsection (c) of this rule, properly asserted in 
its jurisdictional statement that the correct and 
uniform administration of justice requires Su- 
preme Court review, where the Supreme Court 
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did not agree with the state that the correct and 
uniform administration of justice was at issue 
in the appeal, the appeal was dismissed. State 
v. Harris, 315 Ark. 595, 868 S.W.2d 488 (1994). 

Appeal which raised an issue of the applica- 
tion of § 5-1-110(c), rather than its interpreta- 
tion, did not involve the correct and uniform 
administration of the criminal law. State v. 
Jones, 321 Ark. 451, 903 S.W.2d 170 (1995). 

The interpretation of §§ 5-74-105(a)(1) and 
5-74-107(b)(1) did not involve Arkansas’s cor- 
rect and uniform administration of the criminal 
law. State v. Banks, 322 Ark. 344, 909 S.W.2d 
634 (1995). 

Where the trial court erroneously weighed 
the credibility of the state’s evidence instead of 
determining the sufficiency of the evidence and 
refused to consider an element of the alterna- 
tive offense, appeal by the state was allowed. 
State v. Johnson, 326 Ark. 189, 931 S.W.2d 760 
(1996). 

Appeal was dismissed where the circuit 
court’s decision required a review of unique 
circumstances presenting mixed questions or 
law and fact, meaning that the correct and 
uniform administration of justice was not at 
issue. State v. Hart, 329 Ark. 582, 952 S.W.2d 
138 (1997). 

Appeal dismissed where neither issue pre- 
sented by the state involved the correct and 
uniform administration of justice, nor would a 
holding establish important precedent. State v. 

Gray, 330 Ark. 364, 955 S.W.2d 502 (1997). 

The question of whether double jeopardy pro- 
hibited state prosecution of an offense, where 
the offense was considered in the calculation of 
punishment for a separate federal conviction, 
involved the correct and uniform administra- 
tion of the criminal law. State v. Johnson, 330 
Ark. 636, 956 S.W.2d 181 (1997). 

The correct and uniform administration of 
justice required the court to review the state’s 
contention that the defendant could be charged 
with second degree murder arising from the 
death of her husband, notwithstanding her 
contention that such charge was precluded by 
collateral estoppel because of her former admis- 
sion to guilt to negligence in the abuse of her 
husband. State v. Thompson, 343 Ark. 135, 34 
S.W.3d 33 (2000). 

The state’s appeal as argued in its original 
brief merely raised the issue of the application, 
not interpretation, of a statute to the facts of a 
case and, therefore, did not involve the correct 
and uniform administration of the criminal law 
and was not appealable by the state. State v. 
McCormack, 343 Ark. 285, 34 S.W.3d 735 
(2000). 

State’s appeal of a decision which was iden- 
tical to one ruled on in another case decided 
while the appeal was being briefed did not raise 
an issue important to the correct and uniform 
administration of the criminal law under sub- 
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section (c) of this rule and was dismissed. State 
v. Warren, 345 Ark. 508, 49 S.W.3d 103 (2001). 

Appeal by the state from the trial court’s 
acquittal of defendant, based on its finding that 
there was insufficient evidence to support a 
conviction of defendant for driving while intoxi- 
cated, did not meet the requirements of subsec- 
tion (c) of this rule where the matter presented 
on appeal was not a matter of interpretation of 
criminal rules that had widespread ramifica- 
tions. State v. Aud, 351 Ark. 531, 95 S.W.3d 786 
(2003). 

In defendant’s insurance fraud case, the trial 
court did not engage in a statutory interpreta- 
tion of § 5-2-604 but, instead, simply applied 
the statute to the evidence presented at trial; 
because the state’s argument merely raised the 
issue of application and not the interpretation 
of a statutory provision, the state’s appeal did 
not involve the correct and uniform administra- 
tion of the criminal law and the argument was 
not a proper basis for an appeal by the state. 
State v. Hagan-Sherwin, 356 Ark. 597, 158 
S.W.3d 156 (2004). 

Under subdivision (a)(1) of this rule, the state 
was not allowed to appeal from a decision 
granting defendant’s motion to suppress evi- 
dence in a drug case because the issue pre- 
sented did not involve the correct and uniform 
administration of the criminal law, it required 
an intensive factual discussion, and it turned 
on witness credibility. State v. Jones, 369 Ark. 
195, 252 S.W.3d 119 (2007). 

State’s appeal was dismissed where the ap- | 
peal was not one requiring interpretation of 
Arkansas criminal rules; pursuant to this rule, 
a review would not have widespread ramifica- 
tions on the interpretation of Arkansas crimi- 
nal law. State v. Moreno, 371 Ark. 336, 265 
S.W.3d 751 (2007). 

In a search and seizure case, the state was 
permitted to appeal the granting of a motion to 
suppress evidence because the issue presented 
was the interpretation of Arkansas’ criminal 
case law regarding canine sniffs. The issue was 
not whether the circuit court applied the law 
incorrectly to a particular set of facts, but 
whether the circuit court misinterpreted the 
law and then applied a flawed interpretation of 
the law to suppress the seized drugs in this 
case; therefore, the correct and uniform admin- 
istration of the criminal law was implicated. 
State v. Harris, 372 Ark. 492, 277 S.W.3d 568 
(2008). 

Even though defendant did not raise the 
propriety of a state’s appeal under subsection 
(c) of this rule, the appeal was dismissed where 
the state did not present a proper issue for 
appeal when it claimed that a trial court erred 
in granting a new trial because there was no 
issue that concerned the correct and uniform 
administration of justice where the trial court’s 
ruling turned on whether a bailiff, in fact, 
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answered a juror’s question. State v. Short, 
2009 Ark. 630, 361 S.W.3d 257 (2009). 

Arkansas Supreme Court accepted the state’s 
appeal from a trial court’s grant of a defen- 
dant’s motion to suppress evidence seized on 
the basis of a canine sniff of defendant’s car 
because it presented an issue involving the 
interpretation of criminal rules and would have 
widespread ramifications and provide guidance 
to law enforcement and courts. State v. Thomp- 
son, 2010 Ark. 294, 377 S.W.3d 207 (2010). 

State’s appeal from a trial court’s grant of a 
new trial based on ineffective assistance of 
counsel turned on the specific facts of the case 
and did not involve the interpretation of the 
criminal rules with widespread ramifications. 
It was not a proper appeal pursuant to this rule 
and was dismissed. State v. Robinson, 2011 
Ark. 90 (2011). 

Supreme Court of Arkansas lacked jurisdic- 
tion over the State’s appeal because its sole 
argument was that the trial court abused its 
discretion in granting defendant’s motion for 
new trial, the issue of whether a juror violated 
the trial court’s instructions by her social media 
posts and the issue of prejudice were based on 
the unique facts of the case and did not involve 
the correct and uniform administration of the 
law. State v. Riley, 2014 Ark. 447, 446 S.W.3d 
187 (2014). 


Delinquency Case. 

State was not entitled to appeal dismissal for 
violation of speedy trial in the delinquency 
proceeding, because under this rule, the correct 
and uniform administration of justice was not 
at issue, when after acknowledging its error in 
sua sponte nolle prossing the delinquency peti- 
tion, the circuit court determined which periods 
of time were excludable for the purposes of 
speedy trial. State v. S.L., 2012 Ark. 73 (2012). 


Directed Verdict. 

Arkansas law is well settled that the state is 
not permitted to appeal from a directed verdict 
acquitting the defendant when the sole issue is 
the sufficiency of the evidence of the defen- 
dant’s guilt. State v. Stephenson, 330 Ark. 594, 
955 S.W.2d 518 (1997). 

Appeal dismissed where the state asserted as 
its ground for appeal that the trial judge im- 
properly weighed the evidence in granting the 
motion for directed verdict and failed to con- 
sider the totality of the state’s proof, viewing 
the evidence in a light most favorable to the 
state; the state was contending, in other words, 
that the trial judge erred in directing a verdict 
in favor of defendant because there was suffi- 
cient evidence presented to convict him of the 
charges, which is not a proper basis for an 
appeal by the state. State v. Stephenson, 330 
Ark. 594, 955 S.W.2d 518 (1997). 

In an appeal from the trial court’s grant of a 
directed verdict of not guilty in defendant’s 
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murder trial, the state sought to have the 
Supreme Court determine whether the corrobo- 
rating evidence submitted was sufficient to 
connect defendant to the offense under the 
accomplice-corroboration statute, § 16-89-111, 
but any decision in response to that portion of 
the state’s appeal would have required consid- 
eration of the application of the statute to the 
specific facts of the case, which the Supreme 
Court would not do in appeals by the state. 
State v. Fuson, 355 Ark. 652, 144 S.W.3d 250 
(2004). 

State was not permitted to appeal a directed 
verdict under this rule because its first point on 
appeal raised an issue of the application and 
not interpretation of the law in a theft-of- 
services case. Its second point of error involving 
the sufficiency of the evidence was not an error 
of law appealable by the State. State v. Wil- 
liams, 20138 Ark. 164 (2013). 


Discretion of Court. 

Trial court’s determination was not subject to 
appeal where the trial court conducted a hear- 
ing, made a factual determination based on the 
pleadings and representations of the parties, 
and concluded that charges against defendant 
should be dropped because his right to a speedy 
trial had been violated. This determination was 
well within the trial court’s discretion and did 
not require an interpretation of the court’s 
rules, merely its application to the facts at 
hand. State v. Edwards, 310 Ark. 516, 838 
S.W.2d 356 (1992). 

Although the state’s brief presented an im- 
portant issue to the correct and uniform admin- 
istration of the criminal law and upon which 
the court could hear an appeal pursuant to this 
rule, the state’s direct appeal was not timely 
under Ark. R. App. P. Crim. 2(e) because the 
notice of appeal was not filed within 30 days of 
a written order; the court treated the appeal as 
if it were brought up on petition for writ of 
certiorari. State v. Rowe, 374 Ark. 19, 285 
S.W.3d 614 (2008). 


Evidence. 

The Rules of Criminal Procedure permit an 
interlocutory appeal by the state only with 
respect to a pretrial order suppressing evidence 
since the rules are intended to permit the state 
to obtain a review of a ruling upon the admis- 
sibility of evidence essential to the prosecu- 
tion’s case. State v. Glenn, 267 Ark. 501, 592 
S.W.2d 116 (1980). 

Where the defendant, who was charged with 
first degree murder, had not been at the apart- 
ment he shared with the deceased for almost a 
month preceding a warrantless search of the 
apartment, and he had taken a bus to another 
state where he established his residence and 
took a job, he had effectively abandoned the 
apartment so that the warrantless search did 
not violate his constitutional rights, thus the 
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trial court should not have granted the defen- 
dant’s motion to suppress the evidence seized 
during that search. State v. Tucker, 268 Ark. 
427, 597 S.W.2d 584 (1980). 

When a trial court exceeds its duty to deter- 
mine the sufficiency of the evidence by judging 
the credibility of the evidence, it commits an 
error that requires correction. State v. Long, 
311 Ark. 248, 844 S.W.2d 302 (1992). 


Interlocutory Appeal. 

Where the trial court, after a pretrial hearing 
in a possession of marihuana case, granted the 
defendants’ motions to suppress the evidence, 
the state could not be granted an interlocutory 
appeal from that ruling once the taking of 
evidence began, since that appeal procedure 
was no longer available after the trial pro- 
ceeded to the merits. State v. Glenn, 267 Ark. 
501, 592 S.W.2d 116 (1980). 

Where state, in first-degree murder prosecu- 
tion, was denied the right to enter a videotaped 
deposition of a deceased witness into evidence, 
such denial was not subject to interlocutory 
appeal under this rule, since an interlocutory 
appeal can only be taken with respect to an 
order prior to commencement of a trial granting 
a motion to suppress evidence alleged to be 
illegally seized, as provided for under Ark. R. 
Crim. P. 16.2. State v. Russell, 271 Ark. 817, 611 
S.W.2d 518 (1981). 

An interlocutory appeal, taken from the ex- 
‘clusion of evidence from a DNA analysis, was 
denied as an order not appealable under this 
section. State v. Stuart, 306 Ark. 24, 810 S.W.2d 
939 (1991). 

The state cannot perfect an interlocutory 
appeal after it has dismissed the case. State v. 
Beall, 321 Ark. 624, 906 S.W.2d 676 (1995). 

Where the appellate court did not consider 
the merits of the trial court’s suppression order 
but rather affirmed the trial court’s order on the 
sole basis that the state’s brief was not timely 
filed, the appellate court did not sustain the 
trial court’s order “in its entirety” in order to 
effect a complete bar to prosecution as subsec- 
tion (d) of this rule contemplates; the effect of 
the decision allows the state to prosecute the 
defendant, but without the suppressed state- 
ments as evidence. State v. Tien Ngoc Doan, 
326 Ark. 583, 933 S.W.2d 369 (1996). 

The state was not entitled to an interlocutory 
appeal of the trial court’s granting of a motion 
to suppress evidence where the trial court 
based its determination to suppress the evi- 
dence on the facts and circumstances surround- 
ing the stop of the defendant, this was a fact- 
intensive matter for the court to resolve after 
receiving the evidence and weighing the cred- 
ibility of the witnesses, and the trial court 
made no broad ruling that would impact future 
cases or have widespread ramifications on the 
law surrounding probable cause to make a 
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vehicle stop. State v. Guthrie, 341 Ark. 624, 19 
S.W.3d 10 (2000). 

The state was not entitled to an interlocutory 
appeal of the suppression of evidence based 
upon the insufficiency of the description of the 
place to be searched in a search warrant where 
the state argued only that the description was 
sufficient and failed to demonstrate that the 
appeal involved the correct and uniform admin- 
istration of the law. State v. Howard, 341 Ark. 
640, 19 S.W.3d 4 (2000). 

Because the trial court’s order did not grant a 
defense motion under § 16-42-101 to allow evi- 
dence of the victim’s prior sexual conduct and, 
in fact, specifically excluded that evidence, the 
trial court’s order was not appealable by the 
state under subdivision (a)(3) of this rule. State 
v. Rapp, 368 Ark. 387, 246 S.W.3d 858 (2007). 

Pursuant to this rule, the state’s interlocu- 
tory appeal was dismissed because it failed to 
comply with the rule; the state’s argument 
about whether defendant’s grandmother was a 
“custodian” under § 9-27-317(h)(2)(A) was a 
question of fact not subject to appeal by the 
state under this rule. State v. S.G., 373 Ark. 
364, 284 S.W.3d 62 (2008). 

Because a trial court’s granting of the state’s 
motion to nol-pros resulted in a final order of 
dismissal and the state could not perfect an 
interlocutory appeal after it had the case dis- 
missed, the state’s interlocutory appeal under 
subsection (a) of this rule was dismissed. State 
v. C.W., 374 Ark. 116, 286 S.W.3d 118 (2008). 

Because the Supreme Court of Arkansas had 
never required the “uniform administration of 
justice” analysis as it did in state appeals from 
the grant of a motion to suppress evidence or 
confessions, the state’s appeal from an order 
allowing evidence under the rape-shield statute 
was treated as automatically appealable with- 
out resort to a normal analysis under this rule. 
State v. Parker, 2010 Ark. 173 (2010). 

State’s interlocutory appeal of a circuit court 
order suppressing defendant’s statement to po- 
lice was subject to dismissal, where the issue on 
appeal was a mixed question of fact and law 
and thus was not a permissive ground for an 
appeal by the state. Although the state framed 
its argument in terms of whether the circuit 
court misinterpreted Miranda when it deter- 
mined that defendant was in custody when he 
answered a police officer’s question, the resolu- 
tion of that issue turned on the circuit court’s 
consideration of the facts surrounding the offi- 
cer’s interaction with defendant. State v. Jen- 
kins, 2011 Ark. 2 (2011). 

Because the circuit court, in granting defen- 
dants’ motion to suppress evidence of a meth 
lab seized after officers made a forced entry into 
their home, gave no explanation for its ruling, 
the state failed to demonstrate that the circuit 
court relied on or misinterpreted state law in 
granting the motion, as required by subsection 
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(d) of this rule. State v. Brewster, 2011 Ark. 530, 
385 S.W.3d 844 (2011). 

State was not permitted to bring an inter- 
locutory of appeal of the trial court’s decision 
granting defendant’s motion to suppress evi- 
dence under subdivision (a) of this rule, be- 
cause the ruling turned on an application of the 
law to facts to determine whether an officer’s 
search was reasonable. The state supreme 
court only reviewed appeals involving the inter- 
pretation of the law; here the trial court did not 
provide a ruling on any particular interpreta- 
tion of the law. State v. Jones, 2012 Ark. 454 
(2012). 

State’s interlocutory appeal of a trial court’s 
suppression order was dismissed because the 
correct and uniform administration of justice 
did not require review, as the trial court’s ruling 
resulted from review of unique circumstances 
and required the court to decide mixed ques- 
tions of law and fact. State v. Wright, 2014 Ark. 
266, 436 S.W.3d 136 (2014). 

Although the State, which brought an inter- 
locutory appeal pursuant to subdivision (a)(1) 
of this rule, contended in its first point on 
appeal that the circuit court erred as a matter 
of law by concluding that additional officer 
testimony was required to support a pat-down 
search of defendant, because the issue involved 
the circuit court’s consideration of the particu- 
lar facts of the case and its determination that 
those facts did not justify the pat-down search, 
the State’s first point on appeal was subject to 
dismissal. State v. Crane, 2014 Ark. 443, 446 
S.W.3d 182 (2014). 


Jurisdiction. 

Requirement that appeal on behalf of the 
state be taken by attorney general is manda- 
tory and jurisdictional. City of Little Rock v. 
Tibbett, 301 Ark. 376, 784 S.W.2d 163 (1990). 

Where the trial court acts within its discre- 
tion after making an evidentiary decision based 
on the facts on hand or even a mixed question of 
law and fact, this court will not accept an 
appeal under this rule. State v. Edwards, 310 
Ark. 516, 838 S.W.2d 356 (1992). 

Where the circuit court lacked jurisdiction of 
the offenses charged against juvenile, and 
should have dismissed the felony information 
on that basis, the state was not prejudiced by 
the circuit court’s dismissal of the felony infor- 
mation on double jeopardy grounds. State v. 
Gray, 319 Ark. 356, 891 S.W.2d 376 (1995). 

State could not appeal under this rule simply 
on the ground that the trial court erred in 
acquitting defendant upon defendant’s post- 
trial motion, but where the state contended 
that the trial court acted without jurisdiction, 
the appellate court treated state’s appeal as a 
petition for a writ of certiorari; under Ark. R. 
Crim. P. 33.3(c), posttrial motions were deemed 
denied on the 30th day after judgment was filed 
and, because defendant’s posttrial motion was 
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deemed denied on January 26, 2004, the trial 
court lost jurisdiction to rule on the merits of 
the motion after that date, thus, the trial 
court’s ruling made on April 6, 2004, which 
resulted in the entry of an order of acquittal, 
was of no legal effect. State v. Markham, 359 
Ark. 126, 194 S.W.38d 765 (2004). 

Where Bickerstaff was the controlling law at 
the time of a hunting club owner’s citation, no 
other adequate remedy existed for the state or 
the Arkansas Game and Fish Commission 
(AGFC) and, consequently, the first require- 
ment for granting a writ of certiorari had been 
met; however, the writ was denied because the 
circuit court clearly had authority to rule on the 
federal preemption issue. Ark. Game & Fish 
Comm’n v. Herndon, 365 Ark. 180, 226 S.W.3d 
776 (2006). 

Although appellate court dismissed state’s 
appeal following the dismissal of defendant's 
charge for violating Ark. Game & Fish Comm’n 
Code § 15.05, in the future § 5-1-107(a) would 
be construed to allow such appeals because the 
act of violating an AGFC regulation was a 
misdemeanor. State v. Herndon, 365 Ark. 185, 
226 S.W.3d 771 (2006). 

Court accepted jurisdiction over the state’s 
appeal in a criminal case pursuant to this rule 
because the court’s holding would be important 
for the uniform administration of the criminal 
law; the state’s appeal concerned a circuit 
court’s authority to modify the sentencing por- 
tion of a negotiated plea agreement after it had 
accepted the plea but before it had entered the 
judgment and commitment order. State v. 
Grisby, 370 Ark. 66, 257 S.W.3d 104 (2007). 

As to the state’s appeal regarding the de- 
fense’s use of victim-impact evidence under 
§ 16-97-103, there was jurisdiction over the 
appeal because the application of statutory 
sentencing procedures required uniformity and 
consistency. However, the state’s argument was 
not addressed because it was not preserved for 
review; the state’s contemporaneous relevance 
objection did not encompass the arguments 
made on appeal. Jones v. State, 374 Ark. 475, 
288 S.W.3d 633 (2008). 

Arkansas Supreme Court chose to exercise 
review of a case pursuant to subdivision (d) of 
this rule; the issue was whether, in the absence 
of objective facts supporting the stop or a plan 
embodying explicit neutral limitations, a law- 
enforcement officer’s practice of stopping ves- 
sels on bodies of water to perform a safety check 
constituted an act of unfettered discretion by 
law enforcement that violated U.S. Const. 
amend. IV. State v. Allen, 2013 Ark. 35, 425 
S.W.3d 753 (2013). 


Mixed Questions of Law And Fact. 

State did not have right to appeal under 
subdivision (a)(1) of this rule from an order 
suppressing evidence because the determina- 
tion that the search violated Ark. R. Crim. P. 
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11.1 as defendant was not a probationer and 
did not expressly consent to the search of a 
bedroom he rented but occasionally shared 
with his girlfriend, who was a probationer, was 
a mixed question of law and fact and did not 
involve the correct and uniform administration 
of the criminal law. State v. Myers, 2012 Ark. 
453 (2012). 


Order to Seal Criminal Convictions. 

Reviewing court did not consider whether the 
state’s appeal was proper under this rule, be- 
cause the state’s appeal from an order to seal 
criminal convictions, despite its criminal desig- 
nation, was civil in nature and did not require 
satisfaction of or compliance with this rule. 
State v. Martin, 2012 Ark. 191 (2012). 


Proper Appeal by State. 

State claimed that the circuit court erred in 
its interpretation of the applicable criminal 
procedure rules and the court’s precedent, and 
the facts surrounding the execution of the war- 
rant were not in dispute, such that the question 
presented was purely a legal one and presented 
a proper issue for an appeal by the state. State 
v. Robinson, 2013 Ark. 425, 430 S.W.3d 105 
(2013). 

Typically, the Supreme Court decides appeals 
brought by the State in criminal cases only 
when the issue is “narrow in scope” and in- 
volves the interpretation of law. The Court does 
not permit State appeals merely to demon- 
strate the fact that the circuit court erred. 
Accordingly, the Court dismisses those appeals 
that do not present an issue of interpretation of 
the criminal rules with widespread ramifica- 
tions, or those appeals where the resolution of 
the issue turns on the facts unique to the case 
or involves a mixed question of law and fact. 
State v. Sprenger, 2016 Ark. 177, 490 S.W.3d 
314 (2016). 

State was permitted to appeal because the 
issue of whether the circuit court erred in its 
interpretation of Ark. Code Ann. § 9-27-317(g) 
was an issue of first impression involving statu- 
tory interpretation that had widespread rami- 
fications. State v. Griffin, 2017 Ark. 67, 513 
S.W.3d 828 (2017). 


Questions of Fact. 

Where the appeal by the state presents only 
the question of the sufficiency of corroborating 
testimony of the appellee’s accomplices in the 
commission of the crime charged, it will be 
denied, since that is a question of fact. State v. 
Harvest, 26 Ark. App. 241, 762 S.W.2d 806 
(1989). 

Where state was not alleging that the trial 
court misapplied, or wrongfully interpreted the 
law, and the suppression of the evidence was 
fact-intensive, the state’s appeal was not prop- 
erly before the appellate court. State v. Pruitt, 
347 Ark. 355, 64 S.W.3d 255 (2002). 
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Where defendant’s motion to suppress was 
granted by the trial court and the state argued 
the trial court misapplied the holding of Arkan- 
sas precedent relating to exigent circumstances 
to the facts before it, the record showed the 
resolution of the issues turned on facts unique 
to the case and, thus, the matter was not 
appealable by the state under this rule. State v. 
Nichols, 364 Ark. 1, 216 S.W.3d 114 (2005). 

In a criminal proceeding, state’s appeal, seek- 
ing to have time excluded for other good cause 
when it was trying to obtain defendant’s medi- 
cal records, was dismissed because the appeal 
did not solely concern a matter of law pursuant 
to this rule; the appeal involved facts and 
circumstances unique to defendant’s case 
rather than an interpretation of Arkansas rules 
with widespread ramifications. State v. John- 
son, 374 Ark. 100, 286 S.W.3d 129 (2008). 

State’s appeal of a circuit court order grant- 
ing defendant’s motion to suppress contraband 
discovered on his person after a traffic stop was 
dismissed where the issue of the voluntariness 
of defendant’s consent to search was a question 
of fact decided by the circuit court, and as such, 
was not within the ambit of permissible State 
appeals under this rule. State v. Cherry, 2014 
Ark. 194 (2014). 


Sentencing. 

Sentencing and the manner in which such 
punishment provisions can be imposed arise in 
every criminal case where a conviction is ob- 
tained, and the application of these statutory 
sentencing procedures to convict defendants 
requires uniformity and consistency, conferring 
on the Arkansas Supreme Court jurisdiction of 
an appeal from a trial court’s deviation from 
statutory sentencing procedures. State v. Free- 
man, 312 Ark. 34, 846 S.W.2d 660 (1993). 

Where amendments to sentencing provisions 
affected the defendant’s sentence, the issue was 
one important to the correct and uniform ad- 
ministration of justice. State v. Townsend, 314 
Ark. 427, 863 S.W.2d 288 (1993). 

Where the sentence imposed by the trial 
court was erroneous because it impermissibly 
usurped the prosecutor’s constitutional duties 
in violation of the doctrine of separation of 
powers, the state was authorized to appeal 
pursuant to subsections (b) and (c) of this rule. 
State v. Murphy, 315 Ark. 68, 864 S.W.2d 842 
(1993). 

Although there has been a precedent set as to 
the prospective application of Acts 1992, No. 
192, an appeal by the state under subsection (c) 
of this rule was accepted in order to perpetuate 
uniformity in sentencing; evenhandedness on 
the part of the sentencing courts is necessary 
for the proper administration of justice. State v. 
Williams, 315 Ark. 464, 868 S.W.2d 461 (1994). 

The possible retroactive application of a new 
and reduced criminal penalty is important to 
the correct and uniform administration of 
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criminal law in this state. State v. Kinard, 319 
Ark. 360, 891 S.W.2d 378 (1995). 

Appeal was properly brought by the state to 
the appellate court pursuant to subsections (b) 
and (c) of this rule where the application of 
sentencing procedures to convict defendants 
required uniformity and consistency, and to 
appeal the imposition of a void or illegal sen- 
tence by the trial court. State v. Hardiman, 353 
Ark. 125, 114 S.W.3d 164 (2003). 

Appellate court had jurisdiction over state’s 
appeal because it involved sentencing, and er- 
roneous application of the sentencing statutes 
affected the correct and uniform administration 
of justice. State v. Pinell, 353 Ark. 129, 114 
S.W.3d 175 (2003). 

Where the state contested the manner in 
which the circuit court determined the number 
of DWI offenses for purposes of sentencing, the 
case satisfied the criteria of subsection (c) of 
this rule; because the sentencing determination 
by the circuit court constituted an error that 
had been committed to the prejudice of the 
state, the correct and uniform administration 
of criminal law required review by the appel- 
late court. State v. Sola, 354 Ark. 76, 118 S.W.3d 
95 (2003). 

Where the issue raised by the state’s appeal 
concerned the trial court’s authority to sentence 
a defendant to probation under the habitual 
criminal offender statute, the appellate court 
had jurisdiction as the issue was important to 
the correct and uniform administration of 
criminal law; further, the state may appeal the 
imposition of a void or illegal sentence by the 
trial court. State v. Joslin, 364 Ark. 545, 222 
S.W.3d 168 (2006). 

State’s appeal of a trial judge’s failure to 
recuse himself from a sentencing hearing was 
not appealable under subsection (c) of this rule 
because this issue was based on the particular 
facts of the case; it was not a case requiring an 
interpretation of criminal rules with wide- 
spread ramification. After having ex parte com- 
munication with a juror between the jury’s 
verdict and the sentencing hearing, the judge 
reduced the sentence entered by the jury and 
removed the fine in an assault case; the state 
contended that the judge should have recused 
himself. Barritt v. State, 372 Ark. 395, 277 
S.W.3d 211 (2008). 

State had the right to appeal from the circuit 
court’s imposition of a suspended sentence for 
an enhancement for a crime committed in the 
presence of a child under § 5-4-702 because 
erroneous application of sentences affected the 
correct and uniform administration of justice, 
and void or illegal sentences were appealable. 
State v. Colvin, 2013 Ark. 203, 427 S.W.3d 635 
(2018). 


Speedy Trial Dismissal. 
When defendant was arrested on April 12, 
2006 for 257 counts of felony theft of property, 
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the state requested his release pending further 
investigation and a felony information was filed 
against him on December 6, 2006; the trial was 
delayed and the circuit court dismissed the case 
for lack of speedy trial on December 10, 2008. 
The state was not permitted to bring an appeal 
under this rule; because the speedy trial rule, 
Ark. R. Crim. P. 28.2, was amended in 2007, the 
state’s challenge to an interpretation of a prior 
version of Rule 28.2 was not important to the 
correct administration of the criminal law and 
would not have widespread ramifications. State 
v. Weatherspoon, 2009 Ark. 459 (2009). 

State’s appeal was dismissed because defen- 
dant had asserted, and the State conceded, that 
he had not been brought to trial within the time 
specified by Ark. R. Crim. P. 28.1, and while 
purporting to raise purely an issue of law, the 
legal issue raised by the State on appeal could 
not be separated from the unique facts of the 
case, and contrary to the State’s assertions, 
Arkansas’s speedy-trial jurisprudence did not 
offend the requirements set forth by the United 
States Supreme Court in Barker v. Wingo, 407 
U.S. 514 (1972), which dictated only that a trial 
court conduct an “ad hoc” determination of 
whether a defendant’s right to a speedy trial 
had been violated. State v. Owens, 2017 Ark. 
362, 533 S.W.3d 582 (2017). 

Circuit court's decision to dismiss the 
changes against defendant for violation of his 
speedy-trial rights turned on the specific facts 
of the case and thus an appeal by the State was 
not permitted under this rule. State v. Jones, 
2019 Ark. 138, 572 S.W.3d 377 (2019). 


Statute of Limitations. 

Where the State contended that even if theft 
by deception is not a continuing offense, the 
statute of limitations was extended due to 
fraud, that theory of the State’s appeal was not 
properly before the appellate court because the 
State’s argument on that point turned on facts 
unique to the case. State v. Gray, 2016 Ark. 411, 
505 S.W.3d 160 (2016). 

Where the State contended that theft by 
deception was a continuing offense and there- 
fore the circuit court erred in granting a motion 
to dismiss based on the statute of limitations, 
that theory of the State’s appeal was properly 
before the appellate court. The issue was one of 
statutory interpretation rather than applica- 
tion, the outcome would potentially have wide- 
spread ramifications, and a decision would af- 
fect future cases, indicating that a holding 
would be important to the correct and uniform 
administration of the criminal law. State v. 
Gray, 2016 Ark. 411, 505 S.W.3d 160 (2016). 


Subject-Matter Jurisdiction. 

Supreme Court of Arkansas lacked subject- 
matter jurisdiction to review the State’s appeal 
of a suppression order because the appeal did 
not involve the interpretation of the law or the 
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uniform administration of justice; the circuit 
court’s order was a mixed question of law and 
fact, the circuit court acted within its discretion 
to make an evidentiary decision after consider- 
ing the particular facts and circumstances of 
the case, the circuit court clearly based its 
decision on the specific facts of the case in light 
of the applicable law, and the facts clearly 
supported a conclusion of a joint venture be- 
tween an insurance company’s investigator and 
a sheriffs deputy. State v. Brashers, 2015 Ark. 
236, 463 S.W.3d 710 (2015). 


Timeliness. 

Appellate court refused to consider the state’s 
cross-appeal in defendant’s appeal of his mur- 
der and kidnapping conviction when the state 
did not file its cross-appeal within 30 days as 
required. Smith v. State, 347 Ark. 277, 61 
S.W.3d 168 (2001). 


Transcript. 

Where notice of an appeal from an interlocu- 
tory order was filed on February 19, but the 
transcript was not filed by the attorney general 
until May 20, the Supreme Court did not have 
jurisdiction since the appeal was not filed 
within the 60-day period as required by subsec- 
tion (c) of this rule. State v. Bland, 260 Ark. 511, 
542 S.W.2d 497 (1976). 

Appeal was dismissed where the transcript 
was not filed within the 60-day period as re- 
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quired, thus, the court did not have jurisdic- 
tion. State v. Thurman, 305 Ark. 448, 305 Ark. 
448B, 808 S.W.2d 762, 816 S.W.2d 889 (1991). 


Cited: 

State v. McFadden, 327 Ark. 16, 938 S.W.2d 
797 (1997); State v. Vasquez-Aerreola, 327 Ark. 
617, 940 S.W.2d 451 (1997); State v. Zawodniak, 
329 Ark. 179, 946 S.W.2d 936 (1997); Ashe v. 
State, 57 Ark. App. 99, 942 S.W.2d 267 (1997); 
State v. Donahue, 334 Ark. 429, 978 S.W.2d 748 
(1998); State v. Stephenson, 340 Ark. 229, 9 
S.W.3d 495 (2000); State v. Dawson, 343 Ark. 
683, 38 S.W.3d 319 (2001); Byndom v. State, 
344 Ark. 391, 39 S.W.3d 781 (2001); Smith v. 
State, 354 Ark. 226, 118 S.W.3d 542 (2003); 
State v. Brown, 356 Ark. 460, 156 S.W.3d 722 
(2004); State v. Britt, 368 Ark. 273, 244 S.W.3d 
665 (2006); State v. Lee, 373 Ark. 12, 280 
S.W.3d 28 (2008); State v. Stites, 2009 Ark. 154, 
300 S.W.3d 103 (2009); State v. Mancia-San- 
doval, 2010 Ark. 134, 361 S.W.3d 835 (2010); 
State v. Threadgill, 2011 Ark. 91, 382 S.W.3d 
657 (2011); State v. A.G., 2011 Ark. 244, 383 
S.W.3d 317 (2011); State v. O’Quinn, 2013 Ark. 
219, 427 S.W.3d 668 (2013); State v. Rainer, 
2014 Ark. 306, 440 S.W.3d 315 (2014); State v. 
Ledwell, 2017 Ark. 252, 526 S.W.3d 1 (2017); 
State v. Higginbotham, 2020 Ark. 415, 612 
S.W.3d 164 (2020); State v. Torres, 2021 Ark. 22, 
617 S.W.3d 232 (2021). 


Rule 4. Time for filing record, contents of record. 


(a) Generally. Except as provided in this rule, matters pertaining to several 
appeals, the docketing, designation, abbreviation, stipulation, preparation, 
and correction or modification of the record on appeal, as well as appeals where 
no stenographic record was made, shall be governed by the Rules of Appellate 
Procedure — Civil and any statutes presently in force which apply to civil cases 
on appeal to the Supreme Court. 

(b) When filed. When an appeal is taken by the defendant, the record on 
appeal shall be filed with the clerk of the appellate court and docketed therein 
within ninety (90) days from the filing of the notice of appeal, For purposes of 
determining the date of filing of a notice of appeal, Arkansas Rule of Appellate 
Procedure — Criminal 2(b) shall apply. The time for filing the record with the 
clerk of the appellate court may be extended by the circuit court as provided in 
subsection (c). 

(c) Extension of time. 

(1) If any party has designated stenographically reported material for 
inclusion in the record on appeal, the circuit court, by order entered before 
expiration of the period prescribed by subdivision (b) of this rule or by a prior 
extension order, may extend the time for filing the record. A motion by the 
defendant for an extension of time to file the record shall explain the reasons 
for the requested extension, and a copy of the motion shall be served on the 
prosecuting attorney. The circuit court may enter an order granting the 
extension if the circuit court finds that all parties consent to the extension 
and that an extension is necessary for the court reporter to include the 
stenographically reported material in the record on appeal. If the prosecut- 
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ing attorney does not file a written objection to the extension within ten (10) 
days after being served a copy of the extension motion, the prosecuting 
attorney shall be deemed to have consented to the extension, and the circuit 
court may so find. If the prosecuting attorney files a written objection to the 
extension within ten (10) days after being served a copy of the extension 
motion, the circuit court may not grant the extension unless the circuit court 
makes the following findings: 

(A) The defendant has filed a motion explaining the reasons for the 
requested extension and has served a copy of the motion on the prosecut- 
ing attorney; 

(B) The time to file the record on appeal has not yet expired; 

(C) All parties have had the opportunity to be heard on the motion, 
either at a hearing or by responding in writing; 

(D) The defendant has timely ordered the stenographically reported 
material from the court reporter and either (i) made any financial 
arrangements required for preparation of the record, or (ii) filed a petition 
to obtain the record as a pauper; and 

(E) An extension of time is necessary for the court reporter to include 
the stenographically reported material in the record on appeal. 

(2) In no event shall the time for filing the record be extended more than 
seven (7) months from the date of the entry of the judgment or order, or from 
the date on which a timely post-judgment motion is deemed to have been 
disposed of under Arkansas Rule of Appellate Procedure — Criminal 2(b), 
whichever is later. 

(3) If the appellant has obtained the maximum seven-month extension 
available from the circuit court, or demonstrates (by affidavit or otherwise) 
an inability to obtain entry of an order of extension, then before expiration 
of the period prescribed by subdivision (b) of this rule or a prior extension 
order, the appellant may file with the clerk of the appellate court a petition 
for writ of certiorari pursuant to Rule 3-5 of the Rules of the Supreme Court 
and Court of Appeals. 

(d) Exhibits. Photographs, charts, drawings and other documents that can 
be inserted into the record shall be included. Documents of unusual bulk or 
weight shall not be transmitted by the trial court clerk unless the clerk is 
directed to do so by a party or by the clerk of the appellate court. Physical 
evidence, other than documents, shall not be transmitted unless directed by an 
order of the appellate court. If the record contains photographs, DVDs, or any 
other visual medium alleged by either party to the appeal to constitute child 
pornography, a motion to seal the record, stating the reason therefor, shall 
accompany the record when it is filed with the clerk of the appellate court. 

(e) Record for preliminary hearing in appellate court. Prior to the time the 
complete record on appeal is settled and certified as herein provided, either 
party to the appeal may docket the appeal in order to make in the appellate 
court a motion for dismissal, for a stay pending appeal, for fixing or reducing 
bail, to proceed in forma pauperis, or for any intermediate order. The clerk of 
the trial court, at the request of the moving party, shall certify and transmit to 
the clerk of the appellate court a copy of such portion of the record of 
proceedings as may be available or needed for the purpose. 

(f) Subsections (b) and (c) of this rule shall not apply to an appeal by the 
state pursuant to Rule of Appellate Procedure — Criminal 3. 


HISTORY: Adopted and; amended July 10, vember 20, 1995; amended September 18, 2008, 
1995, effective January 1, 1996; amended No-_ effective October 1, 2008. 
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Reporter’s Notes to Rule 4 (1995): 
Subsection (a) of this rule is former Ark. R. 
Crim. P. 36.23 slightly modified by adding a 
reference to the Rules of Appellate Procedure— 
Civil. Most of the statutes once applying to civil 
appeals have been superseded. See Ark. Code 
Ann. §§ 16-67-301 et seg. (Michie 1987 and 
Michie Supp. 1993); In the Matter of Statutes 


Deemed Superseded by the Arkansas Rules of 


Appellate Procedure, 290 Ark. 616, 719 S.W.2d 
436 (1986) (per curiam). 

Subsection (b) of this rule is former Ark. R. 
Crim. P. 36.19. 

Subsection (c) of this rule is former Ark. R. 
Crim. P. 36.20. 


Addition to Reporter’s Notes to Rule 4 
(2008): 

The 2008 changes added subsections (b), (c), 
and (f), added the last sentence of subsection 
(d), and made minor editorial changes to the 
other subsections. 

Prior to the 2008 changes, an extension of 
time to file the record in a criminal case was 
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governed by Arkansas Rule of Appellate Proce- 
dure — Civil 5(b), which requires the circuit 
court to find that all parties have had the 
opportunity to be heard on an extension mo- 
tion. Subsection (c) requires the court to make 
such a finding only if the prosecuting attorney 
objects to the extension. The extension order 
must reflect that the prosecuting attorney con- 
sents to the extension, but defense counsel can 
either obtain such consent before filing the 
extension order or such consent can be pre- 
sumed from the prosecutor’s failure to object to 
the extension motion. 

The last sentence of subsection (d) protects 
the privacy of innocent victims of child pornog- 
raphy. A similar change, covering the contents 
of briefs on appeal, has been made to Rules of 
the Supreme Court and Court of Appeals 4-3. 

Subsection (f) makes clear that the state 
cannot request an extension of time to file the 
record when it takes an appeal pursuant to 
Arkansas Rule of Appellate Procedure — 
Criminal 3. 


CASE NOTES 


In General. 

This rule embraces Rule 9 of the Inferior 
Court Rules [now District Court Rules]; Rule 
9(a), expressly governing civil appeals, applies 

-to criminal appeals. Bocksnick v. City of Lon- 
don, 308 Ark. 599, 825 S.W.2d 267 (1992). 

Where defendant was convicted of capital 
murder and there were three eyewitnesses, and 
where pursuant to a writ of certiorari the court 
reporter returned the writ without the original 
photo lineup and instead tendered a black-and- 
white photocopy, and where defendant moved 
for summary reversal of his conviction based 
upon the omission of the original photo array, 
defendant had failed to object to the eyewit- 
nesses’ in-court identifications at trial, and be- 
cause defendant’s only point on appeal would 
have been procedurally barred, the appellate 
court held that the record on appeal was suffi- 
cient without the original photo array. Lewis v. 
State, 354 Ark. 359, 123 S.W.3d 891 (2003). 


Contents of Record. 

Trial court’s failure to record or transcribe 
purportedly prejudicial incident at trial was not 
reversible error where the trial court recon- 
structed the incident consistent with the rules 
of procedure. Smith v. State, 324 Ark. 74, 918 
S.W.2d 714 (1996). 

The court reporter’s inability to submit the 
record of testimony was good cause to grant 
appellant’s motion for remand to the trial court. 
Schlesier v. State, 330 Ark. 219, 953 S.W.2d 575 
(1997). 

Court ordered the trial court to settle the 
record and ordered defendant to file a substi- 


tuted abstract and brief, for purposes of this 
rule, Ark. R. App. P.—Civ. 6(e), and Ark. Sup. 
Ct. & Ct. App. R. 4-2(a)(8); the record and brief, 
submitted in this appeal, allowed the court to 
address the case’s merits. Reyes v. State, 2012 
Ark. App. 358 (2012). 

Remand to settle the record, pursuant to Ark. 
R. App. P. Crim. 4(a) and Ark. R. App. P. Civ. 
6(e), was required where due to the lack of a 
verbatim record, it was impossible to determine 
whether defendant and his counsel were pres- 
ent when the circuit court ordered the jury 
notes marked as court’s exhibits and received 
the jury notes into evidence. Likewise, the 
appellate court was unable to determine com- 
pliance or noncompliance with § 16-89-125(e). 
Terry v. State, 2019 Ark. 342 (2019). 


Timeliness. 

Where the trial judge had granted petition- 
er’s counsel an extension of the time for filing a 
transcript, and the petitioner’s counsel then 
didn’t tender the record to the Supreme Court 
until more than seven months had elapsed from 
the date of the criminal judgment, the record 
was not tendered timely, but because the peti- 
tioner’s counsel said the delay was his fault due 
to a computation error, the court granted the 
out-of-time appeal. Moore v. State, 267 Ark. 
548, 592 S.W.2d 450 (1980); Moore v. State, 268 
Ark. 191, 609 S.W.2d 894 (1980). 

Order extending the time for filing record, 
granted on the 90th day as required by RAP- 
Civ 4, but not “entered” as required by RAP-Civ 
5(b), was not timely. Willis v. State, 323 Ark. 41, 
912 S.W.2d 4380 (1996). 


133 


Rule 4 


Under former Ark. R. Crim. P. 36.22 (now see 
Ark. R. Crim. P. 33.3), because defendant filed a 
motion for reconsideration prior to the time 
fixed to file a notice of appeal, he had 30 days 
from the disposition of that motion in which to 
file a notice of appeal, and thus his notice or 
appeal filed five days after denial of the motion 
for reconsideration was timely. Collins v. State, 
324 Ark. 322, 920 S.W.2d 846 (1996). 

The 90-day period allowed by Ark. R. App. P. 
Civ. 5(a) for filing the record on appeal regard- 
ing defendant’s conviction of a misdemeanor 
offense began to run on the effective date of 
defendant’s original notice of appeal, which was 
the date following the trial court’s denial of 
defendant’s posttrial motion, and not the date 
on which defendant filed a second notice of 
appeal, which served only to amend the first 
notice by including the denial of the motion as 
one of the issues being appealed; thus, defen- 
dant’s counsel was given 30 days to accept full 
responsibility for the late filing or defendant’s 
motion for a rule on the clerk to allow a late 
filing of the record would be denied. Smith v. 
State, 351 Ark. 325, 97 S.W.3d 380 (2002). 

Appellate court directed a clerk to accept 
defendant’s appeal even though the notice of 
appeal was untimely and the record was not 
filed timely under subsection (a) of this rule 
where the attorney stated in her motion for rule 
on the clerk that defendant was not at fault for 
the appeal and record not being timely filed. 
Smith v. State, 363 Ark. 576, 215 S.W.3d 588 
(2005). 

Clerk of the supreme court properly refused 
to file a record because it was tendered outside 
the time period for docketing the case based on 
the date the original judgment order was en- 
tered; however, defendant was not penalized for 
the fault of his attorney, which was clear from 
the record. Morris v. State, 373 Ark. 190, 282 
S.W.3d 757 (2008). 

Court clerk should have filed a movant’s 
notice of appeal on the day the notice of appeal 
was filed from the denial of his motion for 
postconviction relief, whether or not the mo- 
vant was allowed to proceed in forma pauperis. 
The motion to file a belated appeal was allowed 
because, but for this clerical error, the notice of 
appeal was timely filed. White v. State, 373 Ark. 
415, 284 S.W.3d 64 (2008). 

Where defendant was convicted of two counts 
of rape and two counts of sexual assault, the 
judgment and commitment order was entered 
on May 5, 2008; the time for filing the record on 
appeal expired on August 27, 2008 in accor- 
dance with subsection (a) of this rule. Defen- 
dant’s tender of the record on August 28, 2008 
was untimely and counsel did not admit fault 
but his fault was clear from the record; there- 
fore, the Supreme Court of Arkansas was per- 
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mitted to grant defendant’s motion for rule on 
clerk and the clerk was directed to accept the 
record. Bryant v. State, 374 Ark. 329, 287 
S.W.3d 599 (2008). 

Petitioner was not entitled to mandamus 
relief (seeking a ruling on the motion for exten- 
sion of time to lodge the record on appeal), 
because the petitioner filed his petition to va- 
cate and or to set aside the judgment in the 
circuit court nearly five years after the date of 
his conviction. Section 16-112-202(10)(B) man- 
dated that there shall be a rebuttable presump- 
tion against timeliness for any motion not made 
within thirty-six months of the date of convic- 
tion and since the DNA testing was available at 
the time of his trial, the petitioner’s attempt to 
rebut the presumption against timeliness 
failed, and nothing in the record suggested that 
the prosecuting attorney was properly served 
and the petition for writ of mandamus did not 
allege that the prosecuting attorney was 
served. Mitchael v. State, 2012 Ark. 256 (2012). 

Tender of the record was timely, because the 
petitioner’s notice of appeal was deemed filed 
on November 23, 2011, and the tender of the 
record on February 8, 2012, seventy-seven days 
after that date, was therefore timely; in circum- 
stances such as were present in the instant 
case, where the request for a ruling on the 
omitted issue was still pending when the peti- 
tioner filed his notice of appeal, the notice of 
appeal was deemed filed on the day after the 
order disposing of the request for a ruling was 
entered. Lewis v. State, 2012 Ark. 355, 423 
S.W.3d 16 (2012). 

Appeals from an order were not perfected 
because appellant did not tender the records on 
appeal from that order within 90 days of the 
date of the notice of appeal that designated the 
order. Pennington v. State, 2016 Ark. 428 
(2016), cert. denied, 137 S. Ct. 1823, 197 L. Ed. 
2d 768 (2017). 

Record had not been timely tendered to the 
appellate court where even if the later of the 
notices of appeal was used to calculate the 
90-day deadline to submit the record under this 
rule, the time expired well over a month before 
the record was tendered to the court; the appel- 
late court did not need to consider petitioner’s 
claim that the clerk’s failure to provide a certi- 
fied record caused the delay, because petitioner 
failed to state a basis on which the trial court 
could have ordered scientific testing under the 
statutes. Marshall v. State, 2017 Ark. 208, 521 
S.W.3d 456 (2017). 


Cited: 

Cook v. State, 327 Ark. 125, 937 S.W.2d 641 
(1997); Spillers v. State, 341 Ark. 749, 19 
S.W.3d 35 (2000); Honey v. State, 2017 Ark. 
App. 646 (2017). 


134 


Rule 5 RULES OF APPELLATE PROCEDURE — CRIMINAL Rule 6 


Rule 5. No bond for costs. 


There shall be no bond for costs as a prerequisite for the appeal of either a 
felony or misdemeanor conviction. 


HISTORY: Adopted and amended July 10, 
1995, effective January 1, 1996. 


Reporter’s Notes to Rule 5 (1995): 
This rule is former Ark. R. Crim. P. 36.17. In 
the title, “cost” has been changed to “costs.” 


CASE NOTES 


Cited: S.W.2d 11 (1997); Smith v. State, 341 Ark. 252, 
McGehee v. State, 323 Ark. 704,916 S.W.2d 15 S.W.3d 344 (2000). 
756 (1996); Finch v. State, 329 Ark. 319, 947 


Rule 6. Bail on appeal. 


(a) The appeal bond provided for in this rule shall be filed in the office of the 
clerk of the court in which the conviction is had, and a copy thereof shall be 
attached to the bill of exceptions and shall be made a part of the transcript to 
be filed in the Supreme Court. 

(b)(1) When a defendant has been found guilty, pleaded guilty, or pleaded 

nolo contendere to an offense other than one specified in subsection (b)(2) or 

(b)(3) of this section, and he is sentenced to serve a term of imprisonment, 

and he has filed a notice of appeal, the trial court shall not release the 

defendant on bail or otherwise pending appeal unless it finds: 
(A) By clear and convincing evidence that the defendant is not likely to 

flee or that there is no substantial risk that the defendant will commit a 

serious crime, intimidate witnesses, harass or take retaliatory action 

against any juror, or otherwise interfere with the administration of justice 
or pose a danger to the safety of any other person; and 

(B) That the appeal is not for the purpose of delay and that it raises a 
substantial question of law or fact. 

(2) When the defendant has been found guilty, pleaded guilty, or pleaded 
nolo contendere to capital murder, the trial court shall not release the 
defendant on bail or otherwise, pending appeal or for any reason. 

(3) When the defendant has been found guilty, pleaded guilty, or pleaded 
nolo contendere to murder in the first degree, rape, aggravated robbery, or 
causing a catastrophe, or kidnapping or arson when classified as a Class Y 
felony, and he has been sentenced to death or imprisonment, the trial court 
shall not release him on bail or otherwise, pending appeal or for any reason. 
(c)(1) If an appeal bond is granted by the trial court, it shall be conditioned 
on the defendant’s surrendering himself to the sheriff of the county in which 
the trial was held upon the dismissal of the appeal or upon the rendition of 
final judgment upon the appeal. The trial court may also condition release by 
imposing restrictions specified in ARCrP 9.3 or other restrictions found 
reasonably necessary. 

(2) Following the affirmance or reversal of a conviction, or the dismissal of 
an appeal, the Clerk of the Supreme Court shall immediately make and 
forward to the clerk of the circuit court of the county in which the defendant 
was convicted a certified copy of the mandate of the Supreme Court. 
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(3) The circuit clerk, upon receipt of a mandate affirming the conviction, 
shall immediately file the mandate and notify the sheriff and the bail 
bondsman or, in appropriate cases, other sureties on the bail bond that the 
defendant should be surrendered to the sheriff as required by the terms of 
the bail bond. ; 

(4) If the defendant fails to surrender himself to the sheriff in compliance 
with the conditions of his bond, the sheriff shall notify the clerk of the circuit 
court, and the circuit court shall direct that fact to be entered on its records 
and shall adjudge the bail bond of the defendant, or the money deposited in 
lieu thereof, to be forfeited. 

(5) The defendant having failed to surrender, the circuit clerk shall 
immediately issue a summons against the sureties on the bail bond requir- 
ing them to appear and show cause why judgment should not be rendered 
against them for the sum specified in the bail bond on account of the 
forfeiture thereof, which summons shall be made returnable and shall be 
executed as in civil actions, and the action shall be docketed and shall 
proceed as an ordinary civil action. 

(6) The summons may be served as provided by law in any place in which 
the sureties may be found, and the service of the summons on the defendant 
or defendants shall give the court complete jurisdiction of the defendant and 
cause. 

(7) No pleadings on the part of the state shall be required in such cases. 
(d) The circuit court in which the defendant was convicted shall retain 

jurisdiction to hear and decide any motion to revoke the bail of a defendant set 
at liberty pursuant to this rule, even if the record on appeal has been lodged 
with the Supreme Court or the Court of Appeals. 

(e) If the court in which the defendant was convicted refuses to grant an 
appeal bond, and an appeal bond shall thereafter be granted by any Justice or 
Justices of the Supreme Court, the bond shall be conditioned that, upon the 
dismissal of the appeal or the rendition of the final judgment therein by the 
Supreme Court, the defendant shall surrender himself as provided in this rule 
in execution of the judgment. 


HISTORY: Amended March 27, 1995; ad- 
opted and; amended July 10, 1995, effective 


The term “bail bond” in subsection (a) of the 
act has been replaced by “appeal bond” in 


January 1, 1996; amended effective October 21, 
1999. 


Reporter’s Notes to Rule 6 (1995): 

This rule is former Ark. R. Crim. P. 36.5. In 
March 1994, the General Assembly enacted 
1994 Ark. Acts 3, First Extraordinary Session. 
The act, which governed bail on appeal after 
conviction, was struck down by the Arkansas 
Supreme Court in Casement v. State, 318 Ark. 
225, 884 S.W.2d 593 (1994), the Court having 
found that the act conflicted with post-convic- 
tion appeal procedures established by rules of 
the Court. 

Rule 6 is, in essence, Act 3, modified to 
eliminate the requirement that a defendant 
free on bail pending appeal surrender to the 
Arkansas Supreme Court upon the affirmance 
of his conviction. Under this rule the defendant 
is to surrender to the sheriff of the county in 
which the defendant was convicted. 


subpart (a) of the rule. In addition, subpart 
(b)(1) of the rule, restating subsection (b)(1) of 
Act 3, has been modified to speak of filing “a 
notice of appeal” rather than “an appeal,” it 
being reasonably clear that this was the intent 
of the Act 3’s drafters. 

Subpart (c)(1) of the rule, restating subsec- 
tion (c)(1) of Act 3, has been amended to speak 
of the circuit court’s granting an “appeal bond” 
rather than “the appeal.” Guidelines for impos- 
ing conditions of release have been included. 

Subpart (d) vests jurisdiction to hear revoca- 
tion motions in the circuit court. 

Subpart (e), restating subsection (d)(1) of Act 
3, has been amended to speak of the trial court’s 
granting “an appeal bond,” not “an appeal.” The 
rule contains no counterpart of subsection 
(d)(2) of the act, which was viewed as surplus- 
age. 

Finally, language clarifying the procedure to 
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be followed by the Clerk of the Supreme Court 
and circuit clerks has been added. . 

Rule 6 will supersede Ark. R. Crim. P. 36.5 
through 36.8. 


Publisher’s Notes. 

The 1999 amendment to this Rule inserted 
“or the dismissal of an appeal” in subdivision 
(c)(2). The effect of this amendment was to 
provide that the circuit clerk be notified when 
an appeal is dismissed. 


1987 Unofficial Supplementary Commen- 
tary to former Rule 36.5 [now RAP- 
Crim 6] 

Rule 9.2(e), governing pretrial release bonds 
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guaranteeing subsequent appearances on the 
same charge before other courts, does not gov- 
ern appeals, which are explicitly covered by 
Rules 36.5-36.7. Perry v. State, 275 Ark. 170, 
628 S.W.2d 304 (1982). The written finding 
requirement of Rule 9.2(e) does not apply to 
appeal bonds set under Rule 36, so the judge, 
having heard the evidence and knowing the 
sentence, can set an appeal bond without mak- 
ing written findings. Perry v. State. 


RESEARCH REFERENCES 
U. Ark. Little Rock L.J. Survey — Criminal 
Procedure, 11 U. Ark. Little Rock L.J. 187. 


CASE NOTES 


Constitutionality. 

Subdivision (b)(3) of this rule is not unconsti- 
tutional, notwithstanding that it prohibits re- 
lease on appeal in certain cases without provid- 
ing a hearing. Meeks v. State, 341 Ark. 620, 19 
S.W.3d 25 (2000). 

Denial of bail on appeal to a defendant con- 
victed of first-degree murder did not constitute 
“excessive bail” in violation of U.S. Const., 
Amend. VIII or Ark. Const., Art. 2,§ 9, as bond 
on appeal was not absolute right. Smith v. 
State, 345 Ark. 472, 48 S.W.3d 529 (2001). 


- Amount of Bond. 

Where prior to his trial the defendant had 
been free on a $10,000 pretrial release bond but 
at his trial the defendant was sentenced to 
concurrent terms of 40 and six years after a 
jury found him guilty of first-degree murder 
and second-degree battery, the circuit judge 
could properly fix his appeal bond at $50,000 
without making written findings to support the 
increased bond because the two types of bonds 
were clearly distinguishable, and in fixing the 
appeal bond the circuit judge knew the actual 
sentence imposed and, therefore, was in an 
improved position to weigh the risk of the 
defendant’s nonappearance pending appeal. 
Perry v. State, 275 Ark. 170, 628 S.W.2d 304 
(1982). 


Construction. 

Bondsman was not exonerated as a matter of 
law when defendant appeared for trial after the 
first conviction was reversed on appeal; al- 
though a condition of defendant’s release pend- 
ing appeal was that if the case was affirmed, or 
reversed but remanded for a new trial, the 
defendant would surrender to the sheriff, this 
rule did not say that when either of those 
eventualities occurs the original bond must be 
discharged and a new bond substituted. Gar- 
rett v. State, 294 Ark. 556, 744 S.W.2d 731 
(1988). 


Even if a pretrial release bond under Ark. R. 
Crim. P. 9.2 continues pending appeal, that 
does not make it an appeal bond as governed by 
this rule and former Ark. R. Crim. P. 36.6 and 
36.7. Garrett v. State, 294 Ark. 556, 744 S.W.2d 
731 (1988). 

Both § 16-91-110 and this rule require trial © 
court to consider whether criminal defendant 
(1) will appear at the conclusion of appellate 
proceedings and (2) the likelihood of conviction 
before granting bond on appeal. Vineyard v. 
State, 29 Ark. App. 180, 782 S.W.2d 370 (1989). 


Delay. 

Trial court’s order denying bail pending ap- 
peal was upheld by appellate court where trial 
court concluded that appeal was intended only 
for purposes of delay and did not raise a sub- 
stantial question of law or fact. Vineyard v. 
State, 29 Ark. App. 180, 782 S.W.2d 370 (1989). 

Habeas corpus relief was granted in favor of 
petitioner who argued that the state waived 
jurisdiction over petitioner through its gross 
negligence for failing to turn petitioner over as 
soon as the circuit clerk’s office had received the 
mandate affirming petitioner’s conviction and 
notifying the sheriff and bail bondsman that 
petitioner should have been surrendered to law 
enforcement officials for a period of five years. 
Bonebrake v. Norris, 319 F. Supp. 2d 928 (E.D. 
Ark. 2003), rev'd, 417 F.3d 938 (8th Cir, 2005). 


Murder Conviction. 

The defendant stood convicted of first degree 
murder and was not entitled to bail pending 
appeal where (1) after he was convicted, the 
defendant filed a petition for postconviction 
relief, (2) the state moved to dismiss, and the 
defendant amended his petition to assert, in 
the alternative, that he was entitled to relief 
through a writ of error coram nobis, (3) the trial 
court dismissed the motion, and the defendant 
appealed to the Supreme Court, and (4) the 
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Supreme Court affirmed the motion to dismiss 
the petition for postconviction relief, reversed 
the finding that the time limits of such a 
petition apply to a writ of error coram nobis, 
and granted leave to the circuit court to deter- 
mine whether a writ of error coram nobis 
should be issued. Larimore v. State, 339 Ark. 
167, 3 S.W.3d 680 (1999). 


Pending Appeal. 

Provision that bond will continue in effect 
“pending appeal” means the bond will remain 
in effect until the appeal is completed, but does 
not mean that the bond remains in effect only 
until the appeal commences. Garrett v. State, 
294 Ark. 556, 744 S.W.2d 731 (1988). 

Because the appellate court affirmed the trial 
court’s judgment convicting defendant of pos- 
session of drug paraphernalia with intent to 
manufacture and possession of a controlled 
substance, defendant’s issue of bail pending 
appeal became moot and the appellate court did 
not have to decide moot issues; the appropriate 


Rule 7. Appeal after confinement. 
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and meaningful action that defendant could 
have taken would have been to petition the 
appellate court for a writ of certiorari sepa- 
rately challenging the trial court’s denial of an 
appeal bond. Walley v. State, 353 Ark. 586, 112 
S.W.3d 349 (2003). 

Circuit court had the authority to release 
defendant on bail pending appeal if it found 
that defendant met the requirements of subsec- 
tion (b) of this rule because defendant was 
found guilty of criminal contempt, was sen- 
tenced to a term of imprisonment and fined 
$1,000, and filed a notice of appeal. Olmstead v. 
Olmstead, 373 Ark. 354, 284 S.W.3d 27 (2008). 

Defendant’s appeal of convictions for residen- 
tial burglary and theft of property was without 
merit on the basis, inter alia, that the trial 
court denied his request for an appeal bond. 
Guthrie v. State, 2017 Ark. App. 681 (2017). 


Cited: 
J & J Bonding, Inc. v. State, 330 Ark. 599, 955 
S.W.2d 516 (1997). 


If a judgment of confinement in a detentional facility operated by the state 
has been executed before notice of appeal is given, the defendant shall remain 
in the detentional facility during the pendency of the appeal, unless discharged 
by the expiration of his term of confinement or by pardon or parole, or admitted 
to bail by the trial court prior to the docketing of the appeal in the Supreme 
Court. If the trial court or a Justice or Justices of the Supreme Court admit the 
defendant to bail pending appeal, the commitment by which the sentence was 
carried into execution may be recalled. Upon a reversal, if a new trial is 
ordered, the defendant shall be removed from the detentional facility and 
returned to the custody of the sheriff of the county in which the sentence was 
imposed. 


HISTORY: Amended December 18, 1978; 
adopted and; amended July 10, 1995, effective 
January 1, 1996. 


Reporter’s Notes to Rule 7 (1995): 
This rule is former Ark. R. Crim. P. 36.13, 
with grammatical changes. 


Rule 8. Exceptions and motion for new trial unnecessary. 


Motions for New Trial. It shall not be necessary to file a motion for new trial to 
obtain review of any matter on appeal. If a motion for new trial is submitted to 
the trial court, on appeal the appellant shall not be restricted to a consider- 
ation of matters assigned therein. Formal exceptions to rulings or orders of the 
trial court are unnecessary; but for all purposes for which an exception has 
heretofore been necessary it is sufficient that a party, at the time the ruling or 
order of the court is made or sought, makes known to the court the action 
which he desires the court to take or his objections to the action of the court 
and his grounds therefore; and, if a party has no opportunity to object to a 
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ruling or order at the time it is made, the absence of an objection does not 


thereafter prejudice him. 
HISTORY: Adopted and; amended July 10, 
1995, effective January 1, 1996. 


Reporter’s Notes to Rule 8 (1995): 
This rule is former Ark. R. Crim. P. 36.21(a). 


RESEARCH REFERENCES 
U. Ark. Little Rock L.J. Survey — Criminal 
Procedure, 11 U. Ark. Little Rock L.J. 187. 


CASE NOTES 


Objection. 


—Grounds. 
—Necessity. 
—Ruling. 
—Timeliness. 


—Grounds. 

Where the pretrial suppression motion was 
not originally based upon the violation of Ark. 
R. Crim. P. 8.1 relating to prompt first appear- 
ance, appellate court will not consider the ar- 
gument on appeal that it should have been 
granted on that basis pursuant to this rule. 
Allen v. State, 297 Ark. 155, 760 S.W.2d 69 
(1988). 


—Necessity. 
Where the defendant argued for the first time 
_on appeal that the trial court erred in refusing 
to conduct the jury voir dire in accordance with 
this section, that contention was not properly 
before the reviewing court since the defendant 
had not made a specific objection to the trial 
court in order to preserve the right to appellate 
review. Crafton v. State, 274 Ark. 319, 624 
S.W.2d 440 (1981). 


Constitutional objections and fundamental 
constitutional rights can be waived if not ad- 
equately preserved for appeal. Collins v. State, 
308 Ark. 536, 826 S.W.2d 231 (1992). 

This rule requires a contemporaneous objec- 
tion in order to preserve a point for review on 
appeal. Miller v. State, 309 Ark. 117, 827 
S.W.2d 149 (1992). 


—Ruling. 

The failure to obtain a ruling on an objection 
precludes review of the issue which was the 
subject matter of the objection on appeal. McAr- 
thur v. State, 309 Ark. 196, 830 S.W.2d 842 
(1992). 


—Timeliness. 

In order to preserve an argument for appeal, 
the appellant must make an objection at the 
first opportunity and where the motion for 
mistrial was not made until well into the trial, 
nearing the close of the state’s case, it was 
untimely. Williams v. State, 304 Ark. 218, 800 
S.W.2d 713 (1990). 


Cited: 
Oxford v. State, 2018 Ark. App. 609, 567 
S.W.3d 83 (2018). 


Rule 9. Acquittal barring prosecution. 


A judgment in favor of the defendant that operates as a bar to future 
prosecution of the offense shall not be reversed by the Supreme Court. 


HISTORY: Adopted and; amended July 10, 
1995, effective January 1, 1996. 


Reporter’s Notes to Rule 9 (1995): 

This rule is former Ark. R. Crim. P. 36.11. 
This rule does not bar an appeal by the state of 
a trial court’s granting of a defendant’s motion 
for judgment notwithstanding a jury’s verdict 
of guilty. See State v. Schaub, 310 Ark. 76, 832 


S.W.2d 8438 (1992), where the Arkansas Su- 
preme Court, without citing this rule, held that 
the state can appeal a trial court’s grant of a 
defendant’s motion for a judgment notwith- 
standing the jury’s verdict of guilty because 
such an appeal by the state, if successful, 
results in reinstatement of the verdict of guilty 
and does not subject the defendant to a second 
trial. 


Rule 10. Automatic appeal and mandatory review in death-sentence 
cases; procedure on affirmance. 


(a) Automatic appeal. 
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(1) Upon imposing a sentence of death, the circuit court shall order the 
circuit clerk to file a notice of appeal on behalf of the defendant within thirty 
(30) days after entry of judgment. The notice of appeal shall be in the form 
annexed to this rule. The court reporter shall transcribe all portions of the 
criminal proceedings consistent with Article III of the Rules of the Supreme 
Court and shall file the transcript with the circuit clerk within ninety (90) 
days after entry of the judgment. Within thirty (30) days after receipt of the 
transcript, the circuit clerk shall compile the record consistent with Article 
Ii! and shall file the record with the clerk of the Arkansas Supreme Court for 
mandatory review consistent with this rule and for review of any additional 
issues the appellant may enumerate. 

(2) Extension of time. 

(A) If the court reporter needs an extension of time to file the transcript, 
the court reporter shall notify the circuit court and all parties explaining the 
reasons for the requested extension. A party has ten (10) days to file an 
objection, in which case the circuit court shall provide all parties the 
opportunity to be heard, either at a hearing or by responding in writing. 
Otherwise, the court may proceed to decide on the extension. 

(B) The court may order an extension if it finds, in writing, (i) the time to 
file the record on appeal has not yet expired and (ii) an extension of time is 
necessary for the court reporter to file the transcript. The court must enter 
its extension order before the end of the 90-day period afforded the court 
reporter in Rule 10(a) or by a prior extension order. 

(C) This subdivision, 10(a)(2), supersedes Rule 4(c)(1), but Rule 4(c)(2) 
and (3) otherwise remain applicable. 

(b) Mandatory review. Whenever a sentence of death is imposed, the 
Supreme Court shall review the following issues in addition to other issues, if 
any, that a defendant may enumerate on appeal. Counsel shall be responsible 
for abstracting the record and briefing the issues required to be reviewed by 
this rule and shall consolidate the abstract and brief for such issues and any 
other issues enumerated on appeal. The Court shall consider and determine: 

(i) pursuant to Rule 4-3(h) of the Rules of the Supreme Court and Ark. 
Code Ann. § 16-91-113(a), whether prejudicial error occurred; 

(ii) whether the trial court failed in its obligation to bring to the jury’s 
attention a matter essential to its consideration of the death penalty; 

Gil) whether the trial judge committed prejudicial error about which the 
defense had no knowledge and therefore no opportunity to object; 

(iv) whether the trial court failed in its obligation to intervene without 
objection to correct a serious error by admonition or declaring a mistrial; 

(v) whether the trial court erred in failing to take notice of an evidentiary 
error that affected a substantial right of the defendant; 

(vi) whether the evidence supports the jury’s finding of a statutory 
aggravating circumstance or circumstances; and 

(vii) whether the sentence of death was imposed under the influence of 
passion, prejudice, or any other arbitrary factor. 

(c) Procedure on affirmance. When a judgment of death has been affirmed, 
the denial of post-conviction relief has been affirmed, or a mandate has been 
returned from the United States Supreme Court, and the day of execution has 
passed, the Clerk of the Supreme Court shall transmit to the Governor a 
certificate of the affirmance or return of mandate and judgment, to the end that 
a warrant for the execution of the judgment may be issued by the Governor. 
Such certificate shall operate to dissolve any stay of execution previously 
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entered by the Supreme Court or any stay of execution previously entered by 


a circuit court pending disposition of a petition for post-conviction relief. 


FORM: CLERK’S NOTICE OF APPEAL TO THE ARKANSAS SU- 
PREME COURT IN DEATH-SENTENCE CASE PURSUANT TO RULE 
10 OF THE RULES OF APPELLATE PROCEDURE — CRIMINAL 


IN THE CIRCUIT COURT OF CCC COUNTY, ARKANSAS 
DIV ISLONges 5) DISTRICT teen thant 
STATE OF ARKANSAS 


eee IA ALIN LL 
VS. Case No. 
DEFENDANT 


NOTICE OF APPEAL FROM JUDGMENT IMPOSING DEATH 
SENTENCE 


CONVICTION(S) APPEALED (list all offenses appealed): 


DARE ORGENT RY6O Bid WGN ee nk a eget RAM he an ign ital a, 
SENTENCK(S) (List all sentences in addition to sentence(s) of death): 


INDIGENT: () YES () NO 
NAME AND COMPLETE ADDRESS OF: 


1. COURT REPORTER(S) (List all court reporters; use additional pages if 
needed): 


(name) (telephone) 
(address) (city) (state) (zip code) 
(name) (telephone) 


(address) (city) (state) (zip code) 


2. DEFENDANT’S TRIAL COUNSEL (List all attorneys; use additional 
pages if needed): 


(name) (telephone) 

(address) (city) (state) (zip code) 

(name) (telephone) 

(address) (city) (state) (zip code) 

THE COURT REPORTER SHALL IMMEDIATELY PREPARE THE EN- 


TIRE RECORD AND TRANSMIT IT IN ACCORDANCE WITH RULE 10(a) 
OF THE ARKANSAS RULES OF APPELLATE PROCEDURE — CRIMINAL. 
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THIS NOTICE OF APPEAL MUST BE GIVEN WITHIN THE TIME 
SPECIFIED IN RULE 2(a) OF THE ARKANSAS RULES OF APPELLATE 


PROCEDURE — CRIMINAL. 


I certify that I have served a copy of this notice of appeal on all parties or 
their representatives involved in the cause and on the court reporter by 
mailing a copy of the notice of appeal to the parties or their representatives, to 


the court reporter, and to the Attorney General on this 


pod AN via 
CIRCUIT COURT CLERK 


HISTORY: Amended July 6, 1981; adopted 
and; amended July 10, 1995, effective January 
1, 1996; amended January 13, 2000; amended 
July 9, 2001, effective for all cases in which the 
death penalty is imposed on or after August 1, 
2001; amended December 14, 2017, effective 
January 1, 2018. 


Reporter’s Notes to Rule 10 (1995): 

This rule is former Ark. R. Crim. P. 36.12, 
with grammatical changes and amended only 
by the addition of the last sentence to make it 
clear that stays are dissolved automatically 
when either the Arkansas Supreme Court or 
the United States Supreme Court affirms a 
judgment of death. 


Addition to Reporter’s Notes, 2000 Amend- 
ment: 

The rule was clarified with regard to the 
dissolution of a stay of execution after the 
denial of post-conviction relief has been af- 
firmed on appeal. (See Ark. R. Crim. P. 37.5 
(g)(ii) for dissolution of stays of execution when 
there is no appeal.) 


day of 


Addition to Reporter’s Notes, 2017 Amend- 
ment: 

Subsection (a) was amended by designating 
the current language as subpart (1) and adding 
a new subpart (2) to address the extension of 
time for the court reporter to prepare the tran- 
script. See Johnson v. State, Docket No. CR-15- 
68, Order of February 19, 2015 (“Petition for 
writ of certiorari is granted .... Refer request 
for clarification of counsel’s responsibilities to 
the Supreme Court Committee on Criminal 
Practice.”). 


RESEARCH REFERENCES 


Ark. L. Rev. 

Article, Ethical and Effective Representation 
in Arkansas Capital Trials, 60 Ark. L. Rev. 1. 

U. Ark. Little Rock L. Rev. J. Thomas 
Sullivan, A Jurisdictional Skirmish in the Ar- 
kansas Appellate Courts: Rule 37 Post-Convic- 
tion Appeals and the Importance of Supreme 
Court Rule 1-2(h), 41 U. Ark. Little Rock L. Rev. 
319 (2019). 

Michael Pollock, Note: Rush to Judgment: 
Arkansas’s Troubling Interpretation of DNA 
Statutory Law, 41 U. Ark. Little Rock L. Rev. 
417 (2019). 


CASE NOTES 


Aggravating Factors. 

Aggravating circumstance of an underlying 
robbery was not supported by the evidence 
because the evidence showed that defendant 
was attempting to recover money he had just 
lost to the victim by gambling. Daniels v. State, 
373 Ark. 536, 285 S.W.3d 205 (2008), super- 
seded by statute as stated in Heard v. State, 
2009 Ark. 546, 354 S.W.3d 49 (2009), writ 
denied, 2021 Ark. 182 (2021). 

Evidence supported the jury’s finding of a 
statutory aggravating circumstance or circum- 
stances where the state offered substantial 
evidence to support the argument that defen- 
dant robbed the victim of the contents of the 
cigar box for pecuniary gain and as to avoiding 
or preventing arrest, the jury could have con- 
cluded from the evidence that the victim was 
killed at least in part to preclude him from 
identifying defendant. Sales v. State, 374 Ark. 


222, 289 S.W.3d 423 (2008), cert. denied, 556 
U.S. 1190, 129 S. Ct. 2000, 173 L. Ed. 2d 1098 
(2009). 


Applicability. 

Because defendant’s death sentence was im- 
posed prior to the amendment of this rule, 
which effectively codified the mandatory review 
in death cases provided in case law, the court 
reviewed defendant’s case under that case law. 
Roberts v. State, 352 Ark. 489, 102 S.W.3d 482 
(2003), dismissed without prejudice, 2011 Ark. 
502, 385 S.W.3d 792 (2011), overruled in part, 
Dimas-Martinez v. State, 2011 Ark. 515, 385 
S.W.3d 238 (2011). 


Arbitrary Factor. 
In a death penalty case, the jury did not act 
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arbitrarily when it chose not to find defendant’s 
history of criminal activity (or lack thereof) to 
be worthy of mitigating the punishment for his 
crime; although defense counsel addressed de- 
fendant’s youth and lack of prior convictions 
during closing arguments, defendant did not 
present evidence of his lack of criminal history 
and the circuit court specifically instructed the 
jury that arguments of counsel were not to be 
considered evidence. Smith v. State, 2018 Ark. 
277, 555 S.W.3d 881 (2018), cert. denied, 139 S. 
Ct. 2666, 204 L. Ed. 2d 1072 (2019). 

Wicks exception for matters essential to con- 
sideration of the death penalty did not apply to 
the circuit court’s failure to bring to the jury’s 
attention that a “person” could not be an un- 
born child as it applies to the aggravating 
circumstances listed in § 5-4-604; while the 
prosecutor chose not to file a separate homicide 
charge for the death of the victim’s unborn 
child, he could have. Smith v. State, 2018 Ark. 
277, 555 S.W.3d 881 (2018), cert. denied, 139 S. 
Ct. 2666, 204 L. Ed. 2d 1072 (2019). 


Conviction Upheld. 

Supreme Court of Arkansas upheld defen- 
dant’s conviction for the capital murder of an 
87-year-old woman who was found shot to 
death in her yard where defendant confessed to 
the crime and the record of the guilt phase was 
reviewed for any prejudicial error under Ark. 
Sup. Ct. R. 4-8(h), § 16-91-113(a), and this rule, 
-and none was found. Anderson v. State, 357 
Ark. 180, 163 S.W.3d 333 (2004). 


Judgment Affirmed. 

Denial of defendant’s motion for a brain in- 
jury examination did not deprive defendant ofa 
basic tool for his defense as defendant was 
examined by a psychologist and he failed to 
object to the admission of the psychologist’s 
report into evidence; defendant could not assert 
that failure to appoint a head-injury expert 
rose to the level of protection afforded by the 
third Wicks exception as (1) defendant was 
given an opportunity by the trial court to renew 
the motion for an appointment of the expert but 
he failed to do so, (2) it was not the trial court’s 
duty to adequately prepare and present defen- 
dant’s defense, and (3) defendant’s argument 
could not be reviewed as an issue that fell 
within the purview of subdivision (b)(iv) of this 
rule because it was not a serious error requir- 
ing the trial court to intervene and issue an 
admonition or declare a mistrial. Springs v. 
State, 368 Ark. 256, 244 S.W.3d 683 (2006), 
cert. denied, 550 U.S. 939, 127 S. Ct. 2257, 167 
L. Ed. 2d 1100 (2007). 


Mandate Recalled. 

Submission of a single set of verdict forms 
deprived the jury of the opportunity to sepa- 
rately consider the circumstances surrounding 
each of the murders in determining the punish- 
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ment to be assessed for each count. Submission 
of a single set of forms was an error that 
impacted the validity of the death sentence 
imposed by the jury. Wertz v. State, 2016 Ark. 
249, 493 S.W.3d 772 (2016). 

Although the jury completed the verdict 
forms it was given, the erroneous submission of 
a single set of forms deprived the jury of the 
opportunity to determine which aggravators 
applied to which of the murders. The presence 
of a defect in the appellate process and the fact 
that appellant received a sentence of death 
weighed heavily in favor of the Supreme Court 
granting a motion to recall the mandate and 
ordering resentencing. Wertz v. State, 2016 
Ark. 249, 493 S.W.3d 772 (2016). 


Procedure. 

In death-penalty cases, even if the defendant 
waives his personal right of appeal, the Su- 
preme Court will conduct an automatic review 
of the record for egregious and prejudicial er- 
rors. State v. Robbins, 339 Ark. 379, 5S.W.3d 51 
(1999). 

Because defendant’s judgment and commit- 
ment order sentencing defendant to death was 
entered on June 10, 2002, the court conducted a 
mandatory review of defendant’s conviction 
pursuant to this rule. Newman v. State, No. CR 
02-811, 2003 Ark. LEXIS 295 (Ark. May 22, 
2003). 

Unless the matters waived by defendant fell 
within one of the categories to be reviewed by 
the court on mandatory review of defendant’s 
murder conviction and death sentence, the 
matters were not preserved for review because 
they constituted an adverse ruling where no 
objection was made below. Newman v. State, 
No. CR 02-811, 2003 Ark. LEXIS 295 (Ark. May 
22, 2003). 

In the fifth review of petitioner’s case, the 
Supreme Court of Arkansas held that no S.Ct. 
Rule 4-3(h) errors, Wicks errors, or errors im- 
plicating “other fundamental safeguards” oc- 
curred during the trial; however, the Supreme 
Court could recall a mandate and reopen a case 
in “extraordinary circumstances,” and did, 
where petitioner, relying on Willett v. State, 
asserted a deficiency in the verdict forms, and 
where a federal district court’s dismissed peti- 
tioner’s habeas corpus petition, in order to give 
state courts the opportunity to explore the 
issue. Robbins v. State, No. CR 98-1394, 2003 
Ark. LEXIS 326 (Ark. June 12, 2003); Green v. 
State, 365 Ark. 478, 231 S.W.3d 638 (2006). 


Recall of Mandate Denied. 

In a capital murder case, defendant failed to 
demonstrate a breakdown in the appellate pro- 
cess to justify the recall of the direct-appeal 
mandate based on his lack of access to an 
independent mental health expert to assist in 
his defense. Defendant received at least the 
minimum due process required because he re- 
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ceived a mental examination, and the circuit 
court gave defendant the opportunity to inter- 
view the examiners and return to court if the 
information they provided was insufficient; de- 
fendant, however, made the strategic decision 
to not pursue a partisan psychiatrist and pro- 
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Cited: 

Thessing v. State, 365 Ark. 384, 230 S.W.3d 
526 (2006); Miller v. State, 2010 Ark. 1, 362 
S.W.3d 264 (2010); Nooner v. State, 2014 Ark. 
296, 438 S.W.3d 233 (2014). 


ceeded with a doctor’s testimony at trial. Davis 
v. State, 2018 Ark. 69, 539 S.W.3d 565, cert. 
denied, 139 S. Ct. 133, 202 L. Ed. 2d 82 (2018). 


Rule 11. Proceedings on reversal. 


Upon a mandate of reversal ordering a new trial being filed in the clerk’s 
office of the circuit court in which the judgment of confinement in the 
penitentiary was rendered and executed, the clerk shall deliver to the sheriff 
a copy of the mandate and precept, authorizing and commanding him to bring 
the defendant from the penitentiary to the county jail, which shall be obeyed 
by the sheriff and keeper of the penitentiary. 


HISTORY: Adopted and amended July 10, 
1995, effective January 1, 1996. 


Reporter’s Notes to Rule 11 (1995): 
This rule is former Ark. R. Crim. P. 36.14, 
with grammatical changes. 


Rule 12. Deduction of confinement under prior conviction. 


If the defendant upon the new trial is again convicted, the period of his 
former confinement in the penitentiary shall be deducted by the court from the 
period of confinement fixed in the last verdict of conviction. 


HISTORY: Adopted and amended July 10, 
1995, effective January 1, 1996. 


Reporter’s Notes to Rule 12 (1995): 
This rule is former Ark. R. Crim. P. 36.15. 


Rule 13. Judgment for costs. 


On the affirmance of a judgment, where the appeal is taken by the 
defendant, and on the reversal of an appealable order where the appeal is 
taken by the state, a judgment for costs shall be rendered against the 
defendant. 


HISTORY: Adopted and amended July 10, 
1995, effective January 1, 1996. 


Reporter’s Notes to Rule 13 (1995): 
This rule is former Ark. R. Crim. P. 36.16. 


Rule 14. Matters to be considered on appeal. 


The Supreme Court need only review those matters briefed and argued by 
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the appellant, provided that where either a sentence for life imprisonment or 
death was imposed, the Supreme Court shall review the entire record for 
errors prejudicial to the right of the appellant. 


HISTORY: Adopted and; amended July 10, 
1995, effective January 1, 1996. 


Reporter’s Notes to Rule 14 (1995): 
This rule is former Ark. R. Crim. P. 36.24 
altered only by grammatical changes. 


RESEARCH REFERENCES 


Ark. L. Rev. 
Note, Pharo v. State: Plain Error by Any 
Other Name?, 44 Ark. L. Rev. 779. 


U. Ark. Little Rock L.J. Note, An Analysis 
of Arkansas’ Exceptional Treatment of the Con- 
temporaneous Objection Rule in Criminal 
Bench Trials, 19 U. Ark. Little Rock L.J. 291. 


CASE NOTES 


In General. 

Appellate court generally will not consider 
errors raised for the first time on appeal, but 
certain exceptions to this rule are recognized, 
as in death-penalty cases where the appeals 
court will consider errors raised for the first 
time on direct appeal where prejudice is conclu- 
sively shown by the record and the court would 
unquestionably require the trial court to grant 
relief under Ark. R. Crim. P. 37. Other matters 
that the court will review for the first time on 
appeal include instances where (1) error is 
‘made by the trial judge without knowledge of 
the defense counsel, (2) the trial court should 
intervene on its own motion to correct a serious 
error, and (3) evidential errors affect a defen- 
dant’s substantial rights although they were 
not brought to the court’s attention; however 
the defendant must raise the issue of suffi- 
ciency of the evidence below. Hughes v. State, 
295 Ark. 121, 746 S.W.2d 557 (1988). 

The Arkansas Supreme Court is required by 
§ 16-91-113 to review all errors prejudicial to 
the rights of the appellant in a case where a 
death sentence is imposed; this obligation is 
implemented through court procedure as out- 
lined in this rule and Sup. Ct. & Ct. App. R. 
4-3(h). Gardner v. Norris, 949 F. Supp. 1359 
(E.D. Ark. 1996). 


Abstract of Objections. 

In appeal from a capital felony murder convic- 
tion in which the appellant was sentenced to life 
imprisonment without parole, it was the appel- 
lant’s duty to abstract all objections that were 
decided adversely to her in the trial court. Curry 
v. State, 270 Ark. 570, 605 S.W.2d 748 (1980). 

There may be parts of the record that are not 
pertinent to the appeal and need not be ab- 
stracted, such as the voir dire examination of 
each juror or pretrial rulings or testimony not 
relevant on appeal; if, however, objections were 
made during such parts of the proceeding, 
those objections should be abstracted in se- 


quence as they appear in the record, and if 
counsel for the appellant deems it best not to 
abstract the record exactly according to the 
sequence of its numbered pages, appropriate 
explanations should be inserted for the benefit 
of the attorney general and the court. Curry v. 
State, 270 Ark. 570, 605 S.W.2d 748 (1980). 


Construction. 

Supreme Court Rule 11(f) (now Supreme 
Court and Court of Appeals Rule 4-3(h)) and 
Ark. R. Crim. P. 36.24 (see now this rule) both 
require review of the record for error in life and 
death cases, but this review presupposes that 
an objection was made at trial. Friar v. State, 
313 Ark. 253, 854 S.W.2d 318 (1993). 

The Arkansas Supreme Court has repeatedly 
refused to interpret this rule and § 16-91-113 
as absolving a party from making the appropri- 
ate contemporaneous objection at trial as a 
prerequisite to appellate review; the court has 
held that the Arkansas procedures requiring 
review of the record for error in life and death 
cases presupposes that an objection was made 
at trial. Ruiz v. Norris, 868 F. Supp. 1471 (E.D. 
Ark. 1994), affd, 71 F.3d 1404 (8th Cir. 1995). 


Death Sentence. 

In capital murder cases where the appellant 
has been sentenced to death, the Supreme Court 
must examine the entire record not only as to 
those allegations of error raised on appeal, but 
also for any other errors prejudicial to the rights 
of the appellant. Swindler v. State, 267 Ark. 418, 
592 S.W.2d 91 (1979), cert. denied, 449 U.S. 
1057, 101 S. Ct. 630, 66 L. Ed. 2d 511 (1980). 

Generally, the Supreme Court will not consider 
errors raised for the first time on appeal; how- 
ever, in death penalty cases the court will con- 
sider errors argued for the first time on direct 
appeal where prejudice is conclusively shown by 
the record and the court would unquestionably 
require the trial court to grant relief under Ark. 
R. Crim. P. 37. Hill v. State, 275 Ark. 71, 628 
S.W.2d 284, cert. denied, 459 U.S. 882, 103 S. 
Ct. 180, 74 L. Ed. 2d 147 (1982). 
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Duty of Appellant and Appellee. 

Even in capital cases, the Arkansas Supreme 
Court requires a defendant to have taken some 
action at trial to protect himself against per- 
ceived prejudice, and to point out those actions 
in the appeal; the State Attorney General, as 
appellee, has the duty of double-checking a 
defendant’s work to make sure all rulings ad- 
verse to the defendant are abstracted and 
briefed. Gardner v. Norris, 949 F. Supp. 1359 
(E.D. Ark. 1996). 


Life Imprisonment. 

Where the appellant had been sentenced to 
life imprisonment without parole, it was the 
duty of both the counsel for the appellant and 
counsel for the state to examine the trial record 
page by page to be certain that all the objec- 
tions are brought to the court’s attention on 
appeal. Curry v. State, 270 Ark. 570, 605 
S.W.2d 748 (1980). 


Objections. 

In order to be timely, an objection must be 
contemporaneous, or nearly so, with the alleged 
error; to preserve a point for appeal, a proper 
objection must be asserted at the first opportu- 
nity after the matter to which objection has 
been made occurs. Smith v. State, 330 Ark. 50, 
953 S.W.2d 870 (1997). 

Where prosecutor’s objectionable comments 
were made in the middle of his opening state- 
ment, but defendant did not object or move for 
a mistrial until the prosecutor had finished his 
entire opening statement, the motion for mis- 
trial was untimely and thus did not preserve 
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the issue for appeal. Smith v. State, 330-Ark. 
50, 953 S.W.2d 870 (1997). 


Preservation of Issues. 

In the absence of a “plain error” rule, it is 
incumbent upon defendant to make a timely 
objection in the trial court to preserve the issue 
on appeal. Pharo v. State, 30 Ark. App. 94, 783 
S.W.2d 64 (1990). 

An objection contemporaneous to the intro- 
duction of prior convictions is a prerequisite to 
appellate review. Friar v. State, 313 Ark. 253, 
854 S.W.2d 318 (1993). 

If an issue is not raised below, it will be 
waived on appeal; even constitutional argu- 
ments are waived on appeal unless raised be- 
low. Friar v. State, 313 Ark. 253, 854 S.W.2d 318 
(1993). 

Even where issue on appeal affected a sub- 
stantial right of the party, the procedural rules 
do not absolve the party at trial from making 
the appropriate objection as a prerequisite to 
appellate review. Friar v. State, 313 Ark. 253, 
854 S.W.2d 318 (1993). 


Reply Brief. 

An argument cannot be raised for the first 
time in the reply brief. Jordan v. State, 323 Ark. 
628, 917 S.W.2d 164 (1996). 


Scope of Review. 

Examination of the record has been made in 
accordance with Ark. Sup. Ct. R. 4-3(h) and this 
rule, and it has been determined that there 
were no rulings adverse to defendant that con- 
stituted prejudicial error. Randle v. State, 372 
Ark. 246, 273 S.W.3d 482 (2008). 


Rule 15. Action to be taken on appeal. 


A conviction shall be reversed and a new trial ordered where the Supreme 
Court finds that the conviction is contrary to the Constitution or the laws of 
Arkansas, or for any reason determines that the appellant did not have a fair 
trial. Where appropriate, the Supreme Court shall reverse the conviction and 
order the appellant discharged. In all other cases, the conviction must be 
affirmed or affirmed as modified. 


HISTORY: Adopted and amended July 10, 
1995, effective January 1, 1996. 


The last sentence has been amended to explic- 
itly recognize the Supreme Court’s authority to 


affirm a conviction as modified. 
Reporter’s Notes to Rule 15 (1995): 
This rule is former Ark. R. Crim. P. 36.25. 


CASE NOTES 


Affirmation. 
Supreme Court may not affirm a conviction 
at defendant’s request when review mandates 


reversal and remand. Holt v. State, 300 Ark. 
300, 778 S.W.2d 928 (1989). 
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Rule 16. Trial counsel’s duties with regard to appeal. 


(a)i) Trial counsel, whether retained or court-appointed, shall continue to 

represent a convicted defendant throughout any appeal to the Arkansas 

Supreme Court or Arkansas Court of Appeals, unless permitted by the trial 

court or the appellate court to withdraw in the interest of justice or for other 

sufficient cause. 

(ii) If no notice of appeal of a conviction has been filed with the trial court, 
the trial court shall have exclusive jurisdiction to relieve counsel and appoint 
new counsel. A motion filed with the trial court to be relieved as counsel or 
a motion to the trial court for appointment of counsel shall clearly state that 
no notice of appeal has been filed with the trial court. 

(iii) If a notice of appeal of a conviction has been filed with the trial court, 
the appellate court shall have exclusive jurisdiction to relieve counsel and 
appoint new counsel. A motion filed with the appellate court to be relieved as 
counsel or a motion filed with the appellate court for appointment of counsel 
shall clearly state that a notice of appeal has been filed with the trial court 
and shall further state the date on which the notice of appeal was filed. 
(b) If court appointed counsel is permitted to withdraw in the interest of 

justice or for other sufficient cause in a direct appeal of a conviction or in an 
appeal in a postconviction proceeding under Ark. R. Crim. P. 37.5, new counsel 
shall be appointed promptly by the court exercising jurisdiction over the 
matter of counsel’s withdrawal. 

(c) If court appointed counsel is permitted to withdraw in the interest of 
justice or for other sufficient cause from an appeal in a postconviction 
proceeding other than a postconviction proceeding under Ark. R. Crim P. 37.5, 
‘new counsel may be appointed in the discretion of the court exercising 
jurisdiction over the matter of counsel’s withdrawal. 

(d) If pursuant to Ark. Code Ann. § 16-13-506(b), the state has paid the court 
reporter for the transcript that is filed as part of the record with the appellate 
court and the defendant thereafter moves to substitute retained counsel for 
appointed counsel, the court may, as a condition of granting the motion, require 
the defendant to reimburse the state for the cost of the transcript. 


HISTORY: Adopted and; amended July 10, 
1995, effective January 1, 1996; amended Janu- 
ary 13, 2000; amended December 12, 2002; 
amended February 22, 2007; amended May 27, 
2010, effective July 1, 2010. 


Reporter’s Notes to Rule 16 (1995): 

This rule is former Ark. R. Crim. P. 36.26, 
amended to specify when the Supreme Court’s 
authority to relieve counsel begins. 


Addition to Reporter’s Notes, 2000 Amend- 
ment: 

A sentence was added at the end of the rule to 
require the prompt appointment of substitute 
appellate counsel when the court permits the 
withdrawal of counsel. 


Addition to Reporter’s Notes, 2002 Amend- 
ment: 

The amendments divide the rule into subsec- 

tions and add language making it clear that the 


court has discretion whether to appoint re- 
placement counsel when court appointed coun- 
sel is permitted to withdraw in a non-capital 
postconviction appeal. 


Addition to Reporter’s Notes, 2010 Amend- 
ment: 

Prior to the 2010 amendments, jurisdiction to 
relieve or appoint counsel turned on whether a 
notice of appeal had been filed with the trial 
court. The 2010 amendments added the re- 
quirement that a motion to be relieved as 
counsel or a motion for appointment of counsel 
must clearly state whether or not a notice of 
appeal has been filed with the trial court. Such 
a statement enables a court to determine that it 
has jurisdiction to grant or deny the motion. 


1987 Unofficial Supplementary Commen- 
tary to former Rule 36.26 [now RAP- 

Crim 16] 
The Arkansas Supreme Court has held that 
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counsel for a convicted defendant is responsible 
for knowing about a notice of appeal filed pro se 
following a conviction, regardless of whether he 
is put on notice by his client or the court that 
the notice of appeal has been filed. Gay v. State, 
288 Ark. 589, 707 S.W.2d 321 (1986). 

Rule 36.26 must be read in conjunction with 
Arkansas Supreme Court Rule 11(h) in cases 
where counsel wishes to withdraw from a case. 
Trial counsel must obtain permission from the 
trial court or, pursuant to Rule 11(h), from the 
Supreme Court or the Court of Appeals, as the 
case may be. See Blakely v. State, 279 Ark. 141, 
649 S.W.2d 187 (1983); Finnie v. State, 265 Ark. 
941, 582 S.W.2d 19 (1979); Nelson v. State, 279 
Ark. 362, 651 S.W.2d 98 (1983). 

Once trial counsel knows that a convicted 
defendant wishes to appeal, he must either file 
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a notice of appeal or obtain permission from the 
trial court to withdraw as counsel. Lewis v. 
State, 279 Ark. 143, 649 S.W.2d 188 (1983). 
Counsel should also file a motion for permission 
to proceed as an indigent if it becomes clear 
that defendant cannot afford the cost of an 
appeal. Lewis v. State. 


RESEARCH REFERENCES 

U. Ark. Little Rock L.J. Derden, Survey of 
Arkansas Law: Criminal Procedure, 2 U. Ark. 
Little Rock L.J. 203. 

U. Ark. Little Rock L. Rev. J. Thomas 
Sullivan, A Jurisdictional Skirmish in the Ar- 
kansas Appellate Courts: Rule 37 Post-Convic- 
tion Appeals and the Importance of Supreme 
Court Rule 1-2(h), 41 U. Ark. Little Rock L. Rev. 
319 (2019). 


CASE NOTES 


Applicability. 

Procedures for either filing appeal or with- 
drawing from case apply whether counsel is 
retained or appointed and must be followed 
when the defendant indicates he desires to 
appeal. Bogan v. State, 293 Ark. 370, 738 
S.W.2d 94 (1987). 

Where counsel was never notified that the 
appellant desired to follow through with an 
appeal and the appellant was not indigent and 
therefore had made no showing that he was 
entitled to an appeal at public expense, there 
was no obligation on the part of counsel to 
comply with this rule. Bogan v. State, 293 Ark. 
370, 738 S.W.2d 94 (1987). 

This rule applies to appeals of orders denying 
post-conviction relief. Miller v. State, 299 Ark. 
548, 775 S.W.2d 79 (1989). 

This rule applies to appeals of orders denying 
postconviction relief. Sanders v. State, 329 Ark. 
363, 952 S.W.2d 133 (1997). 

Defendant counsel’s petition for payment of 
attorney fees for his work on defendant’s ap- 
peal, despite his employment as a full-time 
public defender, was denied because subsection 
(c) of this rule applies only to appointed counsel 
not otherwise paid, and this rule requires all 
counsel to represent defendants through their 
direct appeal unless relieved. Rushing v. State, 
340 Ark. 84, 8 S.W.3d 489 (2000), superseded by 
statute as stated in Williams v. State, 347 Ark. 
233, 60 S.W.3d 485 (2001), superseded by stat- 
ute as stated in Mills v. State, 347 Ark. 695, 66 
S.W.3d 648 (2002), superseded by statute as 
stated in Newman v. State, 350 Ark. 53, 84 
S.W.3d 43 (2002). 

Fact that the inmate’s attorney did not per- 
fect the appeal clearly indicated that he failed 
in his duty to the inmate; since there was no 
order dismissing the appeal or otherwise reliev- 
ing the attorney from his obligation to perfect 
the appeal of the revocation of probation, the 


attorney was obliged to lodge the record in the 
appellate court and continue in his representa- 
tion of the inmate until such time as the appel- 
late court relieved him pursuant to S.Ct. Rule 
4-3())(1). Rogers v. State, 353 Ark. 359, 107 
S.W.3d 166 (2003). 


Appointed Counsel. 

The “interest of justice” did not require that 
one be relieved as counsel where animosity 
existed between defendant and the attorney, 
since that is not sufficient cause; a defendant 
has a right to an attorney on appeal, but he 
does not have a right to an attorney of his 
choosing. Malone v. State, 291 Ark. 315, 724 
S.W.2d 180 (1987). 

If a convicted defendant desires an appeal 
and cannot afford the cost, counsel should file a 
motion in the trial court to be relieved and a 
motion asking that the defendant be declared 
indigent and counsel appointed. Parker v. 
State, 303 Ark. 185, 792 S.W.2d 619 (1990). 

The circuit court did not have authority to 
appoint an attorney as counsel for a defendant 
after the filing of a notice of appeal of an order 
denying relief under Ark. R. Crim. P. Rule 37; 
instead, the Supreme Court had exclusive ju- 
risdiction to relieve and appoint new counsel. 
O’Brien v. State, 334 Ark. 381, 974 S.W.2d 473 
(1998). 

When an appellate court allows court-ap- 
pointed counsel to withdraw in an appeal of a 
denial of postconviction relief for sufficient 
cause shown, the postconviction petitioner is 
not entitled to the appointment of new counsel. 
Hammon v. State, 347 Ark. 267, 61 S.W.3d 829 
(2001), sub. op., 347 Ark. 267, 65 S.W.3d 853 
(2002). 

It was not clear why the trial court did not 
appoint defendant an attorney after it permit- 
ted defendant’s trial counsel to withdraw and 
noted that defendant was indigent, but in fail- 
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ing to do so, the trial court violated subsection 
(b) of this rule; the rule was clear and imposed 
a duty on the trial court that had to be complied 
with to ensure that a defendant was not denied 
a right to a first appeal. Wrenn v. State, 355 
Ark. 558, 141 S.W.3d 362 (2004). 

Defendant’s motion for belated appeal was 
granted where, pursuant to subsection (a) of 
this rule, counsel had not been relieved by the 
trial court and was obligated to perfect the 
appeal and lodge the record in the appellate 
court; under § 19-4-1604(b)(2)(B), counsel was 
permitted to withdraw as attorney. Wann v. 
State, 369 Ark. 426, 255 S.W.3d 473 (2007). 

While appellant’s motion for rule on clerk 
was granted, a trial court erred in appointing 
appellate counsel where appellant’s notice of 
appeal had already been filed by his trial coun- 
sel. If appellant wished to pursue an appeal 
without trial counsel, trial counsel had to file a 
motion to withdraw. Vinson v. State, 370 Ark. 
282, 258 S.W.3d 726 (2007). 

Because the second attorney filed a notice of 
appeal, the trial court lacked jurisdiction to 
grant the first attorney's subsequent motion to 
set aside the order appointing the second attor- 
ney as counsel; under subsection (a) of this rule, 
once the notice of appeal had been filed, which 
it had been, the appellate court had exclusive 
jurisdiction to relieve counsel and appoint new 
counsel. Therefore, because the first attorney 
was never properly appointed as appellant’s 
counsel, she did not represent him and the 
supreme court was unable to consider a motion 
for rule on clerk filed by her at the current stage 
of the proceeding. Sparacio v. State, 371 Ark. 
427, 266 S.W.3d 751 (2007). 

After defendant filed a pro se notice of the 
appeal, the circuit court had no jurisdiction to 
relieve his appointed attorney; the Supreme 
Court of Arkansas had the exclusive jurisdic- 
tion to relieve and appoint counsel under sub- 
section (a) of this rule. When the record on 
appeal was filed one day late due to court error, 
the appointed attorney was the correct person 
to file the motion for rule on clerk. Hawthorne v. 
State, 2009 Ark. 137, 296 S.W.3d 389 (2009). 


Attorney of Record. 

Where retained counsel filed appeal but did 
not pursue appeal despite defendant’s wish 
that he do so, he remained attorney of record in 
light of his failure to follow the procedure 
prescribed under S. Ct. & Ct. App. Rule 4-3(h) 
for withdrawal from a case; accordingly, motion 
by defendant to relieve such attorney as coun- 
sel would be denied and attorney would be 
required either to petition court for leave to 
withdraw or to file motion requesting permis- 
sion to file record on appeal. Nelson v. State, 
279 Ark. 362, 651 S.W.2d 98 (1983). 

Where the record reflected that an appeal 
bond was set, from which it could be inferred 
that appellant knew he could appeal and de- 
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sired to do so, counsel’s claim that he could not 
recall appellant’s asking him to appeal did not 
excuse him from pursuing the appeal; he there- 
fore remained attorney-of-record and was re- 
sponsible for representing appellant on appeal. 
Wesson v. State, 280 Ark. 98, 655 S.W.2d 401 
(1988). 

The fact that defendant’s attorney failed to 
file a notice of appeal should not deprive the 
defendant of his right to appeal. Davis v. State, 
317 Ark. 322, 877 S.W.2d 93 (1994). 

The failure to perfect an appeal held attrib- 
utable to the defendant’s attorney of record, 
because he had not been relieved as counsel. 
Davis v. State, 317 Ark. 322, 877 S.W.2d 93 
(1994). 

Defense counsel was attorney of record, and 
continued to be such for purposes of appeal, 
where he had not been relieved as attorney of 
record, had not obtained permission from the 
trial court to withdraw before the notice of 
appeal was filed, and nor had he filed a motion 
to withdraw in the appellate court after the 
notice of appeal was filed. Sanders v. State, 330 
Ark. 851, 956 S.W.2d 868 (1997). 

An attorney remained counsel of record for a 
defendant, notwithstanding a circuit court or- 
der relieving him as counsel, where the order 
was not entered until after notice of appeal to 
the Supreme Court was filed. Barr v. State, 333 
Ark. 576, 970 S.W.2d 243 (1998). 


Construction. 

This rule provides that trial counsel, whether 
retained or court appointed, shall continue to 
represent a convicted defendant throughout 
appeal, unless permitted by the trial court or 
the Supreme Court to withdraw; once the no- 
tice of appeal is filed with the circuit clerk, 
under Sup. Ct. & Ct. App. Rule 4-3(j)(1), only 
the appellate court can relieve counsel of the 
obligation to proceed with the appeal. Franklin 
v. State, 317 Ark. 42, 875 S.W.2d 836 (1994). 


Ineffective Assistance of Counsel. 


—Belated Appeals. 
—Filing Record. 
—In General. 
—Not Shown. 
—Shown. 


—Belated Appeals. 

Where the attorney did not act to protect his 
client’s right to appeal and showed no good 
cause for his failure to do so, a pro se motion for 
belated appeal should be granted. Green v. 
State, 276 Ark. 313, 634 S.W.2d 140 (1982). 

Failure of counsel to perfect an appeal when 
a defendant desires one constitutes a denial of 
effective assistance of counsel and is a good 
cause for granting a belated appeal. Burks v. 
State, 328 Ark. 678, 945 S.W.2d 367 (1997). 
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—Filing Record. 

An attorney may not simply tender the re- 
cord in a criminal case in an untimely manner 
and take no further action; as an appellant 
should not be penalized for his attorney’s fail- 
ure to tender the record in accordance with the 
rules of procedure, the court granted a pro se 
motion for rule on the clerk. Atkins v. State, 308 
Ark. 675, 827 S.W.2d 636 (1992). 


—In General. 

Under no circumstances may an attorney 
who has not been relieved by the trial court 
abandon an appeal where he is aware within 
the thirty days allowed to file a notice of appeal 
that the convicted defendant desires to appeal 
simply because defendant has not paid for the 
transcript. Mallett v. State, 330 Ark. 428, 954 
S.W.2d 247 (1997). 


—Not Shown. 

Where the petitioner’s counsel had not been 
fully paid for his services, had advised the 
petitioner of his right to appeal and sent the 
necessary papers to the petitioner, which the 
petitioner failed to use, the petitioner was not 
denied effective assistance of counsel and was 
not entitled to a belated appeal. Houston v. 
State, 263 Ark. 607, 566 S.W.2d 403 (1978). 

Where the defendant’s retained counsel knew 
that the defendant wanted to appeal, the attor- 
ney was obligated to file a notice of appeal or 
obtain permission from the trial court to with- 
draw. Therefore, where it was apparent from 
the attorney’s affidavit that he neither with- 
drew from the case in accordance with this rule 
nor took any action to see that his client under- 
stood that as an indigent he could ask the trial 
court to appoint an attorney to perfect an 
appeal at public expense, the attorney’s inac- 
tion amounted to the denial of the effective 
assistance of counsel and the defendant’s pro se 
motion for a belated appeal would be granted. 
Lewis v. State, 279 Ark. 143, 649 S.W.2d 188 
(1983); Chandler v. State, 297 Ark. 432, 762 
S.W.2d 796 (1989). 

A conflict with the jury trial of another cli- 
ent’s felony charge was not sufficient cause to 
relieve an attorney from representation of a 
defendant in connection with his appeal where 
the appeal had already been filed. Matthews v. 
State, 333 Ark. 578, 970 S.W.2d 266 (1998). 


—Shown. 

Counsel’s failure to file a notice of appeal was 
clearly deficient performance and constituted 
ineffective assistance of counsel where counsel 
did not seek to withdraw and did not inform 
defendant that he was entitled to appointed 
counsel for the purpose of appeal. Easter v. 
Lockhart, 773 F. Supp. 1226 (E.D. Ark. 1991). 

Where defendant believed that the full record 
had been lodged on appeal by his original 
counsel, who was not in good standing at the 
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time he represented defendant, defendant’s 
new counsel’s motion for entry of appearance 
was granted, a writ of certiorari was issued 
directing the court reporter to complete the 
transcript, and the original counsel was or- 
dered to show cause why he should not be held 
in contempt. Edwards v. State, 359 Ark. 409, 
198 §.W.3d 120 (2004). 


Nolle Prosequi. 

This rule does not require continued repre- 
sentation by defense counsel following the en- 
try of a nolle prosequi order. Butcher v. State, 
345 Ark. 222, 45 S.W.3d 378 (2001). 


Notice of Desire to Appeal. 

Where the evidence showed that the defen- 
dant wrote to his attorney several times within 
the 30-day period during which an appeal could 
have been initiated asking his attorney to ap- 
peal from the decision revoking his suspended 
sentence, but the attorney never perfected the 
appeal nor sought permission from the trial 
court to withdraw from the case, the defen- 
dant’s pro se motion for a belated appeal would 
be granted, and since his attorney remained 
the attorney of record, the attorney would be 
held responsible for the duties on appeal im- 
posed upon him by law. Blakely v. State, 279 
Ark. 141, 649 S.W.2d 187 (1983). 

Where appellant timely informed his attor- 
ney that he wished to appeal, counsel was 
obligated to continue to represent appellant in 
an appeal unless permitted by the trial court or 
the Supreme Court to withdraw and where 
counsel conceded that he did not appeal the 
convictions nor obtain permission to withdraw, 
appellant was entitled to a belated appeal. 
Long v. State, 280 Ark. 508, 660 S.W.2d 911 
(1983). 

The defendant was denied effective assis- 
tance of counsel and was entitled to a belated 
appeal, where his counsel failed to perfect an 
appeal and the defendant had showed that he 
desired an appeal by filing a pro se notice of 
appeal, even though he did not specifically 
notify his counsel that he had filed an appeal. 
Gay v. State, 288 Ark. 589, 707 S.W.2d 320 
(1986). 

Where petitioner filed a motion to proceed 
with a belated appeal pursuant to Ark. R. App. 
P. Crim. 2(e), the state supreme court could not 
decide the case without a remand to the trial 
court to make additional findings. There noth- 
ing in the record to show that petitioner re- 
quested that the public defender file an appeal 
within the required time period or that the 
public defender was relieved of his duties to 
represent petitioner on appeal in accordance 
with this rule. M.H. v. State, 373 Ark. 112, 281 
S.W.3d 747 (2008). 

Petitioner seeking to appeal the denial of his 
postconviction motion under Ark. R. Crim. P. 
37.1 was entitled to a belated appeal under Ark. 
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R. App. P. Crim. 2(e) because his counsel ne- 
glected to file an appeal despite petitioner’s 
request, apparently believing that petitioner’s 
mother wished to pursue clemency rather than 
an appeal. Smith v. State, 2013 Ark. 166 (2013). 


Payment. 

If the convicted defendant who is able to pay 
the costs of appeal desires an appeal but re- 
fuses to pay for it, counsel should ask to be 
relieved in the trial court; otherwise, he re- 
mains responsible for the appeal if it is deter- 
mined that the defendant told him of her desire 
to appeal. Browning v. State, 287 Ark. 36, 697 
S.W.2d 86 (1985). 

Motion for belated appeal was granted be- 
cause counsel was not entitled to abandon the 
appeal solely because he was not paid. Miller v. 
State, 299 Ark. 548, 775 S.W.2d 79 (1989). 

Defendant was entitled to a belated appeal 
where his original-attorney, who had not been 
relieved and had a continuing duty as trial 
counsel, failed to file an appeal, and his second 
counsel failed to file a timely notice of appeal 
because he had not received the full retainer 
that was required. McDuffie v. State, 307 Ark. 
518, 826 S.W.2d 809 (1992). 


Scope of Duty. 

Court granted petitioner’s motion for belated 
appeal from an order dismissing a petition for 
writ of habeas corpus because the circuit court’s 
findings and conclusions were not clearly erro- 
neous; the attorney did not act within an objec- 
tive standard of reasonableness in not pursuing 
the appeal or otherwise advising petitioner of 
his appellate rights. Brown v. State, 2022 Ark. 
101, 644 S.W.3d 247 (2022). 

The right to counsel ends after the direct 
appeal of the original criminal trial is com- 
pleted, and there is no obligation for counsel to 
continue representing the defendant in post- 
conviction proceedings which are undertaken 
in the Supreme Court after appeal. Fretwell v. 
State, 290 Ark. 221, 718 S.W.2d 109 (1986). 

Even though petitioner filed an pro se 
amended Rule 37 petition and a pro se notice of 
appeal, his attorney had not been relieved and 
was thus obligated to continue representing 
him, which included lodging the Rule 37 record 
on appeal. Sanders v. State, 329 Ark. 363, 952 
S.W.2d 133 (1997). 

Although trial counsel continues to represent 
a convicted defendant through the appeal pro- 
cess, that representation does not continue af- 
ter conviction if no appeal is taken, and termi- 
nates if the appeal concludes in an affirmance. 
Cook v. State, 59 Ark. App. 25, 952 S.W.2d 677 
(1997). 

Where trial counsel filed a notice of appeal, 
an order granted later on the same day which 
relieved him as counsel was not effective and he 
was obligated to perfect the appeal. Thomas v. 
State, 335 Ark. 262, 983 S.W.2d 122 (1998). 
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Where nothing in the record indicated that 
defendant’s attorney had been relieved as coun- 
sel, he was responsible for filing the appeal in 
defendant’s case. Waddle v. State, 356 Ark. 501, 
156 S.W.3d 226 (2004). 

Where defendant’s counsel filed a notice of 
appeal, he was obligated to represent defen- 
dant until such time as he was permitted by the 
appellate court to withdraw pursuant to Ark. 
Sup. Ct. & Ct. App. R. 4-3()(1); because counsel 
failed to protect defendant’s right to appeal, 
defendant was left without the effective appel- 
late representation guaranteed to a convicted 
criminal defendant by the Sixth Amendment. 
Holland v. State, 358 Ark. 366, 190 S.W.3d 904 
(2004). 

When petitioner advised counsel that he 
could not afford the fees associated with an 
appeal, trial counsel was still obligated to pur- 
sue an appeal or file a motion asking to be 
relieved as counsel. Trial counsel was not en- 
titled to abandon the appeal solely because 
petitioner could not pay the fees. Marek v. 
State, 2021 Ark. 77, 620 S.W.3d 181 (2021). 


Waiver of Right to Appeal. 

A convicted defendant may waive his right to 
appeal by failure to inform counsel of his desire 
to appeal. Conley v. State, 286 Ark. 388, 691 
S.W.2d 868 (1985); Browning v. State, 287 Ark. 
36, 697 S.W.2d 86 (1985); Jones v. State, 294 
Ark. 659, 748 S.W.2d 117 (1988). 

Where the allegations of defendant and coun- 
sel were in direct conflict, defendant’s request 
for belated appeal was denied, but the denial 
was without prejudice to her applying to the 
trial court for an evidentiary hearing on the 
question of whether she voluntarily waived her 
right to appeal by her failure to communicate to 
counsel her desire to appeal. Browning v. State, 
287 Ark. 36, 697 S.W.2d 86 (1985). 

Where petitioner, whose wife communicated 
to counsel her reasonable belief that petitioner 
did not want to appeal, contended that counsel 
should have consulted him rather than his wife 
but he failed to state that he personally took 
any step to inform counsel of his desire to 
appeal, he voluntarily waived his appeal right. 
Gates v. State, 287 Ark. 122, 696 S.W.2d 754 
(1985). 

Where counsel for defendant was not relieved 
by the trial court or Supreme Court, he was 
obligated to perfect an appeal, unless defen- 
dant waived his right to appeal by not inform- 
ing him that he desired an appeal. Parker v. 
State, 303 Ark. 185, 792 S.W.2d 619 (1990). 


Withdrawal. 

Where attorney did not follow the procedure 
prescribed for withdrawal from a case, he 
would still be considered the attorney of record 
and would be held responsible for the duties 
imposed upon him by law, and where the attor- 
ney made a mistake in not timely filing an 
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appeal, his client’s motion for a belated appeal 
would be granted: Ellis v. State, 276 Ark. 560, 
637 S.W.2d 588 (1982). 

An attorney cannot abandon a convicted de- 
fendant merely because his appeal must be 
pursued at public expense. An attorney who 
wishes to withdraw from a case must obtain 
permission from the trial court to withdraw by 
means of a petition to withdraw containing a 
statement of reasons for withdrawing; a copy of 
the request for withdrawal, if granted, should 
be sent to his former client. Lewis v. State, 279 
Ark. 148, 649 S.W.2d 188 (1983); Bogan v. 
State, 293 Ark. 370, 738 S.W.2d 94 (1987). 

An attorney of record who fails to perfect an 
appeal must obtain permission to withdraw 
from the case or he will face a substantial risk 
of subsequently being held ineffective. Plugge v. 
State, 295 Ark. 513, 750 S.W.2d 52 (1988). 

Before court would relieve counsel for crimi- 
nal defendant from representation or appoint 
new counsel, because counsel claimed he lacked 
the financial resources to continue defendant’s 
appeal, counsel would be required to present 
appropriate documentation, such as an affida- 
vit of defendant’s indigency and a statement 
supporting the reasons for his withdrawal. 
James v. State, 329 Ark. 58, 945 S.W.2d 941 
(1997). 

After an attorney filed a notice of appeal, he 
was obligated to represent the appellant until 
such time as he was permitted by the appellate 
court to withdraw; an attorney appointed to the 
bench had a duty to lodge at least a partial 
record of the lower court proceedings in the 
appellate court with a motion asking to be 
relieved. Stevens v. State, 344 Ark. 168, 39 
S.W.3d 758 (2001). 

Attorney's motion to have a public defender 
relieved of the responsibility of representing 
defendant and to be substituted as counsel on 
defendant’s criminal appeal was denied be- 
cause the State Supreme Court could not deter- 
mine from the motion whether defendant had 
been consulted regarding the change in counsel 
or whether he desired to be represented by 
different counsel in general, and by the attor- 
ney in particular; furthermore, the motion did 
not state the reasons for the attempted with- 
drawal, as required by the Court’s rules of 
procedure and case law. Jackson v. State, 359 
Ark. 248, 195 S.W.3d 926 (2004). 

Counsel’s motion to be relieved was properly 
brought to the court’s attention because, pursu- 
ant to this rule, once a notice of appeal was 
filed, only the court had the power to relieve 
counsel, and this rule applied to appeals from 
adverse orders in proceedings under Ark. R. 
Crim. P. 37.1; the court granted counsel’s mo- 
tion and dismissed the appeal because it was 
clear that the inmate could not have prevailed 
on appeal. Johnson v. State, 362 Ark. 453, 208 
S.W.3d 783 (2005). 


ARKANSAS COURT RULES 


Rule 16 


Court denied public defender’s motion to be 
relieved as counsel on appeal because this rule 
clearly states that there is no automatic right of 
withdrawal; the public defender failed to show 
that his motion should be granted in the inter- 
est of justice or for other sufficient cause. Tice v. 
State, 365 Ark. 410, 230 S.W.3d 557 (2006). 

Where appellant’s counsel had filed a notice 
of appeal, he was obligated to represent appel- 
lant until such time as he was permitted by the 
appellate court to withdraw. Harden v. State, 
367 Ark. 364, 240 S.W.3d 103 (2006). 

Where appointed counsel failed to show good 
cause for being removed as counsel in inmate’s 
appeal of the denial of his post-conviction relief 
under Ark. R. Crim. P. 37.1 and essentially 
abandoned inmate’s appeal, the court denied 
counsel’s motion to withdraw under this rule. 
Trowbridge v. State, 368 Ark. 36, 242 S.W.3d 
613 (2006). 

Attorney’s motion to withdraw as counsel 
was denied as the motion failed to offer any 
explanation of why sufficient cause existed to 
warrant the attorneys being relieved of his 
appellate duties as required by subsection (a) of 
this rule. Barron v. State, 368 Ark. 129, 243 
S.W.3d 325 (2006). 

Requirement of competent representation of 
a client’s interest was not set aside simply 
because counsel was of the opinion that an 
appeal of his client’s case was wholly without 
merit; counsel’s work in the appeal fell short of 
meeting his obligations under the rules of pro- 
fessional conduct and the Sixth Amendment to 
the United States Constitution. Walton v. 
State, 94 Ark. App. 229, 228 S.W.3d 524 (2006). 

Where an attorney sought to withdraw from 
a criminal appeal on the grounds of a conflict of 
interest based on allegations that defendant 
had lodged a complaint against him with the 
Committee on Professional Conduct but the 
attorney did not attach the complaint to his 
motion, the court denied the motion under this 
rule. Strong v. State, 370 Ark. 87, 257 S.W.3d 80 
(2007). 

Supreme court denied counsel’s request to 
withdraw as counsel for appellant because 
§ 19-4-1604(a) indicated that counsel was eli- 
gible, as a part-time public defender, to receive 
compensation for his appellate work. Moreover, 
pursuant to subsection (a) of this rule, there 
was no automatic right of withdrawal, and 
counsel did not show that his motion should be 
granted in the interest of justice or for other 
sufficient cause. Flowers v. State, 370 Ark. 115, 
257 S.W.3d 532 (2007). 

Court denied appellate counsel’s motion to 
withdraw on the basis that counsel was ineli- 
gible for compensation for any services per- 
formed on appeal because under § 19-4- 
1604(b)(2)(A), counsel was eligible to receive 
compensation for the appellate work; it was 
irrelevant that the public defender’s office em- 
ployed two state-salaried secretaries. Counsel 
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did not show that in the interest of justice or for 
other sufficient cause the motion should be 
granted, as required by subsection (a) of this 
rule. Calhoun v. State, 370 Ark. 367, 259 S.W.3d 
455 (2007). 

Court denied counsel’s request to be relieved 
on the ground that continuing to represent 
defendant would cause counsel undue financial 
hardship or professional peril because defen- 
dant was indigent; defendant submitted an 
affidavit of financial means and an affidavit in 
support of a request to proceed in forma pau- 
peris. Evans v. State, 370 Ark. 427, 260 S.W.3d 
265 (2007). 

In defendant’s appeal from denial of motion 
for new trial, defense counsel was granted his 
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request to withdraw pursuant to this rule be- 
cause defendant based his motion on alleged 
ineffective assistance of counsel, putting de- 
fense counsel in a position where he would be 
expected to argue against his own effectiveness. 
Rounsaville v. State, 373 Ark. 194, 282 S.W.3d 
759 (2008). 


Cited: 

Spillers v. State, 341 Ark. 749, 19 S.W.3d 35 
(2000); Johnson v. State, 342 Ark. 709, 30 
S.W.3d 715 (2000); Gooden v. State, 344 Ark. 
291, 40 S.W.3d 271 (2001); Dugger v. State, 351 
Ark. 443, 94 S.W.3d 924 (2003); Roy v. State, 
367 Ark. 178, 238 S.W.3d 117 (2006). 


Rule 17. Time extension when last day for action on Saturday, Sunday 


or holiday. 


Whenever the last day for taking any action under these rules or under the 
Rules of the Supreme Court and Court of Appeals falls on a Saturday, Sunday, 
or legal holiday, the time for such action shall be extended to the next business 


day. 


HISTORY: Adopted May 5, 1980; adopted 
and; amended July 10, 1995, effective January 
1, 1996. 


Reporter’s Notes to Rule 17 (1995): 
This rule is former ARAP 9. 


CASE NOTES 


Illustrative Cases. 

As the 30th day from the judgment fell on a 
Sunday, the time to file an appeal extended to 
the next day, Monday. Bowen v. State, 322 Ark. 


Rule 18. Uniform paper size. 


483, 911 S.W.2d 555 (1995), cert. denied, 517 
U.S. 1226, 116 S. Ct. 1861, 134 L. Ed. 2d 960 
(1996). 


All notices of appeal, motions, orders, records, transcripts, and other papers 
required or authorized by these rules shall be on an 8'/,” x 11” paper. 


HISTORY: Adopted May 15, 1989; adopted 
and; amended July 10, 1995, effective January 
1, 1996. 


Reporter’s Notes to Rule 18 (1995): 
This rule is former ARAP 10. 


Rule 19. Motions requesting copy of record or brief. 


(a) Aconvicted offender who seeks, at public expense, a copy of an appellate 
brief, the trial record, or a transcript must file a motion in the Supreme Court 
stating that he or she has requested the documents from his or her counsel and 
that counsel did not provide the documents. In addition, if the moving party 
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seeks a photocopy (as opposed to a disk or other electronic medium), he or she 
must demonstrate some compelling need for the brief, record, or transcript. 

(b) Acopy of the motion shall be served on counsel who prepared or filed the 
documents. Within 20 days of such service, counsel shall file a response. If the 
requested documents were not provided to the client, the response shall either 
commit to provide the requested documents or provide good cause why counsel 
will not provide the documents. 

(c) An attorney has an obligation under Ark. R. Prof’! Conduct 1.16(d) to 
surrender documents such as an appellate brief, record or transcript to the 
client. This obligation requires the attorney to provide only what already exists 
in his or her possession. But if the attorney possesses paper copies that have 
been requested, the attorney must supply those paper copies. The attorney’s 
obligation is determined by Ark. R. Prof’! Conduct 1.16(d), and this rule is not 


intended to enlarge or diminish the obligation. 


HISTORY: Adopted March 31, 2016. 


Reporter’s Notes to 2016 Amendment: 

This rule was added in 2016 to address a 
recurrent issue faced by the appellate courts: 
convicted offenders frequently request that the 
appellate court provide at public expense a copy 
of the party’s brief or appellate record that had 
previously been filed. The intent of this amend- 
ment is to make clear that a party is first to look 
to his or her former attorney for a copy of a brief 
or an appellate record. The attorney may al- 
ready possess the requested documents and in 
many cases these documents have already been 
paid for either by the client or by the state if the 
party is indigent. 

Attorneys are the appropriate first stop for 
copies because in general a person is not en- 
titled to photocopying at public expense unless 
he or she demonstrates some compelling need 
for specific documentary evidence, such as to 
support an allegation contained in a petition for 
postconviction relief. Wright v. State, 2010 Ark. 
155 (per curiam); Layton v. State, 2009 Ark. 438 
(per curiam); Moore v. State, 324 Ark. 453, 921 
S.W.2d 606 (1996) (per curiam); see Austin v. 
State, 287 Ark. 256, 697 S.W.2d 914 (1985) (per 
curiam). Indigency alone does not entitle a 
petitioner to photocopying at public expense. 
Gardner v. State, 2009 Ark. 488 (per curiam); 
see Washington v. State, 270 Ark. 840, 606 
S.W.2d 365 (1980) (per curiam). When an ap- 
peal has been lodged in either of the appellate 
courts, all material related to the appeal re- 
mains permanently on file with the clerk. Per- 


sons may review the material in the clerk’s 
office and photocopy all or portions of it. Absent 
compelling need, an incarcerated person desir- 
ing a photocopy of material related to an appeal 
may write the court, remit the photocopying 
fee, and request that the copy be mailed to the 
prison. 

Attorneys have an obligation to surrender 
these documents to a client or former client 
upon request. In Travis v. Supreme Court Com- 
mittee on Professional Conduct, 2009 Ark. 188, 
the court discussed the attorney’s duty to pro- 
vide documents in a file to a client pursuant to 
Ark. R. Prof] Conduct 1.16 (d), which provides: 
(d) Upon termination of representation, a law- 
yer shall take steps to the extent reasonably 
practicable to protect a client’s interests, such 
as giving reasonable notice to the client, allow- 
ing time for employment of other counsel, sur- 
rendering papers and property to which the 
client is entitled and refunding any advance 
payment of fee or expense that has not been 
earned or incurred. The lawyer may retain 
papers relating to the client to the extent permit- 
ted by other law. 

(Emphasis added.) To be clear, the attorney’s 
obligation is to provide documents that are in 
his or her possession. There is no obligation to 
recreate them. If counsel desires to keep a copy 
of what is surrendered to the client, however, 
such expense should be borne by the attorney. 
Moreover, if counsel has a copy of the docu- 
ments in electronic form only, whether on a disk 
or other electronic medium, he or she is obli- 
gated to provide an electronic copy of the docu- 
ments. 
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INDEX TO RULES OF APPELLATE 
PROCEDURE--CRIMINAL 


A 


ACQUITTAL BARRING 
PROSECUTION, AppCrim 9. 


ACTION TO BE TAKEN ON 
APPEAL, AppCrim 15. 


AFFIRMANCE OF DEATH 
SENTENCE, AppCrim 10. 


APPEALABLE MATTERS, AppCrim 
14. 
Death sentence, AppCrim 10. 


ATTORNEYS AT LAW. 
Trial counsel’s duties with regard 
to appeal, AppCrim 16. 


B 


BAIL, AppCrim 6. 


BOND. 
Bail on appeal, AppCrim 6. 
Appeal after confinement, AppCrim 
i 


No bond for cost, AppCrim 5. 


BRIEF, MOTION FOR COPY OF, 
AppCrim 19. 


C 


CHARTS. 
Exhibits, AppCrim 4. 


CODEFENDANTS. 
Right of appeal, AppCrim 1. 


CONFINEMENT. 

Appeal after confinement, AppCrim 
a 

Deduction of confinement under 
prior conviction, AppCrim 12. 


COPIES. } 

Motion for copy of brief or court 
record, AppCrim 19. 

Number of copies, AppCrim 18. 


COSTS. 
Bond. 

No bond for cost, AppCrim 5. 
Judgment for costs, AppCrim 13. 


COURT-APPOINTED COUNSEL. 

Duties regarding appeals, AppCrim 
16. 

Reimbursement to state for cost of 
transcript, AppCrim 16. 

Withdrawal from appeal or 
postconviction proceeding. 

New counsel, appointment, AppCrim 
16. 


Index 


D 


DEATH OF DEFENDANT. 
Right of appeal, AppCrim 1. 


DEATH SENTENCE. 
Affirmance, AppCrim 10. 


DIRECTED VERDICTS. 
Failure to question sufficiency of 
evidence, AppCrim 8. 


DISMISSAL OF APPEAL, AppCrim 
3, 


DRAWINGS. 
Exhibits, AppCrim 4. 


E 


EVIDENCE. 
Failure to question sufficiency of 
evidence, AppCrim 8. 


EXCEPTIONS UNNECESSARY, 
AppCrim 8. 


EXHIBITS. 
Charts, AppCrim 4. 
Record on appeal, AppCrim 5. 


EXTENSION OF TIME, AppCrim 17. 
Filing of record, AppCrim 4. 


F 
FAILURE TO PURSUE APPEAL, 
AppCrim 2. 
FORMS. 


Notice of appeal. 
Death sentence, AppCrim 10. 
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INDEX 


G 


GUILTY PLEA. 
Right of appeal, AppCrim 1. 


H 


HOLIDAYS. 
Extension of time, AppCrim 17. 


I 


INTERLOCUTORY APPEAL BY 
STATE. 

Pretrial orders in felony 
prosecutions, AppCrim 3. 


J 


JOINT OR CONSOLIDATED 
APPEALS. 
Right of appeal, AppCrim 1. 


JUDGMENT FOR COSTS, AppCrim 
13. 


M 


MATTERS TO BE CONSIDERED, 
AppCrim 14. 


METHOD OF TAKING APPEAL, 
AppCrim 2. 


MOTION FOR COPY OF BRIEF OR 
COURT RECORD, AppCrim 19. 


N 


NEW TRIAL. 

Action to be taken on appeal, 
AppCrim 15. 

Deduction of confinement under 
prior conviction, AppCrim 12. 

Motions unnecessary, AppCrim 8. 

Proceedings on reversal, AppCrim 
his 


NOLO CONTENDERE. 
Right of appeal, AppCrim 1. 


NOTICE OF APPEAL, AppCrim 2. 
Appeal by state, AppCrim 3. 


NOTICE OF APPEAL —Cont’d 
Death sentence, AppCrim 10. 


P 


PAPER SIZE, AppCrim 18. 
PHOTOGRAPHS. 
Exhibits, AppCrim 4. 
PHYSICAL EVIDENCE. 
Exhibits, AppCrim 4. 


PRIOR CONVICTION. 
Reduction of confinement under 
prior conviction, AppCrim 12. 


PRIORITY OF APPEALS, AppCrim 
His 


PRISONER APPEALS. 
Time for filing notice of appeal, 
AppCrim 2. 


PROCEEDINGS ON REVERSAL, 
AppCrim 11. 


R 


RECORD ON APPEAL, AppCrim 5. 


REVERSAL. 

Action to be taken on appeal, 
AppCrim 15. 

Proceedings on reversal, AppCrim 
11. 


REVIEW OF DEATH SENTENCE, 
AppCrim 10. 


RIGHT OF APPEAL, AppCrim 1. 


S 
SATURDAY. 
Extension of time, AppCrim 17. 
SENTENCING. 


Affirmance of death sentence, 
AppCrim 10. 


SERVICE OF PROCESS. 
Notice of appeal, AppCrim 2. 


STATE, APPEAL BY, AppCrim 3. 
Judgment for costs, AppCrim 13. 


SUNDAY. 
Extension of time, AppCrim 17. 


T 


TIME FOR FILING APPEAL, 
AppCrim 2. 
Extension of time, AppCrim 17. 
Clerk extension of time to file 
transcript, AppCrim 10. 
Record on appeal, AppCrim 4. 


TRANSCRIPTS. 
Appeal by state. 
Filing transcript with clerk of 
supreme court, AppCrim 3. 
Certification of ordering, AppCrim 
a 
Court-appointed counsel. 
Reimbursement to state for cost of 
transcript, AppCrim 16. 
Death sentence appeals, AppCrim 
10. 
Extension of time for clerk to file, 
AppCrim 10. 


INDEX 


TRANSCRIPTS —Cont’d 
Motion for copy of transcript, 
AppCrim 19. 


TRIAL COUNSEL. 
Duties regarding appeal, AppCrim 
16. 


U 


UNIFORM PAPER SIZE, AppCrim 
18. 


Index 


Ww 


WITHDRAWAL OF 
COURT-APPOINTED 
COUNSEL. 

From appeal or postconviction 
proceeding, AppCrim 16. 
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SUPERSESSION RULE 


All laws in conflict with the Arkansas Rules of Civil Procedure, Rules of 
Appellate Procedure and Rules for Inferior Courts shall be deemed superseded 
as of the effective dates of these rules. 


CASE NOTES 


Illustrative Case. Prairie Grove, 316 Ark. 150, 871 S.W.2d 357 
Section 16-17-213 has been superseded by (1994). 
AICR 9 [now ADCR 9]. Hawkins v. City of 
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RULES OF THE SUPREME COURT AND 
COURT OF APPEALS 
OF THE STATE OF ARKANSAS 


ARTICLE I. General Rules and Proceedings 
ARTICLE II. Petitions and Motions 
ARTICLE III. The Record 

ARTICLE IV. Briefs 

ARTICLE V. Arguments and Opinions 
ARTICLE VI. Special Proceedings 


Publisher’s Notes. 

By Per Curiam dated February 1, 1993, the 
Supreme Court adopted the following Rules of 
the Arkansas Supreme Court and Court of 
Appeals. The Per Curiam provided, in part, 
that “The following Rules of the Arkansas Su- 
preme Court and Court of Appeals will replace 
the Rules of the Arkansas Supreme Court and 
Court of Appeals currently published in the 
Court Rules volume accompanying the Arkan- 


sas Code Annotated. The new Rules become 
effective May 1, 1993.” 

Case notes decided under the former rules 
have been moved to the pertinent new rule 
where they may be useful in interpreting the 
revised rule. 

The prior Rules of the Arkansas Supreme 
Court and Court of Appeals had been adopted 
effective January 1, 1969. 


ARTICLE I. GENERAL RULES AND PROCEEDINGS 


Rule 

Rule 1-1. 
Rule 1-2. 
Rule 1-3. 
Rule 1-4. 
Rule 1-5. 
Rule 1-6. 
Rule 1-7. 


Hours and places of meeting. 


Uniform paper size. 

Clerk’s office business hours. 
Contempt. 

Employees of the court. 
Practice absent specific rule. 


Appellate jurisdiction of the Supreme Court and Court of Appeals. 


Rule 1-8. Courtesy electronic copies. [Repealed.] 


Rule 1-1. Hours and places of meeting. 


The Supreme Court shall convene each Thursday at 9:00 a.m. and the Court 
of Appeals each Wednesday at 9:00 a.m., except during recess or as announced 
by either Court. The Supreme Court and the Court of Appeals shall convene in 
the Supreme Court and Court of Appeals Courtroom or at such other location 
as announced by either Court. 


HISTORY: Amended June 30, 1997, effective 
September 1, 1997; amended October 14, 2002. 


Rule 1-2. Appellate jurisdiction of the Supreme Court and Court of 
Appeals. 


(a) Supreme Court jurisdiction. All cases appealed shall be filed in the Court 
of Appeals except that the following cases shall be filed in the Supreme Court: 
1. All appeals involving the interpretation or construction of the Consti- 
tution of Arkansas; 
2. Criminal appeals in which the death penalty or life imprisonment has 
been imposed; 
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3. Petitions for quo warranto, prohibition, injunction, or mandamus 
directed to the state, county, or municipal officials or to circuit courts; 

4, Appeals pertaining to elections and election procedures; 

5. Appeals involving the discipline of attorneys-at-law and or arising 
under the power of the Supreme Court to regulate the practice of law; 

6. Appeals involving the discipline and disability of judges; 

7. Second or subsequent appeals following an appeal which has been 
decided in the Supreme Court; and 

8. Appeals required by law to be heard by the Supreme Court. 

(b) Reassignment of cases. Any case is subject to reassignment by the 
Supreme Court, and in doing so, the Supreme Court will consider but not be 
limited to the following: 

(1) issues of first impression, 

(2) issues upon which there is a perceived inconsistency in the decisions of 
the Court of Appeals or Supreme Court, 

(3) issues involving federal constitutional interpretation, 

(4) issues of substantial public interest, 

(5) significant issues needing clarification or development of the law, or 
overruling of precedent, and 

(6) appeals involving substantial questions of law concerning the validity, 
construction, or interpretation of an act of the General Assembly, ordinance 
of a municipality or county, or a rule or regulation of any court, administra- 
tive agency, or regulatory body. 

(c) Transfer and certification. The Supreme Court may transfer to the Court 
of Appeals any case appealed to the Supreme Court and may transfer to the 
Supreme Court any case appealed to the Court of Appeals. If the Court of 
Appeals seeks to transfer a case, the Court of Appeals shall find and certify 
that the case: (1) is excepted from its jurisdiction by Rule 1-2(a), or (2) 
otherwise involves an issue of significant public interest or a legal principle of 
major importance. The Supreme Court may accept for its docket cases so 
certified or may remand any of them to the Court of Appeals for decision. The 
Clerk of the Court shall notify the parties or their counsel of the transfer of any 
case. 

(d) Petition for review. No appeal as of right shall lie from the Court of 
Appeals to the Supreme Court. The Supreme Court will exercise its discretion 
to review an appeal decided by the Court of Appeals only on application by a 
party to the appeal, upon certification of the Court of Appeals, or if the 
Supreme Court decides the case is one that should have originally been 
assigned to the Supreme Court. In determining whether to grant a petition to 
review, the following, while neither controlling nor fully measuring the 
Supreme Court’s discretion, indicate the character of reasons that will be 
considered: (i) the case was decided in the Court of Appeals by a tie vote, (ii) the 
Court of Appeals rendered a decision which is arguably in conflict with a prior 
holding of a published opinion of either the Supreme Court or the Court of 
Appeals, or (iii) the Court of Appeals arguably erred in some way related to one 
of the grounds listed in Rule 1-2(b). 

(e) Improper filing. No case filed in either the Supreme Court or the Court 
of Appeals shall be dismissed for having been filed in the wrong court but shall 
be transferred or certified to the proper court. 

(f) Allocation of workload. Notwithstanding the foregoing provisions, cases 
may be assigned and transferred between the courts by Supreme Court order 
to achieve a fair allocation of the appellate workload between the Supreme 
Court and the Court of Appeals. 
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(g) [Exhaustion of remedies./. In all appeals from criminal convictions or 
post-conviction relief matters heard in the Court of Appeals, the appellant 
shall not be required to petition for rehearing in the Court of Appeals or review 
in the Supreme Court following an adverse decision of the Court of Appeals in 
order to be deemed to have exhausted all available state remedies respecting 
a claim of error. When the claim has been presented to the Court of Appeals or 
the Supreme Court, and relief has been denied, the appellant shall be deemed 
to have exhausted all available state remedies. 


HISTORY: Amended July 15, 1996, effective 
for cases in which the record is lodged on or 
after September 1, 1996; amended June 30, 
1997, effective for cases in which the record is 
lodged on or after September 1, 1997; amended 
February 15, 2001, effective February 15, 2001; 
amended June 7, 2001, effective July 1, 2001; 
amended October 23, 2008, effective January 1, 
2009; amended December 17, 2020. 


Publisher’s Notes. 

The bracketed subsection heading in subsec- 
tion (h) was added by the Publisher. 

The Per Curiam of February 24, 1986, read: 
“By Act 231 of 1985 the General Assembly 
substituted the Court of Appeals for the Circuit 
Court as the first court to review a decision of 
the Public Service Commission. 

“It might seem this act conflicts with Amend- 
ment 58 to the Arkansas Constitution, which 
created the Court of Appeals, and Rule 29 of the 
Rules of the Arkansas Supreme Court which 
sets the appellate jurisdiction of the Court of 
Appeals. We decide the appellate jurisdiction of 
the Court of Appeals, not the legislature. In 
Rule 29 1.d. we provided that we retain juris- 
diction over appeals from orders of the Public 
Service Commission: ‘[The Supreme Court 
shall hear] [clases appealed from orders of the 
Arkansas Transportation Commission, and the 
Arkansas Pollution Control Commission, and 
cases involving rates for public utilities fixed by 
municipal authorities; ....’ 

“In Ward School Bus Mfg. v. Fowler, 261 Ark. 
100, 547 S.W.2d 394 (1977), we held that the 
General Assembly could not provide for direct 
appeals to this court from an order of the 
Workers Compensation Commission because 
we only have appellate jurisdiction under Ar- 
ticle 7, section 4 of the Arkansas Constitution, 
with certain exceptions not relevant here. But 
we determined in Houston Contracting Co. v. 
Young, 271 Ark. 455, 609 S.W.2d 895 (1980), 
that an act of the General Assembly providing 
for a direct appeal of an order of the Workers 
Compensation Commission to the Court of Ap- 
peals did not violate Amendment 58 to the 
Constitution because it was not an act deter- 
mining appellate jurisdiction. We held Amend- 
ment 58 did not limit the Court of Appeals to 
appellate jurisdiction as Article 7, section 4 
does this court. We found that the Court of 
Appeals was merely substituted for the Circuit 


Court as the first court to review an adminis- 
trative order. 

“In Moose v. Gregory, 267 Ark. 86, 590 S.W.2d 
662 (1979), we laid out the ground rules for our 
review of decisions by the Court of Appeals. 
Moose involved a petition for review of a deci- 
sion from Chancery Court. The criterion we 
described in Moose to determine review does 
not necessarily apply in cases in which the 
Court of Appeals acts as the first court to review 
an order of an administrative agency. In Hous- 
tin Contracting Co. v. Young, supra, we noted 
that we cannot accept review of appeals from 
the Workers Compensation Commission until 
the Court of Appeals first makes a decision. The 
same is true of appeals of decisions of the Board 
of Review of the Employment Security Division. 
Act 252 of 1979. We have not hesitated to grant 
review of the Court of Appeals’ decisions in 
Workers Compensation or Employment Secu- 
rity cases when, in our judgment, the matter 
was of major legal importance or significant 
public interest. 

“Utility rate decisions of the Public Service 
Commission are generally matters of signifi- 
cant public interest. We will therefore review 
by petition, or otherwise, decisions of the Court 
of Appeals with this in mind. 

“While we respect the General Assembly’s 
concern to expedite decisions of an administra- 
tive agency, we will not overlook the intent of 
Amendment 58 and our duty as an appellate 
court to see that any decision is fairly and 
completely reviewed once... .” 

The Per Curiam order of the Supreme Court 
delivered on January 17, 1989, read: “It has 
come to our attention that on infrequent occa- 
sions it may be desirable for this court to have 
supplemental briefs in cases accepted for re- 
view from the Arkansas Court of Appeals. The 
need may arise, for example, when the court of 
appeals has based its decision on a matter not 
argued to it by the parties.” 

By Per Curiam dated July 15, 1996, the 
Supreme Court provided, in part, that effective 
for cases in which the record is lodged in the 
Supreme Court or Court of Appeals on or after 
September 1, 1996, and as more fully explained 
in the amended rules which follow [Sup. Ct. & 
Ct. App. Rules 1-2, 2-4, 4-2], it will be necessary 
for the appellant, at the time the appellant’s 
brief is filed, to complete and file a “Cover Sheet 
and Jurisdictional Statement.” The chief aim of 
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these papers is to identify cases of legal signifi- 
cance and importance, irrespective of the cat- 
egory of the law, which should be decided in the 
Supreme Court. Each court shall review the 
information contained in the Cover Sheet and 
Jurisdictional Statement as a threshold matter 
to assess whether the appeal is filed in the 
proper court, and, if not, to promptly transfer or 
certify the case. 

By Per Curiams dated Sept. 9, 1996, June 30, 
1997, and October 23, 2008, effective January 
1, 2009, the forms provided by the July 15, 
1996, Per Curiam were amended to read as 
follows: 

INFORMATIONAL STATEMENT I. ANY 
RELATED OR PRIOR APPEAL (/dentify) 

II. BASIS OF SUPREME COURT JURIS- 
DICTION (see Rule 1-2(a)) 

(___.) Check here if no basis for Supreme 
Court Jurisdiction is being asserted, or check 
below all applicable grounds on which Supreme 
Court Jurisdiction is asserted. 


(1) ___ Construction of Constitution of Ar- 
kansas 

(2) ____ Death penalty, life imprisonment 

(3) __ Extraordinary writs 

(4) ____ Elections and election procedures 

(5) ___ Discipline of attorneys 

(6) ____ Discipline and disability of judges 


(7) Previous appeal in Supreme Court 
(8) ___. Appeal to Supreme Court by law 
Ill. NATURE OF APPEAL 


(1) _._ Administrative or regulatory action 
(2) ae Rule’37 

(3) ___. Rule on Clerk 

(4) ____ Interlocutory appeal 

(5) ___ Usury 

(6) ___. Products liability 

(7) __. Oil, gas, or mineral rights 
(8) ___. Torts 

(9) ___. Construction of deed or will 
(10) ____ Contract 

(11) ___ Criminal 


[Write a brief statement limited to the space 
provided describing the case on appeal, and set 
out the causes of action (i.e., in a civil case, tort, 
contract, etc., or in a criminal case, the con- 
victed offenses, whether felony or misde- 
meanor, and the punishment) underlying the 
judgment from which the appeal is taken.] 

IV. IS THE ONLY ISSUE ON APPEAL 
WHETHER THE EVIDENCE IS SUFFICIENT 
TO SUPPORT THE JUDGMENT? 

V. EXTRAORDINARY ISSUES. (Check if 
applicable, and discuss in PARAGRAPH 2 of 
the Jurisdictional Statement.) 

(____) appeal presents issue of first impres- 
sion, 

( ) appeal involves issue upon which 
there is a perceived inconsistency in the deci- 
sions of the Court of Appeals or Supreme Court, 

(___) appeal involves federal constitutional 
interpretation, 
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(____) appeal is of substantial public inter- 
est, 

(____) appeal involves significant issue need- 
ing clarification or development of the law, or 
overruling of precedent. 

( ) appeal involves significant issue con- 
cerning construction of statute, ordinance, rule, 
or regulation. 

VI. CONFIDENTIAL INFORMATION. 

(1) Does this appeal involve confidential in- 
formation as defined by Sections III(A)(11) and 
VII(A) of Administrative Order 19? 

Pee P LER eT ING 

(2) If the answer is “yes,” then does this brief 
comply with Rule 4-1(d)? 

pees Yeager aN ty 

INSTRUCTIONS FOR JURISDIC- 
TIONAL STATEMENT Counsel should keep 
in mind the Jurisdictional Statement is to be 
used for jurisdictional purposes only, and the 
discussion of the issues on appeal should be 
limited to their jurisdictional relevance, and 
not to argue their substantive merit. 

The Jurisdictional Statement pursuant to 
Rule 1-2(c) shall be completed on separate 
page(s), not to exceed three pages, and is sub- 
ject to the provisions of Rule 1-2(c). All re- 
quested information shall be contained in the 
body of the Statement. No separate supporting 
materials shall be affixed. The style of the case 
should not be stated, and, beginning with the 
first page, it shall contain in the order indi- 
cated: 1. The first numbered paragraph shall 
concisely state all issues of law raised on ap- 
peal. They should be expressed in the terms 
and circumstances of the case but without un- 
necessary detail. 2. The second numbered 
paragraph shall state the following: “I express 
a belief, based on a reasoned and studied pro- 
fessional judgment, that this appeal raises (no) 
(the following) question(s) of legal significance 
for jurisdictional purposes:” Then, the appel- 
lant shall explain each of the issues checked on 
PART V of the Informational Statement which 
are relevant to the appeal. Each issue should be 
stated with accuracy, brevity, and clarity, and 
should include the citations of any cases sought 
to be overruled or perceived to be in conflict. 

The December 17, 2020 amendments con- 
cerning electronic filing of appeal records are 
mandatory for cases in which the notice of 
appeal was filed on or after June 1, 2021. In its 
December 17, 2020, order, the Supreme Court 
of Arkansas stated: “[W]e authorize the clerk of 
this court to accept for filing conventional paper 
appeal records when the notice of appeal is filed 
prior to June 1, 2021, but the briefs in those 
cases must include an abstract and an adden- 
dum. For all cases in which the notice of appeal 
is filed on or after June 1, 2021 (except for cases 
in which the appellant is proceeding pro se), the 
record shall be filed in electronic format. 

“At this time, we also take the opportunity to 
highlight the importance of the new ‘jurisdic- 
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tional statement’ and ‘statement of the case and 
the facts’ sections that were included in the 
proposed amendments and are adopted as final 
today. These new sections replace the abstract 
and addendum requirements and are therefore 
crucial to appellate briefing under the rules as 
amended. Id. at 3—4. The addendum provided 
the court with information about all of the 
claims raised below, the disposition of those 
claims, and the timeliness of the appeal so that 
we could confirm our appellate jurisdiction. 
This jurisdictional information must now be 
contained in the new jurisdictional statement. 
Ark. Sup. Ct. R. 4-2(a)(5) (as amended by this 
order). And the statement of the case and the 
facts section, like the abstract before it, must 
contain all ‘material’ information that ‘is essen- 
tial to understand the case and to decide the 
issues on appeal.’ Compare Ark. Sup. Ct. R. 
4-2(a)(5) (the former abstract rule) with Ark. 
Sup. Ct. R. 4-2(a)(6) (the new statement of the 
case and the facts rule as amended by this 
order). Thus, appellate practitioners must be 
careful to discuss important factual and proce- 
dural information in the new statement of the 
case and the facts section so that the appellate 
courts can understand the evidence presented 
below to decide the issues on appeal. The juris- 
dictional statement and the statement of the 
case and the facts must also be supported by 
pinpoint citations to the electronic record in the 
format required by Supreme Court Rule 4-2(f) 
as amended by this order. 

“These new rules still require the appellant 
to transmit the record on appeal from the 
circuit court to the appellate courts. As noted in 
In re Acceptance of Records on Appeal in Elec- 
tronic Format and Elimination of the Abstract- 
ing and Addendum Requirements, 2019 Ark. 
213, we are exploring the possibility of an 
automated process that would allow the circuit 
clerks to submit trial court records directly to 
the appellate clerk. We continue to explore that 
possibility. As technology improves, it is essen- 
tial that we keep pace to ensure maximum 
access to justice. 

“Lastly, we authorize the clerk of this court to 
promulgate and update policies and procedures 
for the implementation of this order and for the 
use and operation of the electronic-filing and 
document-management systems. See In re Ac- 
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ceptance of Records on Appeal in Electronic 
Format, 2019 Ark. 213, at 6-7.” 


Reporter’s Notes, 2001 Amendment: 
Subdivision (h) was added in response to 
language in O’Sullivan v. Boerckel, 526 U.S. 
838, 119 S. Ct. 1728 (1999) (“[Nlothing in our 
decision today requires the exhaustion of any 
specific state remedy when a State has pro- 
vided that that remedy is unavailable. Section 
2254(c), in fact, directs federal courts to con- 
sider whether a habeas petitioner has “the 
right under the law of the State to raise, by any 
available procedure, the question presented,” 
... The exhaustion doctrine, in other words, 
turns on an inquiry into what procedures are 
“available” under state law. In sum, there is 
nothing in the exhaustion doctrine requiring 
federal courts to ignore a state law or rule 
providing that a given procedure is not avail- 
able.”) Id., 526 U.S. at 848. Petitions for review, 
which are discretionary under subdivision (e) of 
this rule, should not be required in order for a 
state prisoner to exhaust his state remedies. 
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CASE NOTES 


In General. 

Appellant’s petition for writ of certiorari, 
filed pursuant to superseded S. Ct. Rule 
29(6)(a), was treated as a petition for review 
under the current version, subsection (f) of this 
rule. Hawkins v. City of Prairie Grove, 316 Ark. 
150, 871 S.W.2d 357 (1994). 

Under U.S. Const., Amend. 58, which created 


the court of appeals, the Supreme Court, by 
rule, decides which court will have primary 
jurisdiction of appeals after an appeal has been 
validly lodged; this rule addresses that division 
of appellate jurisdiction and does not address 
the appealability of orders. American Ins. Co. v. 
Cazort, 316 Ark. 314, 871 S.W.2d 575 (1994). 
The Supreme Court’s jurisdiction is appellate 
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in nature except where specific law or prec- 
edent has established authority for it to proceed 
in an original action. Jackson v. Tucker, 325 
Ark. 318, 927 S.W.2d 336 (1996). 

Where defendant was convicted of aggra- 
vated robbery and was sentenced to life impris- 
onment without parole, the Supreme Court of 
Arkansas had jurisdiction over his appeal pur- 
suant to subdivision (a)(2) of this rule. Porter v. 
State, 359 Ark. 323, 197 S.W.3d 445 (2004). 

Where the issue raised by the state’s appeal 
concerned the trial court’s authority to sentence 
a defendant to probation under the habitual 
criminal offender statute, the appellate court 
had jurisdiction as the issue was important to 
the correct and uniform administration of 
criminal law; further, the state may appeal the 
imposition of a void or illegal sentence by the 
trial court. State v. Joslin, 364 Ark. 545, 222 
S.W.3d 168 (2006). 

Arkansas Court of Appeals is not a court of 
last resort for purposes of obtaining certiorari 
review in the U.S. Supreme Court pursuant to 
SupCto Re 131 “and (28 | USO oe. L2aite) 
because this rule makes it clear that the Arkan- 
sas Supreme Court retains to discretion to 
review any decision rendered by the state ap- 
peals court. Therefore, when a habeas peti- 
tioner has not sought review in the Arkansas 
Supreme Court, the 90 day period for filing for 
certiorari review in the U.S. Supreme Court is 
not considered when determining when the 
state appellate court’s judgment becomes final 
for purposes of starting the one year imitations 
period set out in 28 U.S.C.S. § 2244(d)(1)(A). 
Ben-Yah v. Norris, 570 F. Supp. 2d 1086 (E.D. 
Ark. 2008). 

In a case in which two insurance companies 
sought a writ of prohibition ordering a circuit 
court to dismiss the claims alleged against 
them in a proposed nationwide class action 
against numerous insurance companies, juris- 
diction was properly in the Supreme Court of 
Arkansas. Foremost Ins. Co. v. Miller County 
Circuit Court, Third Div., 2010 Ark. 116, 361 
S.W.3d 805 (2010). 

Where an issue raised was one of first im- 
pression, the Supreme Court of Arkansas had 
jurisdiction to hear the matter pursuant to 
subdivisions (b)(1) and (d)(2) of this rule. Cen- 
tennial Bank v. Tribuilt Constr. Group, LLC, 
2011 Ark. 245, 388 S.W.3d 897 (2011). 

Arkansas Supreme Court’s jurisdiction was 
pursuant to subdivision (a)(7) of this rule, be- 
cause the case had previously been appealed to 
and decided by the Arkansas Supreme Court. 
Middleton v. Lockhart, 2012 Ark. 131, 388 
S.W.3d 451 (2012). 


Applicability. 

The appealability of orders is governed by 
ARAP 2 and not this rule. American Ins. Co. v. 
Cazort, 316 Ark. 314, 871 S.W.2d 575 (1994). 
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Because defendant’s appeal involved a chal- 
lenge under the rape-shield statute, § 16-42- 
101, the court’s jurisdiction was pursuant to 
§ 16-42-101 and former subdivision (a)(8) of 
this rule. Turner v. State, 355 Ark. 541, 141 
S.W.3d 352 (2004). 

Where property owners alleged that an ap- 
praiser issued an intentionally false report and 
the appraiser moved for summary judgment, at 
issue was whether facts were stated to suffi- 
ciently support the tort of outrage; thus, the 
matter involved an issue of first impression and 
the Arkansas Supreme Court’s jurisdiction was 
proper pursuant to this rule. Marlar v. Daniel, 
368 Ark. 505, 247 S.W.3d 473 (2007). 


Attorneys’ Lien Statute. 

Jurisdiction was in the Supreme Court under 
subdivision (1)(c) of the former rule where the 
case required an interpretation of the attor- 
neys’ lien statute. Jarboe v. Hicks, 281 Ark. 21, 
660 S.W.2d 930 (1983) (decision under prior 
rule). 


Briefs. 

Where record of case had not been ab- 
stracted, the case was remanded and the attor- 
neys directed to properly abstract and brief 
case; briefs were due pursuant to this rule as 
though the transcript were lodged on the day of 
the order of remand. Munnerlyn v. State, 293 
Ark. 240, 736 S.W.2d 287 (1987) (decision under 
prior rule). 


Certification. 

Jurisdiction of the appeal was proper, pursu- 
ant to former subdivision (a)(16) and present 
subsection (d) of this rule, respectively, where 
the appeal raised a question about the law of 
torts and was certified to the Supreme Court by 
the Court of Appeals. Martin Farm Enters., Inc. 
v. Hayes, 320 Ark. 205, 895 S.W.2d 535 (1995). 

The Court of Appeals certified an appeal from 
a case involving the Fair Credit Reporting Act 
to the Arkansas Supreme Court pursuant to 
subsection (d) of this rule under the belief that 
the case presented a question about the law of 
torts and, therefore, was excepted from the 
Court of Appeals jurisdiction under former sub- 
division (a)(16) of this rule; however, the Su- 
preme Court declined to accept the case and 
remanded it for a Court of Appeals decision. 
Trans Union Corp. v. Crisp, 49 Ark. App. 76, 
896 S.W.2d 446 (1995). 

Jurisdiction of the Supreme Court of Arkan- 
sas was pursuant to subdivisions (b)(1), (4), and 
(6) of this rule because the case was certified to 
the supreme court by a court of appeals for a 
determination whether that court erred in is- 
suing a particular order. Ark. Dep’t of Health & 
Human Servs. v. Storey, 372 Ark. 23, 269 
S.W.3d 803 (2007). 


Certiorari. 
Appellants who sought certiorari first and 
were denied that writ could not then appeal. 
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Henderson Methodist Church v. Sewer Imp. 
Dist. No. 142, 294 Ark. 188, 741 S.W.2d 272 
(1987) (decision under prior rule). 


Child Custody. 

While a tie-vote by the Court of Appeals may 
be a ground for Supreme Court review of a 
decision of the Court of Appeals, it is not an 
automatic reason to grant review, and where 
the sole question presented was custody of the 
parties’ child, review would be denied. Perkins 
v. Perkins, 267 Ark. 112, 589 S.W.2d 29 (1979) 
(decision under prior rule). 

The Arkansas Supreme Court has jurisdic- 
tion of a child custody petition where relief in 
the form of mandamus was requested. Glover v. 
Shirron, 314 Ark. 226, 861 S.W.2d 110 (1993). 

Because the Supreme Court had decided a 
previous appeal involving the parties, review of 
a child custody order was granted pursuant to 
former subdivisions (a)(11) and (f)(1) of this 
rule. Jones v. Jones, 326 Ark. 481, 931 S.W.2d 
767 (1996). 


Civil Service Commission Appeals. 

Appeals from civil-service commissions un- 
der Ark. Code Ann. § 14-51-308(e) are not 
“lalppeals required by law to be heard by the 
Supreme Court” within subdivision (a)(8) of 
this rule. While § 14-51-308(e)(2)(A) provides 
that a right of appeal is to the Supreme Court, 
that statute was enacted in 1933, long before 
the Legislature was constitutionally empow- 
ered to create and establish the Court of Ap- 
peals. Civil-service-commission appeals pursu- 
ant to § 14-51-308(e)(2)(A) shall continue to be 
filed in the Court of Appeals unless there is 
another basis for Supreme Court jurisdiction 
under this rule. Bales v. City of Fort Smith, 
2017 Ark. 161, 518 S.W.3d 76 (2017). 


Constitutional Questions. 

Where appellant sought to invoke the juris- 
diction of the Supreme Court by generalized 
contentions that his constitutional rights were 
violated, such contentions were insufficient un- 
der subdivision (1)(a) of the former rule to 
invoke jurisdiction. Collier v. Hot Springs Sav. 
& Loan Ass’n, 272 Ark. 162, 612 S.W.2d 730 
(1981) (decision under prior rule). 

The Supreme Court had jurisdiction of the 
appeal in a criminal matter, despite the fact 
that defendant’s term of incarceration was 30 
years, where the constitutionality of an act of 
the General Assembly was called into question. 
Watkins v. State, 320 Ark. 163, 895 S.W.2d 532 
(1995). 

Supreme Court jurisdiction was proper pur- 
suant to subdivision (a)(3) of this rule because 
case questioned the interpretation or construc- 
tion of former Ark. R. Crim. P. 36.10(c) and Ark. 
Code Ann. § 5-1-110(c) (Repl. 1993). State v. 
Jones, 321 Ark. 451, 903 S.W.2d 170 (1995). 
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Court had jurisdiction under subdivision 
(a)(1) of this rule because the case, which in- 
volved taxing benefits paid under a retirement 
plan under § 26-51-307, required the interpre- 
tation or construction of the Arkansas Consti- 
tution. Weiss v. McFadden, 353 Ark. 868, 120 
S.W.3d 545 (2003). 

On appeal of the order granting a permanent 
guardianship of appellant’s son to his grand- 
mother, appellant challenged the constitution- 
ality of the guardianship statutes, §§ 28-65- 
101 to 28-65-707. The Supreme Court of 
Arkansas had jurisdiction over the appeal pur- 
suant to subdivisions (b)(1) and (6) of this rule, 
because the case presented an issue of first 
impression. Mahavier v. Mahavier, 2012 Ark. 
278 (2012). 

State’s petition for review was granted be- 
cause there was no evidence that a sobriety 
checkpoint was carried out pursuant to a plan 
embodying explicit, neutral limitations on the 
conduct of individual officers, as required by 
the Fourth Amendment. Without suspicion of 
individualized criminal conduct, the seizure of 
defendant through the checkpoint stop was 
unreasonable and any evidence obtained as a 
result of the checkpoint should have been sup- 
pressed, inasmuch as the field officers exercised 
unfettered discretion in establishing and con- 
ducting the checkpoint, and the supervisors 
were not notified of the checkpoint until after it 
had been performed. Whalen v. State, 2016 Ark. 
343, 500 S.W.3d 710 (2016). 


Court Rules. 

This rule requires that all cases involving the 
construction or interpretation of a rule or regu- 
lation of any court be decided by the Supreme 
Court. Aldridge v. Watling Ladder Co., 275 Ark. 
225, 628 S.W.2d 322 (1982) (decision under 
prior rule). 

Jurisdiction to interpret the Rules of Civil 
Procedure is in the Supreme Court. May v. 
Barg, 276 Ark. 199, 633 S.W.2d 376 (1982) 
(decision under prior rule). 

The Arkansas Supreme Court found that 
review was necessary even though the state 
had not filed a motion for certiorari before the 
case was submitted to the Court of Appeals 
where the case was one of major importance, 
the Court of Appeals was divided on whether 
the case should have been sent to the Supreme 
Court, the Court of Appeals had to choose 
whether to apply two recent United States 
Supreme Court cases or the Arkansas Rules of 
Criminal Procedure and the United States Su- 
preme Court decisions were not rendered until 
after the state had filed its briefs. State v. 
Anderson, 284 Ark. 509, 683 S.W.2d 897 (1985) 
(decision under prior rule). 

Where case did not involve the interpretation 
or construction of a procedural rule, there was 
no need for certification. Planters Bank & Trust 
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Co. v. Smith, 52 Ark. App. 53, 914 S.W.2d 765 
(1996). 


Criminal Appeals. 

Where three eyewitnesses testified and iden- 
tified defendant as the person who fired the 
shot that killed the victim, he was convicted of 
capital murder and sentenced to life imprison- 
ment without parole plus ten years. The Su- 
preme Court of Arkansas had jurisdiction over 
his appeal pursuant to subdivision (a)(2) of this 
rule. Page v. State, 2009 Ark. 112, 313 S.W.3d 7 
(2009). 

Arkansas Supreme Court assumed jurisdic- 
tion from a court of appeals over a traffic stop 
case because it involved issues of first impres- 
sion, clarification of the law, and construction of 
the acts of the Arkansas General Assembly. 
Villanueva v. State, 2013 Ark. 70, 426 S.W.3d 
399 (2013). 


Discipline of Attorneys. 

Contempt cases involving attorneys were 
matters within the jurisdiction of the Arkansas 
Supreme Court under subdivision (1)(h) of the 
former rule. McCullough v. Lessenberry, 27 
Ark. App. 127, 769 S.W.2d 420 (1989) (decision 
under prior rule). 


Discipline of Judges. 

After the Arkansas Judicial Discipline and 
Disability Commission held a hearing and is- 
sued a Letter of Admonishment, the judge was 
required to appeal the matter to the Arkansas 
Supreme Court, as provided for by subdivision 
(a)(6) of this rule, and the judge’s action filed in 
the federal district court could not be heard 
because the federal district court did not have 
jurisdiction when the matter was one of state 
concern and the Arkansas Supreme Court 
should have been able to address the constitu- 
tional issues raised by the judge. Griffen v. Ark. 
Judicial Discipline & Disability Comm’n, 266 F. 
Supp. 2d 898 (E.D. Ark. 2003). 


Divorce. 

When the words “Supreme Court” appear in 
the Rules of Appellate Procedure, one must 
substitute the words “Court of Appeals” in 
cases where the appellate jurisdiction is in that 
court. Morgan v. National Pizza Co., 285 Ark. 
61, 684 S.W.2d 812 (1985) (decision under prior 
rule). 

Court of appeals has jurisdiction and author- 
ity to award attorneys’ fees in divorce actions. 
Elkins v. Coulson, 293 Ark. 539, 739 S.W.2d 675 
(1987) (decision under prior rule). 


Election Contests. 

Arkansas Supreme Court had jurisdiction 
under subdivision (a)(4) of this rule, because 
the appeal pertained to elections and election 
procedures. Oliver v. Phillips, 375 Ark. 287, 290 
S.W.3d 11 (2008). 
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Expunged Records. 

In a case where an issue of first impression 
was raised relating to expunged records, the 
Arkansas Supreme Court had jurisdiction. 
Jones v. Huckabee, 369 Ark. 42, 250 S.W.3d 241 
(2007). 


Federal Habeas Petitions. 

One year limitations period set out in 28 
U.S.C.S. § 2244(d)(1)(A) began to run when an 
Arkansas appeals court issued its mandate 
denying petitioner inmate’s direct criminal ap- 
peal. The limitations period’s start date was not 
extended by 90 days, to allow for the filing a 
writ of certiorari to the U.S. Supreme Court 
because the appeals court’s decision was not a 
decision rendered by the highest state court, as 
pursuant to this rule, the Arkansas Supreme 
Court retained discretion to review state ap- 
peals court decision, and therefore the appeals 
court’s decision was not subject to U.S. Su- 
preme Court review under 28 U.S.C.S. 
§ 1257(a) and Sup. Ct. R. 138.1. Ben-Yah v. 
Norris, 570 F. Supp. 2d 1086 (E.D. Ark. 2008). 

Because the grounds for review listed in 
subsection (b) of this rule and Ark. Sup. Ct. & 
Ct. App. R. 2-4(c) were not exhaustive, and Ark. 
Sup. Ct. & Ct. App. R. 2-4 did not impose an 
“affirmative duty” on prisoners to appeal to the 
Arkansas Supreme Court in any situation, the 
Arkansas Court of Appeals was not the “state 
court of last resort” in petitioner’s case, and the 
U.S. Supreme Court could not have reviewed 
either the Arkansas Court of Appeals’ affir- 
mance of petitioner’s conviction or denial of his 
motion for rehearing; accordingly, the expira- 
tion of time for seeking direct review did not 
include the time period that petitioner could 
have filed a petition for certiorari, and his 28 
U.S.C.S. § 2254 petition for habeas corpus re- 
lief was correctly dismissed as untimely. Parm- 
ley v. Norris, 586 F.3d 1066 (8th Cir. 2009), cert. 
denied, 561 U.S. 1033, 130 S. Ct. 3522, 177 L. 
Ed. 2d 1104 (2010). 


Filing. 

Where defendant handed his handwritten 
motion to the judge in open court and the judge 
accepted the motion, reviewed it, and ruled on 
its merits, under Arkansas practice, that 
should constitute “filing.” Forgy v. Norris, 64 
F.3d 399 (8th Cir. 1995). 


Interlocutory Appeal. 

A certification pursuant to Ark. R. Civ. P. 
54(b) does not fall within any of the interlocu- 
tory appeal categories in former subdivision 
(a)(12) of this rule; hence, an independent basis 
for jurisdiction in the supreme court under the 
supreme court rule is lacking. Davis v. Wausau 
Ins. Cos., 315 Ark. 330, 867 S.W.2d 444 (1993). 

Where an interlocutory appeal is permitted 
by § 9-27-318(h), jurisdiction is properly in the 
Supreme Court under former subdivision 
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(a)(12) of this rule. Sebastian v. State, 318 Ark. 
494, 885 S.W.2d 882 (1994). j 

Arkansas Supreme Court’s jurisdiction was 
proper pursuant to subdivision (a)(8) of this 
rule, because the appeal for the order certifying 
the class was an interlocutory appeal pursuant 
to Ark. R. App. P. Civ. 2(a)(9). FirstPlus Home 
Loan Owner 1997-1 v. Bryant, 372 Ark. 466, 
277 S.W.3d 576 (2008). 


Interpretation of Acts, Ordinances, Rules 
or Regulations. 

An order setting aside the judgment against 
a garnishee was appealable to the Supreme 
Court only because the appeal involved the 
interpretation or construction of § 16-58-125 
which establishes the requirements for services 
of process upon a corporate agent at a branch 
office. Morgan v. National Pizza Co., 285 Ark. 
61, 684 S.W.2d 812 (1985) (decision under prior 
rule). 

Where a defendant convicted of per se violat- 
ing the statute proscribing driving while intoxi- 
cated claimed on appeal that there was no 
evidence presented to support a conviction un- 
der the clear standard of criminal conduct set 
forth in the statute and that the trial court 
failed to interpret the statute in a manner so as 
to avoid grave and doubtful constitutional 
questions, the appeal was an issue of first 
impression and involved a substantial question 
of law concerning the construction and inter- 
pretation of an act of the General Assembly; 
hence, the court on appeal had jurisdiction 
pursuant to subdivisions (b)(1) and (6) of this 
rule. Bramlett v. State, 356 Ark. 200, 148 
S.W.3d 278 (2004). 

Supreme Court of Arkansas assumed juris- 
diction of the appeal of a suit involving the 
interpretation of a trust agreement because the 
suit also required the court to consider the 
proper manner for determining the amount of a 
supersedeas bond pursuant to Ark. R. Civ. P. 62. 
Bailey v. Delta Trust & Bank, 359 Ark. 424, 198 
S.W.3d 506 (2004). 

State inmate could have petitioned the 
United States Supreme Court for writ of certio- 
rari without first petitioning the Arkansas Su- 
preme Court where he raised only one issue, 
i.e., whether the circuit court erred by refusing 
to exclude certain evidence, and, as a result, the 
inmate raised no issue that invoked the juris- 
diction of the Supreme Court of Arkansas un- 
der this rule. Collier v. Norris, 402 F. Supp. 2d 
1026 (E.D. Ark. 2005), overruled as stated in, 
King v. Norris, No. 5:09CV00357 JLH, 2010 
U.S. Dist. LEXIS 118725 (E.D. Ark. Nov. 5, 
2010). 

Where parties to the divorce disputed 
whether the child’s middle name was properly 
changed by the trial court, the case was certi- 
fied to the Supreme Court of Arkansas as an 
issue requiring clarification or development of 
the law; hence, the Court’s jurisdiction was 
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pursuant to subdivision (b)(5) of this rule. Poin- 
dexter v. Poindexter, 360 Ark. 538, 203 S.W.3d 
84 (2005). 

Where police chief sued mayor alleging a 
violation of the Arkansas Civil Rights Act of 
1993, § 16-123-101 et seq., for retaliatory dis- 
charge in violation of the right to freedom of 
speech under Ark. Const., Art. 2, § 6, the Su- 
preme Court of Arkansas had jurisdiction to 
hear the case, pursuant to subdivision (a)(1) of 
this rule, as it involved the interpretation of the 
Arkansas Constitution. Smith v. Brt, 363 Ark. 
126, 211 S.W.3d 485 (2005). 

Where an employee challenged a plan admin- 
istrator’s decision to terminate disability ben- 
efits, the supreme court assumed the case from 
the court of appeals under subdivision (b)(5) of 
this rule because Arkansas state courts rarely 
heard cases involving the Employee Retire- 
ment Income Security Act, 29 U.S.CS. 
§§ 1001-1461, and the case involved an area of 
the law in need of clarification. Selmon v. 
Metro. Life Ins. Co., 372 Ark. 420, 277 S.W.3d 
196 (2008). 


Issue of First Impression. 

Arkansas Supreme Court’s jurisdiction was 
pursuant to subdivision (b)(1) of this rule, in 
the appeal filed by the company challenging the 
circuit court’s denial of its motion to set aside a 
decree of foreclosure and to dismiss the foreclo- 
sure action, because the case presented an 
issue of first impression. Mortgage Elec. Regis- 
tration Sys. v. Southwest Homes of Ark., 2009 
Ark. 152, 301 S.W.3d 1 (2009). 

Private employer’s appeal of a decision of the 
Arkansas Board of Review, which found that an 
employee was eligible for unemployment com- 
pensation benefits under § 11-10-509, pre- 
sented a question of first impression with re- 
gard to the Arkansas unemployment statutes; 
therefore, jurisdiction was properly in the su- 
preme court pursuant to subdivisions (b)(1) and 
(e)Gii) of this rule. SubTeach USA v. Williams, 
2010 Ark. 400, 373 S.W.3d 884 (2010). 


Issue of Significant Public Interest. 

The question of the application of the statute 
of limitations provided by § 11-9-702 when 
compensation for disability on account of an 
injury has been paid to the claimant under the 
laws of a sister state involves an issue of 
significant public interest on a legal principle of 
major importance and was, excepted from ju- 
risdiction of the Court of Appeals under subdi- 
vision (1)(c) of the former rule. Houston Con- 
tracting Co. v. Young, 267 Ark. 44, 589 S.W.2d 9 
(1979) (decision under prior rule). 

Where the appellant’s jurisdictional state- 
ment in a notice of appeal from a chancery 
court final decree did not invoke Supreme 
Court jurisdiction under any part of subdivi- 
sion (1) the former rule, but instead petitions 
the Supreme Court to accept the case under 
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subdivisions (3) and (4) of the former rule as 
presenting an issue of significant public inter- 
est or a legal principle of major importance, the 
case had to be transferred to the Court of 
Appeals for further proceedings since the juris- 
dictional question must be decided in the first 
instance by the Court of Appeals, not by counsel 
nor by the clerk of the court, and since all cases 
shall be appealed to the Court of Appeals except 
those falling within the jurisdiction of the Su- 
preme Court, as defined in the various parts of 
subdivision (1) of the former rule. White v. 
White, Inc., 273 Ark. 476, 621 S.W.2d 215 
(1981) (decision under prior rule). 

Case involving what constitutes an accep- 
tance of a renewal notice for an insurance 
contract was certified from the court of appeals 
pursuant to subdivision (d)(2) of this rule as a 
case of significant public interest involving a 
legal issue of major importance. Equity Fire & 
Cas. Co. v. Traver, 330 Ark. 102, 953 S.W.2d 565 
(1997). 

Supreme Court of Arkansas’s jurisdiction 
over an appeal was pursuant to subdivision 
(b)(5) of this rule as the appeal presented sig- 
nificant issues needing clarification or develop- 
ment of the law. City of Fort Smith v. Didicom 
Towers, Inc., 362 Ark. 469, 209 S.W.3d 344 
(2005). 

Appellate court had jurisdiction to hear indi- 
vidual’s appeal from the circuit court’s order 
denying his motion to vacate his conviction 
because the case involved an issue of substan- 
tial public interest. Barnett v. State, 366 Ark. 
427, 236 S.W.3d 491 (2006). 

Because a case involving the revocation of a 
physician’s license to practice medicine con- 
cerned an issue of first impression and substan- 
tial public interest, the Supreme Court of Ar- 
kansas assumed jurisdiction pursuant to 
subdivisions (b)(1) and (4) of this rule. Collie v. 
Ark. State Med. Bd., 370 Ark. 180, 258 S.W.3d 
367 (2007). 

Where a boy was shot in the eye by a paint 
ball fired from a vehicle, the circuit court found 
that his injuries were excluded from coverage 
under a homeowner’s insurance policy and an 
automobile insurance policy. The guardian’s 
appeal of the circuit court’s order granting 
summary judgment was certified to the Su- 
preme Court of Arkansas from the Arkansas 
Court of Appeals, because the case involved an 
issue of substantial public interest and a sig- 
nificant issue needing clarification or develop- 
ment of the law pursuant to subdivisions (b)(4) 
and (5) of this rule. Deschner v. State Farm 
Mut. Auto. Ins. Co., 375 Ark. 281, 290 S.W.3d 6 
(2008). 


Jurisdiction Proper. 

Arkansas Supreme Court’s jurisdiction was 
pursuant to subdivision (b)(5) of this rule, be- 
cause the case involved a significant issue need- 
ing clarification and development of the law 
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regarding judicial review of an agency’s deci- 
sion. Fatpipe, Inc. v. State, 2012 Ark. 248, 410 
S.W.3d 574 (2012). 

In this case wherein appellant challenged the 
denial of his petition for postconviction relief 
under Ark. R. Crim. P. 37.1, the court had 
jurisdiction under subdivision (a)(8) of this 
rule. Taylor v. State, 2013 Ark. 146, 427 S.W.3d 
29 (2013). 

Court had jurisdiction of the case because of 
being required by law to hear postconviction 
appeals. Camp v. State, 2015 Ark. 90, 457 
S.W.3d 276 (2015). 

Pursuant to subdivision (b)(6) of this rule, the 
Supreme Court had jurisdiction over the appeal 
filed by the Director of the Department of 
Finance and Administration because the ap- 
peal involved a substantial question of law 
concerning the construction and interpretation 
of statutes and the rules of an administrative 
agency. Walther v. FLIS Enters., 2018 Ark. 64, 
540 S.W.3d 264 (2018). 


Jurisdictional Statement. 

In a case involving first-degree murder and 
first-degree battery, rebriefing was warranted 
due to deficiencies in the abstract, addendum, 
and brief; defendant’s jurisdictional statement 
was incomplete and did not contain all of the 
required portions, the abstract was too long and 
contained pages that were not material, an 
improper question-and-answer format was 
used for the abstract, transcript pages were 
inserted in the abstract, improper page num- 
bers were referenced, and recordings were left 
out of the addendum. Liggins v. State, 2014 
Ark. App. 181 (2014). 

Appellate court was unable to consider an 
appeal and ordered modification of the record 
and rebriefing due to numerous violations of 
the court rules; for example, the appellate re- 
cord differed dramatically in size from the 
record certified by the circuit court clerk, the 
complaint and answers lacked certification, the 
pro se appellant’s jurisdictional statement was 
deficient, duplicate documents were present, 
and exhibits were missing. Craigmyle v. Mar- 
golis, 2017 Ark. App. 704 (2017). 


Legal Principle of Major Importance. 
Where Court of Appeals in deciding Employ- 
ment Security Act cases found only that the 
employment security board’s findings were not 
supported by substantial evidence, but did not 
either abolish or alter the substantial evidence 
rule, there was no “legal principle of major 
importance” which entitled petitioners to re- 
view in the Supreme Court under this rule 
since petitioners were simply seeking a second 
appellate review, contrary to the Supreme 
Court’s position that the Court of Appeals is not 
a purely intermediate court, but has a separate 
area of jurisdiction from the Supreme Court. 


170 


Rule 1-2 


Daniels v. Bennett, 272 Ark. 275, 613 S.W.2d 
591 (1981) (decision under prior rule). - 

The fact that a significant issue may be 
involved is not sufficient, in itself, for the ap- 
pellate court to accept jurisdiction of an inter- 
locutory appeal. Scheland v. Chilldres, 313 Ark. 
165, 852 S.W.2d 791 (1993) (decision under 
prior rule). 


Length of Sentence. 

The Supreme Court of Arkansas has jurisdic- 
tion over appeals in cases in which defendant 
was sentenced to 60 years in prison. Smith v. 
State, 313 Ark. 93, 852 S.W.2d 109 (1993). 

Where defendant had been sentenced to life 
for the rape of his daughter, the appellate court 
had jurisidiction to hear his appeal. Terry v. 
State, 366 Ark. 441, 236 S.W.3d 495 (2006). 

Where defendant was sentenced to a term of 
life imprisonment following his conviction for 
aggravated robbery, the appellate court had 
jurisdiction to hear his appeal pursuant to this 
rule. McEwing v. State, 366 Ark. 456, 237 
S.W.3d 43 (2006). 

Jurisdiction was in the state supreme court 
because a life sentence was imposed. Gordon v. 
State, 2012 Ark. 398 (2012). 


Merits of Appeal. 

Court first considered this case to decide a 
jurisdictional issue, and pursuant to subdivi- 
sion (a)(7) of this rule, the case was back before 
the court for a consideration of the merits on 
appeal. Myers v. Yingling, 372 Ark. 523, 279 
S.W.3d 83 (2008). 


Paternity. 

This rule permits interlocutory appeals, and 
ARAP 2(a) specifies those orders that are ap- 
pealable; none of the categories for interlocu- 
tory orders from which appeals may be taken 
under ARAP 2(a) embrace an order for pater- 
nity blood tests and therefore an appeal from 
such an order is premature. Scheland v. Chill- 
dres, 313 Ark. 165, 852 S.W.2d 791 (1993) 
(decision under prior rule). 


Practice of Law. 

The edequacy of an attorney’s fee falls well 
within the ambit of the practice of law over 
which the Supreme Court has general supervi- 
sory authority. Price v. State, 313 Ark. 96, 852 
S.W.2d 107 (1998). 


Privilege and Work Product. 

Appellate jurisdiction was pursuant to sub- 
section (d) of this rule where a plant owner’s 
Ark. R. App. P. Civ. 2(f) petition was granted 
and transferred to the appellate court. Gerber 
Prods. Co. v. CECO Concrete Constr., LLC, 
2017 Ark. App. 568, 533 S.W.3d 139 (2017). 


Purpose. 
This rule, with such modifications as experi- 
ence may suggest, is designed to carry U.S. 
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Const., Amend. 58 into effect, ideally, the Su- 
preme Court and the Court of Appeals will each 
have its own field of primary jurisdiction, ide- 
ally, each court will in effect be a court of last 
resort, with its decisions having a desirable 
finality, and ideally, it will be immaterial to the 
litigant whether his particular case goes to one 
court or to the other, for in either event both 
parties will have the benefit of an appellate 
review by a multi-judge court composed of 
judges having exactly the same qualifications. 
Moose v. Gregory, 267 Ark. 86, 590 S.W.2d 662 
(1979) (decision under prior rule). 

Under U.S. Const., Amend. 58, which created 
the court of appeals, and this rule, the Supreme 
Court of Arkansas decides the appellate juris- 
diction of the court of appeals, not the legisla- 
ture. Arkansas Elec. Coop. Corp. v. Arkansas 
Pub. Serv. Comm’n, 307 Ark. 171, 818 S.W.2d 
935 (1991) (decision under prior rule). 


Second or Subsequent Appeal. 

Where appellant was convicted of the first 
degree murder of his wife and sentenced to life 
imprisonment, on appeal the conviction was 
reversed and remanded, and upon retrial, he 
was again convicted of first degree murder, but 
this time was sentenced to 25 years in prison, 
even though the sentence was less than that 
required for appellate jurisdiction in the Su- 
preme Court, the court exercised jurisdiction 
pursuant to former subdivision (a)(11) of this 
rule, because this was a subsequent appeal of a 
case initially decided by the Supreme Court. 
Larimore v. State, 317 Ark. 111, 877 S.W.2d 570 
(1994). 

Supreme Court of Arkansas court had juris- 
diction over class certification pursuant to sub- 
division (a)(7) of this rule because this was a 
subsequent appeal following an appeal previ- 
ously decided by this court. Baptist Health v. 
Hutson, 2011 Ark. 210, 382 S.W.3d 662 (2011). 

Arkansas Supreme Court’s jurisdiction was 
pursuant to subdivision (a)(7) of this rule, be- 
cause the appeal was a second or subsequent 
appeal following an appeal that had been de- 
cided by the Court. Jewell v. Moser, 2012 Ark. 
267 (2012). 


Standard of Review. 

When the Supreme Court reviews a decision 
of the Court of Appeals under subsection (f) of 
this rule, the case is reviewed as though it had 
been originally filed in the Supreme Court. 
Maloy v. Stuttgart Mem. Hosp., 316 Ark. 447, 
872 S.W.2d 401 (1994); Johnson v. State, 319 
Ark. 78, 889 S.W.2d 764 (1994). 

Denial of appellant’s, an inmate’s, petition for 
postconviction relief filed under Ark. R. Crim. P. 
37 and subdivision (a)(8) of this rule was appro- 
priate because, given the jury’s apparent disre- 
gard of the testimony from the two witnesses 
from the plaza who corroborated the inmate’s 
alibi for the robbery, the supreme court could 
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simply not say that there was a reasonable 
probability that the jury would have acquitted 
the inmate if they had heard the independently 
corroborating testimony as to another alibi con- 
cerning a restaurant robbery. Accordingly, the 
circuit court’s finding of a failure to demon- 
strate Strickland prejudice was not clearly er- 
roneous. Golden v. State, 2013 Ark. 144, 427 
S.W.3d 11 (2018). 


Workers’ Compensation. 

The Court of Appeals could, and should, upon 
its own motion, certify to the Supreme Court 
any appeal it finds to be excepted from its 
jurisdiction by former Rule 29 of the Rules of 
the Supreme Court and Court of Appeals or to 
involve an issue of significant public interest or 
a legal principle of major importance, but if the 
case had been appealed to the Court of Appeals 
from the Workers’ Compensation Commission 
under § 11-9-704(b), the case could not have 
been certified or transferred to this court prior 
to a decision having been made by the Court of 
Appeals. Houston Contracting Co. v. Young, 267 
Ark. 44, 589 S.W.2d 9 (1979); Houston Con- 
tracting Co. v. Young, 271 Ark. 455, 609 S.W.2d 
895 (1980) (decision under prior rule). 

Subdivision 1.j. of the former rule cannot 
possibly deprive the Court of Appeals of juris- 
diction of an appeal from the Worker’s Compen- 
sation Commission, as the jurisdiction of the 
Court of Appeals from the Worker’s Compensa- 
tion Commission is not a part of the appellate 
jurisdiction of that court assigned to it by the 
Supreme Court pursuant to U.S. Const., 
Amend. 58, but original jurisdiction conferred 
upon that court by Acts 252 and 253 of the 
General Assembly of 1979. Houston Contract- 
ing Co. v. Young, 271 Ark. 455, 609 S.W.2d 895 
(1980) (decision under prior rule). 

Supreme Court granted certiorari to consider 
whether the Court of Appeals had correctly 
interpreted § 11-9-801 et seq. Buckeye Cotton 
Oil v. McCoy, 272 Ark. 272, 613 S.W.2d 590 
(1981) (decision under prior rule). 

Cases involving the interpretation and con- 
stitutionality of workers’ compensation stat- 
utes are appealable to the Court of Appeals. 
Hamilton v. Jeffrey Stone Co., 293 Ark. 499, 739 
S.W.2d 161 (1987) (decision under prior rule). 

Court of appeals was obliged to decide consti- 
tutional questions raised in workers’ compen- 
sation case and had no authority to make 
improper factual determination in order to 
avoid the constitutional issues. Hamilton v. 
Jeffrey Stone Co., 293 Ark. 499, 739 S.W.2d 161 
(1987) (decision under prior rule). 

Normally, after an appeal has been decided in 
the Supreme Court, subsequent appeals are to 
be filed in the Supreme Court pursuant to 
former subdivision (a)(11) of this rule, however, 
because of constitutional limitations upon the 
appellate jurisdiction of the Arkansas Supreme 
Court, that rule cannot possibly deprive the 
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court of appeals of jurisdiction of an appeal 
from the Workers’ Compensation Commission. 
Cagle Fabricating & Steel, Inc. v. Patterson, 42 
Ark. App. 168, 856 S.W.2d 30 (1993). 

Supreme Court reviews a decision of the 
Arkansas Court of Appeals under subsection (f) 
of this rule as though the case had been origi- 
nally filed in this court; thus for an appeal of a 
workers’ compensation case from the Court of 
Appeals to the Supreme Court, the Supreme 
Court view the evidence in the light most 
favorable to the Commission’s decision and 
affirm that decision if it is supported by sub- 
stantial evidence and will reverse the Commis- 
sion’s decision only if convinced that fair- 
minded persons considering the same facts 
could not have reached the conclusion made by 
the Commission. Kuhn v. Majestic Hotel, 324 
Ark. 21, 918 S.W.2d 158 (1996). 


Writ of Prohibition. 

Natural-gas compressor station operator was 
not entitled to a writ of prohibition barring 
property owners’ suit from proceeding in the 
Faulkner County Circuit Court after that court 
denied the operator’s motion to dismiss or 
transfer due to improper venue because the 
operator failed to demonstrate that Faulkner 
County was wholly without jurisdiction on the 
issue of venue. The operator, whose principal 
place of business was located in Faulkner 
County, contended that venue was proper in the 
county where the real property was located or 
where the injury occurred. DeSoto Gathering 
Co., LLC v. Ramsey, 2016 Ark. 22, 480 S.W.3d 
144 (2016). 

Circuit court had jurisdiction over the subject 
matter and personal jurisdiction was not in 
dispute. In their complaint, the property own- 
ers stated sufficient facts to support venue in 
the county by asserting that the natural-gas 
compressor station operator’s principal place of 
business rested in the county. Thus, the opera- 
tor failed to demonstrate that the county was 
wholly without jurisdiction on the issue of 
venue and therefore the operator was not en- 
titled to a writ of prohibition. DeSoto Gathering 
Co., LLC v. Ramsey, 2016 Ark. 22, 480 S.W.3d 
144 (2016). 


Cited: 

Williams v. State, 2010 Ark. 89, 377 S.W.3d 
168 (2010); Hickey v. State, 2010 Ark. 109 
(2010); Fernandez v. State, 2010 Ark. 148, 362 
S.W.3d 905 (2010); Lafont v. Mixon, 2010 Ark. 
450, 374 S.W.3d 668 (2010); Neely v. State, 2010 
Ark. 452, 370 S.W.3d 820 (2010); Hudak-Lee v. 
Baxter County Reg’l Hosp. & Risk Mgmt. Res., 
2011 Ark. 31, 378 S.W.3d 77 (2011); Ligon v. 
Clouette, 2011 Ark. 68, 378 S.W.3d 708 (2011); 
Green v. State, 2011 Ark. 92, 380°S.W.3d 368 
(2011); Curry v. Pope County Equalization Bd., 
2011 Ark. 408, 385 S.W.3d 130 (2011); Ritter v. 
State, 2011 Ark. 427, 385 S.W.3d 740 (2011); 
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Vankirk v. State, 2011 Ark. 428, 385 S.W.3d 144 
(2011); Searcy County Counsel for Ethical Gov’t 
v. Hinchey, 2011 Ark. 533 (2011); Webb v. State, 
2012 Ark. 64 (2012); White v. State, 2012 Ark. 
221, 408 S.W.3d 720 (2012); Charland v. State, 
2012 Ark. 246 (2012); Jordan v. State, 2012 Ark. 
277, 412 S.W.3d 150 (2012); Pickering v. State, 
2012 Ark. 280, 412 S.W.3d 143 (2012); Birts v. 
State, 2012 Ark. 348 (2012); Guevara v. State, 
2012 Ark. 351 (2012); Fields v. State, 2012 Ark. 
353 (2012); Brown v. Lee, 2012 Ark. 417, 424 
S.W.3d 817 (2012); Ligon v. Davis, 2012 Ark. 
440, 424 S.W.3d 863 (2012); Stewart v. State, 
2012 Ark. 444 (2012); Banks v. State, 2013 Ark. 
147 (2018); Breeden v. State, 2013 Ark. 145, 427 
S.W.3d 5 (2013); First Ark. Bank & Trust v. Gill 
Elrod Ragon Owen & Sherman, P.A., 2013 Ark. 
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159, 427 S.W.3d 47 (2013); State v. Williams, 
2013 Ark. 164 (2013); Plymate v. Martinelli, 
2013 Ark. 194 (2013); Christian v. State, 2013 
Ark. 86 (20138); Parker v. Parker, 2013 Ark. 236 
(2013); Courtyard Gardens Health & Rehab., 
LLC v. Quarles, 2013 Ark. 228, 428 S.W.3d 437 
(2013); Roller v. TV Guide Online Holdings, 
LLC, 2013 Ark. 285 (2013); Russell v. State, 
2013 Ark. 369 (2013); Nationwide Mut. Fire 
Ins. Co. v. Citizens Bank & Trust Co., 2014 Ark. 
20, 431 S.W.3d 292 (2014); McDaniel v. Sealy, 
2014 Ark. LEXIS 674; Gray v. Thomas-Barnes, 
2015 Ark. 426, 474 S.W.3d 876 (2015); Starling 
v. State, 2016 Ark. 20, 480 S.W.3d 158 (2016); 
Lagios v. Goldman, 2016 Ark. 59, 483 S.W.3d 
810 (2016); Mason v. Mason, 2017 Ark. 225, 522 
S.W.3d 123 (2017). 


All briefs, motions, pleadings, records, transcripts, and other papers re- 
quired or authorized by these Rules shall be on 8'/,” x 11” paper. 


Publisher’s Notes. 

The June 25, 1990 Per Curiam read: “By per 
curiam, dated February 5, 1990, this court 
issued its order concerning guidelines for child 
support enforcement. 

“In publishing our per curiam, we noted that 
this was a provisional order of the court, and 
doing so, directed the chief justice and the 
committee on child support to continue its 
charge to study, and revise when necessary, the 
guidelines for child support to insure the proper 
enforcement of child support awards in the 
state. 

“Inasmuch as this court, on May 15, 1989, 
adopted Supreme Court Rule 30, which man- 


dated a uniform paper size of 8'/, x 11, the chief 
justice and the committee have caused the 
forms which are in present use, to be revised 
accordingly. 

“We now approve the revised forms entitled 
Income Withholding Hearing Notice, Claim 
Form, and Notice of Income Withholding for 
Support as reduced from legal size to our man- 
dated size of 8'/, x 11.” 


RESEARCH REFERENCES 
Ark. L. Notes 


Watkins, Procedural Notes from All Over, 
1989 Ark. L. Notes 65. 


Rule 1-4. Clerk’s office business hours. 


The Clerk will record the exact time and date of filing or tender upon any 
document filed or tendered for filing in the Clerk’s Office. Filings shall occur 
only between business hours of 8:00 a.m. and 5:00 p.m. on business days; 
however, Administrative Order 21 controls electronic filing. 

If the Clerk discovers documents left in or about the Clerk’s Office after 
business hours with a written request for filing or tender, and the documents 
are in order for filing or tender, they may be marked as filed or tendered as of 
the beginning of the following business day. Neither the Clerk nor any member 
of the Clerk’s Office staff shall be responsible to see to it that documents are 
filed or tendered unless they are presented during business hours by a person 


delivering them to the Clerk’s Office. 


HISTORY: Amended December 17, 2020. 


Publisher’s Notes. 

The December 17, 2020 amendments con- 
cerning electronic filing of appeal records are 
mandatory for cases in which the notice of 
appeal was filed on or after June 1, 2021. In its 


December 17, 2020, order, the Supreme Court 
of Arkansas stated: “[Wle authorize the clerk of 
this court to accept for filing conventional paper 
appeal records when the notice of appeal is filed 
prior to June 1, 2021, but the briefs in those 
cases must include an abstract and an adden- 
dum. For all cases in which the notice of appeal 
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is filed on or after June 1, 2021 (except for cases 
in which the appellant is proceeding pro se), the 
record shall be filed in electronic format. 

“At this time, we also take the opportunity to 
highlight the importance of the new ‘jurisdic- 
tional statement’ and ‘statement of the case and 
the facts’ sections that were included in the 
proposed amendments and are adopted as final 
today. These new sections replace the abstract 
and addendum requirements and are therefore 
crucial to appellate briefing under the rules as 
amended. Id. at 3—4. The addendum provided 
the court with information about all of the 
claims raised below, the disposition of those 
claims, and the timeliness of the appeal so that 
we could confirm our appellate jurisdiction. 
This jurisdictional information must now be 
contained in the new jurisdictional statement. 
Ark. Sup. Ct. R. 4-2(a)(5) (as amended by this 
order). And the statement of the case and the 
facts section, like the abstract before it, must 
contain all ‘material’ information that ‘is essen- 
tial to understand the case and to decide the 
issues on appeal.’ Compare Ark. Sup. Ct. R. 
4-2(a)(5) (the former abstract rule) with Ark. 
Sup. Ct. R. 4-2(a)(6) (the new statement of the 
case and the facts rule as amended by this 
order). Thus, appellate practitioners must be 
careful to discuss important factual and proce- 
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dural information in the new statement of the 
case and the facts section so that the appellate 
courts can understand the evidence presented 
below to decide the issues on appeal. The juris- 
dictional statement and the statement of the 
case -and the facts must also be supported by 
pinpoint citations to the electronic record in the 
format required by Supreme Court Rule 4-2(f) 
as amended by this order. 

“These new rules still require the appellant 
to transmit the record on appeal from the 
circuit court to the appellate courts. As noted in 
In re Acceptance of Records on Appeal in Elec- 
tronic Format and Elimination of the Abstract- 
ing and Addendum Requirements, 2019 Ark. 
213, we are exploring the possibility of an 
automated process that would allow the circuit 
clerks to submit trial court records directly to 
the appellate clerk. We continue to explore that 
possibility. As technology improves, it is essen- 
tial that we keep pace to ensure maximum 
access to justice. 

“Lastly, we authorize the clerk of this court to 
promulgate and update policies and procedures 
for the implementation of this order and for the 
use and operation of the electronic-filing and 
document-management systems. See In re Ac- 
ceptance of Records on Appeal in Electronic 
Format, 2019 Ark. 2138, at 6-7.” 


No argument, brief, or motion filed or made in the Court shall contain 
language showing disrespect for the circuit court. 


HISTORY: Amended June 7, 2001, effective 
July 1, 2001. 


CASE NOTES 


Scope of Rule. 

The appellant court may not impose any 
sanctions for alleged libelous statements in 
brief regarding “fruits of the crime,” as the only 
authority for sanctioning comments in a brief is 
when the comments are disrespectful to the 
trial court. Perryman v. Hackler, 323 Ark. 500, 
916 S.W.2d 105 (1996). 


Showing of Disrespect. 

Where appellant’s brief attributed seriously 
wrongful conduct to appellee’s counsel and bias 
to the trial judge, in accusations which ap- 
peared as assertions of fact, but which were 
wholly unsupported by the proof in the record 
and which were made in intemperate and dis- 
respectful language so as to violate this rule, 
the entire brief was struck from the files of the 
Supreme Court and the judgment affirmed. 
McLemore v. Elliot, 272 Ark. 306, 614 S.W.2d 
226 (1981) (decision under prior rule). 

The appellants did not violate this rule by 
showing disrespect to the trial court in their 


brief, where they stated that they observed no 
pain or agony in the trial court with respect to 
the fees being charged to the estate and that 
the trial court erroneously computed the suc- 
cessor administrator’s fee at $121 per hour. 
Sloss v. Farmers Bank & Trust Co., 290 Ark. 
304, 719 S.W.2d 273 (1986) (decision under 
prior rule). 

Where language in appellant’s brief was of- 
fensive and disrespectful to the trial court, the 
pages in the brief containing that language 
were stricken from the appellate court’s re- 
cords, as a sanction for violating the rule. 
Henry v. Eberhard, 309 Ark. 336, 832 S.W.2d 
467 (1992) (decision under prior rule). 

Where defendant stated in his appellate brief 
that he was not protected from “the capricious 
whims of a judge who did not understand the 
law under which he was sentencing him,” the 
appellate court found the sentence: disrespect- 
ful and distasteful and struck it from the brief. 
Cox v. State, 365 Ark. 358, 229 S.W.3d 883 
(2006). 
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Arkansas Supreme Court had the power to 
recommend the attorney to the Arkansas Su- 
preme Court Committee (Committee) on Pro- 
fessional Conduct based upon his disrespectful 
language toward the supreme court, and it was 
within the Committee’s power to determine 
whether or not the attorney’s conduct violated 
any of the Model Rules of Professional Conduct; 
this rule gave the attorney more than enough 
notice that his conduct was not allowed, and 
the Committee did not err in its decision to 
punish the attorney. Stilley v. Supreme Court 
Comm. on Prof] Conduct, 370 Ark. 294, 259 
S.W.3d 395 (2007), cert. denied, 552 U.S. 1184, 
128 S. Ct. 1248, 170 L. Ed. 2d 67 (2008). 

Considering the father’s disregard of the 
warning to avoid statements bordering on con- 
tempt, as well as the circuit court’s patience in 
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light of the father’s continued disregard, his 
point on appeal regarding recusal was not en- 
tertained and the entirety of his point was 
stricken. Hayes v. Otto, 2015 Ark. App. 228 
(2015). 

Significant portion of the pro se landowners’ 
appellate brief and two points on appeal were 
struck pursuant to this rule to the extent they 
accused the circuit court judges of fraud, deceit, 
conspiracy, and deliberate commission of er- 
rors. Watkins v. Paragould Light & Water 
Comm’n, 2016 Ark. App. 432, 504 S.W.3d 606 
(2016). 


Cited: 
Hannah v. Ark. Dep’t of Human Servs., 2013 
Ark. App. 502 (2018). 


No employee of either Court shall engage in the practice of law or have a 
pecuniary interest in any concern that does business with either Court. 


Rule 1-7. Practice absent specific rule. 


In cases where no provision is made by statute or other rule, proceedings in 
the Court shall be in accordance with existing practice. 


CASE NOTES 


Cited: 
Smith v. Wright, 2015 Ark. 189, 461 S.W.3d 
687 (2015). 


Rule 1-8. Courtesy electronic copies. 


Repealed effective June 21, 2018. 


ARTICLE II. 
PETITIONS AND MOTIONS 


Rule 


Rule 2-1. Motions, petitions, and responses, general rules. 


Rule 2-2. Motion for rule on clerk. 
Rule 2-3. Petitions for rehearing. 
Rule 2-4. Petitions for review. 


Rule 2-1. Motions, petitions, and responses, general rules. 


(a) Writing required. All motions, petitions, and responses filed in the 
appellate courts must be in writing and comply with the requirements of Rule 
4-1(a) in regard to the style of briefs. All motions, petitions, and responses, 
except for those that are case initiating, shall be filed using the electronic filing 
system provided by the Administrative Office of the Courts. However, persons 
proceeding pro se and persons with disabilities or special needs that prevent 
electronic filing shall be entitled to submit conventional paper filings. 

(b) Number of copies. No paper copies are required for electronic filings. For 
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conventional paper filings in the Supreme Court or Court of Appeals, one 
clearly legible copy on 8'/,” by 11” paper must be provided at the time of filing. 

(c) Service. Evidence of service of a motion, petition, or response upon 
Opposing counsel must be furnished at the time of filing. 

(d) Response. Aresponse may be filed within 10 calendar days of the filing of 
a motion or petition. Evidence of service is required. 

(e) Memorandum of authorities. With any motion, petition, application for 
temporary relief, or other action of the court that is sought before the regular 
submission of the case, the moving party shall file and serve upon opposing 
counsel or an unrepresented party a short citation of statutes, rules of court, 
and other authorities upon which the movant or petitioner relies. Any party 
responding to any such motion, petition, or application shall likewise file a 
memorandum of authorities. 

(f) Compliance with Administrative Order No. 19 required. Every motion, 
petition, response, similar paper, memorandum of authorities, and any docu- 
ment attached to any of those papers, must comply with the protective 
requirements for confidential information established by Administrative Order 
No. 19. Counsel and unrepresented parties shall follow the redaction and filing 
procedure established by Rule of Civil Procedure 5(c)(2(A) & (B). That 
procedure includes (1) eliminating all unnecessary or irrelevant confidential 
information; (2) redacting all necessary and relevant confidential information; 
and (3) filing an unredacted version under seal. 

(g) Motions for reconsideration. Any motion to reconsider the appellate 
court’s order deciding any motion or petition must be filed no later than 
eighteen calendar days after the date of the order. 

(h) Page length. Except as otherwise provided in these rules, a motion, 
petition, or response, including the memorandum of authorities and support- 
ing brief, if any, but excluding any exhibits, shall not exceed ten 87/,” x 11” 
double-spaced, typewritten pages and shall comply with the provisions of Rule 
4-1(a), except that motions, petitions, or responses and supporting documents 
are not to be bound as set forth in Rule 4-1(a) but are to be stapled with a single 
staple in the top left-hand corner of the page. Motions for an expansion of the 
page limit must set forth the reason or reasons for the request and must state 
that a good faith effort to comply with this rule has been made. The motion 
must specify the number of additional pages requested. 


HISTORY: Amended December 11, 1995, ef- 
fective January 1, 1996; amended December 9, 
1996, effective January 1, 1997; amended Oc- 
tober 23, 2008, effective January 1, 2009; 
amended June 3, 2010, effective July 1, 2010; 
amended May 24, 2012, effective July 1, 2012; 
amended March 13, 2014, effective July 1, 
2014; amended September 15, 2016, effective 
September 21, 2016; amended June 21, 2018; 
amended March 14, 2019, effective for all cases 
in which a decision is issued on or after July 1, 
2019. 


Publisher’s Notes. 

The Per Curiam order of September 15, 2016, 
2016 Ark. 314, provided: “On June 18, 2015, we 
announced we would implement an electronic 
filing system in this court and the court of 
appeals, and we authorized the establishment 


of an appellate motion electronic-filing pilot 
project ‘as a first step toward mandatory elec- 
tronic filing in the appellate courts.’ See In re 
Appellate Motion Electronic-Filing Pilot Proj- 
ect, 2015 Ark. 282, at 1 (per curiam). Pursuant 
to that order, on September 21, 2015, this court 
and the court of appeals began accepting mo- 
tions, petitions, and responses to motions and 
petitions, via the eF lex electronic-filing system. 
That began a one-year period of transition to 
mandatory electronic filing, which will end on 
September 21, 2016. See Ark. Sup. Ct. Admin. 
Order No. 21 § 3(b). On that date, the appellate- 
motions pilot project will be complete, and the 
electronic filing of motions, petitions, and re- 
sponses will be mandatory for such filings that 
do not require the payment of any fee and that 
are not case initiating. We amend sections (a) 
and (b) of Rule 2-1 of the Rules of the Supreme 
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Court and Court of Appeals to include the 
mandatory electronic-filing requirement as set 
forth below at the end of this order. 

“Today, the court also authorizes the estab- 
lishment of an appellate-brief electronic-filing 
pilot project as a second step toward compre- 
hensive mandatory electronic filing in the ap- 
pellate courts. Upon the Administrative Office 
of the Courts’ completion of the technical 
changes needed to provide for electronic filing 
of briefs in the appellate courts, parties will be 
permitted to file briefs via the eFlex system. 
For now, the requirements regarding the con- 
tents of briefs will remain unchanged except 
that the table of contents for electronic briefs 
must include hyperlinks to each section of the 
brief. Also, electronic briefs must be internally 
searchable via optical character recognition 
(OCR) technology that is included in Adobe 
Acrobat. 

“Attorneys should be aware of the file size 
limitations of the eFlex system as the system 
will not accept files that exceed those limita- 
tions. The current file size limit is 10 MB per 
file uploaded with an aggregate limit of 30 MB 
per filing. In other words, an appellate brief 
that is 30 MB in size can be divided into three 
separate 10 MB files and submitted to the eF lex 
system as one filing. The Administrative Office 
of the Courts is currently working to enlarge 
the file size limits to better accommodate ap- 
pellate briefs, and we hope those changes will 
be implemented soon. 

“To reduce the file size of electronic briefs, 
briefs submitted to the eFlex system in portable 
document format (PDF) should be converted to 
that format directly from the word processing 
applications from which they were created, 
rather than creating the PDF files by scanning 
the briefs. If the addendum must be scanned to 
obtain it in electronic form, it should be 
scanned in black and white at a resolution of 
300 dots per inch (DPI) to reduce file size. Files 
may also be reduced or compressed using Adobe 
Acrobat or other applications. 

“Parties electing to file briefs electronically 
shall be required to file three paper copies of 
each brief, and the paper copies will be due five 
calendar days from the date the electronic brief 
is filed. Proof of service of a paper copy on 
opposing counsel and the trial court must be 
provided to the clerk of this court at the time 
the paper copies are filed. The paper copies 
shall be identical to the original electronic 
filing. However, the electronic filing system is 
not capable of receiving audio or video files. 
Therefore, the paper copies shall contain any 
audio or video exhibits in the record that are 
pertinent to the issues on appeal even though 
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the original electronic filing did not include the 
audio or video exhibits. Criminal appellants 
represented by a public defender or appointed 
counsel who elect to file briefs electronically 
shall only be required to file one paper copy 
with the clerk of this court and may continue to 
provide one paper copy to the Attorney Gener- 
al’s office for the production of additional copies 
as provided by Supreme Court Rule 4-3(). 

“Should there be any irreconcilable discrep- 
ancies between Administrative Order Number 
21 and the Rules of the Supreme Court, Admin- 
istrative Order Number 21 shall govern with 
respect to electronic filings until such time as 
the court amends the Rules to accommodate 
electronic filing. Additionally, the clerk of this 
court is authorized to create policies and proce- 
dures for the implementation of this order and 
for the use and operation of the electronic-filing 
and document-management systems. 

“We strongly encourage attorneys who practice 
in the appellate courts and who have not yet 
obtained an eF lex account to do so. Attorneys who 
have not yet acquired an eFlex account should 
follow the AOC’s registration requirements avail- 
able at https://courts.arkansas.gov/administra- 
tion/acap/efile to obtain an account.” 


Addition to Reporter’s Notes, 2012 Amend- 
ment: 

Prior to the 2012 amendment, this rule ap- 
plied only to “motions.” Because filings in the 
appellate court may also take the form of “pe- 
titions” and “responses,” the amendment ex- 
pands the rule to cover petitions and responses. 

The 2012 amendments also add subsection 
(h). The introductory clause to subsection (h) 
makes it clear that the 10-page limit of this rule 
is preempted by a Supreme Court rule setting a 
different page limit with respect to a particular 
motion, petition, or response. For example, Su- 
preme Court Rule 2-4 limits petitions for re- 
view to three pages, and subsection (h) does not 
change that limit. 


Addition to Reporter’s Notes, 2014 Amend- 
ment: 

Rule 2-1(a) & (h) required that all motions, 
petitions, and responses filed in the appellate 
courts in excess of three pages be bound in 
compliance with the requirements of Rule 
4-1(a), which is applied by reference in Rule 
2-1(a) & (h). This requirement created a prob- 
lem for the Clerk’s office because, when the 
documents are received in the office, the bind- 
ings are removed for copying, scanning, and 
filing, etc. Rule 2-1(a) & (h) is amended to 
prescribe that the documents to which the rule 
applies are to be stapled in the top lefthand 
corner, rather than bound. 
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Rule 2-2. Motion for rule on clerk. 


(a) Record tendered late. Where a record is tendered which, on its face, 
appears to be outside the time allotted for docketing the case, it shall be the 
duty of the Clerk to notify the attorney representing the appellant and note on 
the record the date the tender was made. 

(b) Docketing for purpose of presenting request for rule — Service of motion. 
If the appellant contends that the Clerk is in error in refusing to file the record, 
then upon payment of the regular filing fee, the case shall be tentatively 
docketed and numbered. The appellant shall then file a motion in accordance 
with Rule 2-1 to require the Clerk to docket the case as an appeal. A copy of the 
motion shall be served by the appellant upon opposing counsel, and evidence of 
service shall be furnished to the Clerk with the motion at the time of filing. 

(c) Procedure when rule granted. If the motion is granted, the case shall 
proceed in the regular manner for appeals without payment of any additional 
fee. 

(d) Procedure when rule denied. If the motion is denied, the case shall be 
stricken from the docket, the jurisdiction of the Court terminated, and the 
filing fee forfeited. 


CASE NOTES 


Counsel’s Responsibility. 

Where counsel assumes responsibility, the 
motion for a rule on the clerk is granted rou- 
tinely; where counsel fails to accept responsi- 
bility, but it is plain from the record where the 
fault lies, rule on the clerk will be granted upon 
a finding that counsel’s neglect was the occa- 
sion for the failure to tender the record in a 
timely manner. Shuffield v. State, 292 Ark. 185, 
729 $.W.2d 11 (1987) (decision under prior 
rule). 

Motion for rule on the clerk was denied 
where the attorney fell short in admitting error 
or neglect in failing to timely file record. Hug- 
gins v. State, 304 Ark. 505, 803 S.W.2d 544 
(1991) (decision under prior rule). 

Supreme Court of Arkansas refused to recon- 
sider its holding in Jarry v. State, 57, S.W.3d 
163 (2001), that defendant would be allowed to 
proceed with a late appeal of his conviction only 
if defendant’s counsel admitted fault in failing 
to file the record in a timely fashion; regulation 
of the practice of law in state courts was a 
matter within the authority of the Supreme 
Court of Arkansas and the Court was not re- 
quired to suspend its rules and procedures 
because a federal tribunal challenged the 
Court’s authority sua sponte. Tarry v. State, 
353 Ark. 158, 114 S.W.3d 161 (2003). 

Where counsel was ordered to accept respon- 
sibility for the untimely filing of the record 
within 30 days and to file an appropriate mo- 
tion with the participation of a licensed attor- 
ney from Arkansas, and counsel again filed 
motions to withdraw and for motion for rule on 
the clerk, he was ordered to appear and show 
cause as to why he should not be held in 
contempt of court. McKenzie v. State, 355 Ark. 
259, 134 S.W.3d 5 (2003). 


Where the clerk of the Supreme Court did not 
err in refusing to docket defendant’s untimely 
appeal, defendant’s attorney, who was ulti- 
mately responsible for filing the appeal, was 
left with the only option of admitting fault so 
that defentant’s motion for rule on the clerk 
could be granted. Waddle v. State, 356 Ark. 501, 
156 S.W.3d 226 (2004). 

Motion for rule on clerk was granted because 
appellant’s attorney admitted in the motion his 
responsibility for failing to timely file the re- 
cord and, while the Supreme Court of Arkansas 
no longer required an affidavit admitting fault 
before it would consider a motion, an attorney 
should candidly admit fault where he erred and 
was responsible for the failure to perfect an 
appeal. Wilkerson v. State, 370 Ark. 480, 261 
S.W.3d 450 (2007). 


—Improper Motion. 

Attorney incorrectly filed a motion for rule on 
the clerk when his criminal appeal was rejected 
as untimely and the record clearly showed that 
the attorney was at fault for failing to appeal 
from a motion to suppress evidence within 30 
days of a judgment denying the motion; how- 
ever, the court treated the improper motion as 
one for a belated appeal, which was granted 
even though the attorney failed to admit fault. 
McDonald v. State, 356 Ark. 106, 146 S.W.3d 
883 (2004). 


Failure to Perfect Appeal. 

If the issue of failure to perfect an appeal 
involves docketing the record, then relief must 
be sought under this rule. McGahey v. State, 
359 Ark. 252, 195 S.W.3d 922 (2004). 
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Grant or Denial. 

Error made by attorney for criminal defen- 
dant provided grounds for granting motion. 
Price v. State, 292 Ark. 557, 732 S.W.2d 126 
(1987) (decision under prior rule). 

Motion to file transcript allowed where rule 
governing proper procedure had only recently 
been adopted. Evans v. Northwest Tire Serv., 21 
Ark. App. 75, 728 S.W.2d 523 (1987) (decision 
under prior rule). 

Where attorney admitted that the record was 
tendered late due to a mistake on his part there 
was good cause to grant the motion for rule on 
the clerk. Johnson v. State, 306 Ark. 423, 814 
S.W.2d 559 (1991) (decision under prior rule). 

A criminal defendant’s attorney’s admission 
that the record was tendered late due to a 
mistake on his part constitutes good cause to 
grant a motion for rule on the clerk. McGrew v. 
State, 333 Ark. 207, 966 S.W.2d 266 (1998). 

Where trial counsel failed to timely file the 
record on appeal, defendant’s motion for rule on 
the clerk was granted; the clerk was directed to 
accept the appeal and the matter of attorney 
error was remanded to the circuit court for 
findings of fact. McGahey v. State, 359 Ark. 252, 
195 S.W.3d 922 (2004). 

Motion for rule on clerk was denied because a 
supreme court clerk was correct in refusing to 
docket an appeal because, while a timely notice 
of appeal was filed, (1) a motion for extension 
was not filed with a circuit clerk before the 
expiration of the ninety-day deadline for filing 
the record, under Ark. R. App. P. Civ. 5(a); (2) 
because the motion for extension was untimely, 
a proper order extending the time could not 
have been properly filed, under Ark. R. App. P. 
Civ. 5(b); and (3) it was the duty of appellants’ 
attorney to monitor the filing prior to the dead- 
line, and the attorney failed to do so. McCoy v. 
Carter Jones Timber Co., 370 Ark. 470, 261 
S.W.3d 467 (2007). 

Appellants’ motion for rule on clerk, which 
sought an order directing the Arkansas Su- 
preme Court Clerk to accept their record for 
filing, was denied because the order of exten- 
sion of time entered by a circuit court was void 
because the requirements of Ark. R. App. P. Civ. 
5 were not met because the request for exten- 
sion was not properly brought by appellants. 
Spurlock v. Riddell, 373 Ark. 38, 280 S.W.3d 18 
(2008). 

Because the case record demonstrated that 
there was a timely notice of appeal filed with 
respect to a judgment and commitment order 
following defendant’s conviction for violating a 
protective order, although the notices were ap- 
parently omitted from the record filed with the 
court of appeals, defendant established that the 
appeal should go forward. The court treated the 
motion for belated appeal as a motion for rule 
on clerk to lodge the record pursuant to subdi- 
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vision (b) of this rule. Standridge v. State, 2013 
Ark. 62 (2018). 

After an appeal from a judgment-and-com- 
mitment order was dismissed, a motion to pro- 
ceed with a belated appeal was treated a mo- 
tion for rule on clerk to lodge the record under 
subdivision (b) of this rule because the record 
reflected that a timely notice of appeal had been 
filed. Standridge v. State, 2013 Ark. 134 (2013). 


Timely Notice of Appeal. 

Petitioner’s notice of appeal of the decision 
dismissing his petition for writ of habeas cor- 
pus and denying his motion for reconsideration 
was treated as a motion for rule on clerk, 
pursuant to subdivision (b) of this rule, to 
perfect the appeal. Petitioner’s notice of appeal 
was timely filed within 30 days of the court’s 
denial of the motion for reconsideration; the 
court clerk erred by declining to lodge the 
record based on a determination that the mo- 
tion for reconsideration was deemed denied 
earlier than the court’s ruling, as the deemed- 
denied provision under Ark. R. App. P. Crim. P. 
2(a)(3) did not apply to habeas proceedings. 
Hooper v. Hobbs, 2013 Ark. 31 (2013). 


Untimely Notice of Appeal. 

Motion for rule on the clerk was properly 
denied where the notice of appeal was untimely, 
even though the motion was accompanied by a 
certificate of the attorney for the appellee stat- 
ing that he had no objection to the granting of 
the motion; although a party may consent to 
jurisdiction over his person, jurisdiction cannot 
otherwise be conferred on the court by consent. 
LaRue v. LaRue, 268 Ark. 86, 593 S.W.2d 185 
(1980) (decision under prior rule). 

Where defendant filed his notice of appeal 
before the expiration of the 30-day period the 
notice had no effect and clerk correctly refused 
to file the record. Bush v. Bush, 306 Ark. 518, 
816 S.W.2d 590 (1991) (decision under prior 
rule). 

Where defendant’s motion for rule on clerk 
and accompanying record failed to reveal 
whether there was any error by defendant’s 
attorney, the clerk was directed to accept the 
appeal, and the matter of attorney error was 
remanded to the circuit court to make findings 
of fact; in addition, defendant’s counsel had 
fifteen days from the date of the order to have 
the circuit court clerk date stamp the notice of 
appeal. Barnett v. State, 358 Ark. 358, 190 
S.W.3d 909 (2004). 

Where the motion for rule on clerk and ac- 
companying record failed to reveal plainly 
whether there was attorney error by either of 
defendant’s attorneys, the appellate court di- 
rected the clerk to accept the appeal, and it 
remanded the matter of attorney error to the 
circuit court to make findings of fact. Bryant v. 
State, 358 Ark. 362, 190 S.W.3d 908 (2004). 
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Rule 2-3. Petitions for rehearing. 


(a) Filing and service. A petition for rehearing, a brief in support of the 
petition, and evidence of service of the petition, brief, and a certificate of merit 
stating that the petition is not filed for the purpose of delay, shall be filed 
within 18 calendar days from the date of decision. 

(b) Response. The respondent may file a brief on the following Monday (in 
the Supreme Court) or Wednesday (in the Court of Appeals) or within seven 
calendar days from the filing of the petition for rehearing, whichever last 
occurs, or may, on or before that time, obtain an extension of one week upon 
written motion to the Court. 

(c) Additional time. Neither party will be granted further time than as 
indicated above, except upon written motion to the Court and a showing of 
illness of counsel or other unavoidable casualty. 

(d) Number of copies to be filed. The petition must be filed with the Clerk, 
and no copies are required. A copy must be served upon opposing counsel. 

(e) Page length. In all cases, both civil and criminal, the petition and 
supporting brief, if any, including the style of the case and the certificate of 
counsel, shall not exceed ten 8'/," x 11” double-spaced, typewritten pages. 

(f) Ground(s) stated. The petition must specifically state the ground(s) relied 
upon. 

(g) Entire case not to be reargued. The petition for rehearing should be used 
to call attention to specific errors of law or fact which the opinion is thought to 
contain. Counsel are expected to argue the case fully in the original briefs, and 
the brief on rehearing is not intended to afford an opportunity for a mere 
repetition of the argument already considered by the Court. 

(h) Previous reference in the statement of the case and the facts. In no case 
will a rehearing petition be granted when it is based upon any fact thought to 
have been overlooked by the Court, unless reference has been clearly made to 
it in the statement of the case and the facts prescribed by Rule 4-2. 

Gi) No oral argument. Oral argument will not be permitted on a petition for 
rehearing. 

(j) Limited to one petition. A party may submit only one petition for 
rehearing. 

(k) New counsel. Litigants will not be permitted to substitute new counsel 
for the purpose of filing a petition for rehearing. Additional counsel may, 
however, participate in a petition for rehearing, or in opposition to the petition, 
by joining with the original counsel in the petition and brief, or by obtaining 
permission of the Court by motion. 

(1) Compliance with Administrative Order 19 required. Every petition for 
rehearing, brief in support, and brief in response must comply with the 
protective requirements for confidential information established by Adminis- 
trative Order 19. Counsel and unrepresented parties shall follow the redaction 
and filing procedure established by Rule of Civil Procedure 5(c)(2)(A) & (B). 
That procedure includes: (1) eliminating all unnecessary or irrelevant confi- 
dential information; (2) redacting all necessary and relevant confidential 
information; and (3) filing an unredacted version under seal. 


HISTORY: Amended November 8, 1993, ef- 
fective January 1, 1994; amended June 30, 
1997, effective September 1, 1997; amended 
May 31, 2001, effective for cases in which the 
record is lodged in the Supreme Court or Court 
of Appeals on or after September 1, 2001; 


amended September 20, 2001, effective for 
cases in which the record is lodged in the 
Supreme Court or Court of Appeals on or after 
September 1, 2001; amended January 22, 2004; 
amended October 23, 2008, effective January 1, 
2009; amended June 21, 2018; amended Octo- 
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ber 18, 2018, effective January 1, 
amended December 17, 2020. i 


2019; 


Reporter’s Notes (2019): 

Subdivision (e) was amended to reconcile it 
with Rule 2-1(a) regarding binding and sta- 
pling. 


Publisher’s Notes. 

The Per Curiam order of March 22, 1993, 
provided in part: “By this order we interpret 
Rule 20(k) [now this rule] to mean that amici 
curiae counsel must file briefs in support of or 
in opposition to rehearing simultaneously with 
their motions for permission to participate. If 
the motion and amicus brief support rehearing 
or are neutral, they must be filed within the 
time period that the petitioner’s petition and 
brief are due. If the motion and amicus brief 
oppose rehearing, they must be filed within the 
time period that the respondent’s petition and 
brief are due. 

“Henceforth, no additional time to file and 
amicus brief will be granted. Amicus briefs 
must accompany motions to participate.” 

The December 17, 2020 amendments con- 
cerning electronic filing of appeal records are 
mandatory for cases in which the notice of 
appeal was filed on or after June 1, 2021. In its 
December 17, 2020, order, the Supreme Court 
of Arkansas stated: “[W]e authorize the clerk of 
this court to accept for filing conventional paper 
appeal records when the notice of appeal is filed 
prior to June 1, 2021, but the briefs in those 
cases must include an abstract and an adden- 
dum. For all cases in which the notice of appeal 
is filed on or after June 1, 2021 (except for cases 
in which the appellant is proceeding pro se), the 
record shall be filed in electronic format. 

“At this time, we also take the opportunity to 
highlight the importance of the new ‘jurisdic- 
tional statement’ and ‘statement of the case and 
the facts’ sections that were included in the 
proposed amendments and are adopted as final 
today. These new sections replace the abstract 
and addendum requirements and are therefore 
crucial to appellate briefing under the rules as 
amended. Id. at 3—4. The addendum provided 
the court with information about all of the 
claims raised below, the disposition of those 
claims, and the timeliness of the appeal so that 
we could confirm our appellate jurisdiction. 
This jurisdictional information must now be 


RULES OF SUPREME COURT 


Rule 2-3 


contained in the new jurisdictional statement. 
Ark. Sup. Ct. R. 4-2(a)(5) (as amended by this 
order). And the statement of the case and the 
facts section, like the abstract before it, must 
contain all ‘material’ information that ‘is essen- 
tial to understand the case and to decide the 
issues on appeal.’ Compare Ark. Sup. Ct. R. 
4-2(a)(5) (the former abstract rule) with Ark. 
Sup. Ct. R. 4-2(a)(6) (the new statement of the 
case and the facts rule as amended by this 
order). Thus, appellate practitioners must be 
careful to discuss important factual and proce- 
dural information in the new statement of the 
case and the facts section so that the appellate 
courts can understand the evidence presented 
below to decide the issues on appeal. The juris- 
dictional statement and the statement of the 
case and the facts must also be supported by 
pinpoint citations to the electronic record in the 
format required by Supreme Court Rule 4-2(f) 
as amended by this order. 

“These new rules still require the appellant 
to transmit the record on appeal from the 
circuit court to the appellate courts. As noted in 
In re Acceptance of Records on Appeal in Elec- 
tronic Format and Elimination of the Abstract- 
ing and Addendum Requirements, 2019 Ark. 
213, we are exploring the possibility of an 
automated process that would allow the circuit 
clerks to submit trial court records directly to 
the appellate clerk. We continue to explore that 
possibility. As technology improves, it is essen- 
tial that we keep pace to ensure maximum 
access to justice. 

“Lastly, we authorize the clerk of this court to 
promulgate and update policies and procedures 
for the implementation of this order and for the 
use and operation of the electronic-filing and 
document-management systems. See In re Ac- 
ceptance of Records on Appeal in Electronic 
Format, 2019 Ark. 213, at 6-7.” 


RESEARCH REFERENCES 


Ark. L. Rev. 

Arkansas Appellate Practice: Abstracting 
The Record, 31 Ark. L. Rev. 359. 

U. Ark. Little Rock L. Rev. J. Thomas 
Sullivan, A Jurisdictional Skirmish in the Ar- 
kansas Appellate Courts: Rule 37 Post-Convic- 
tion Appeals and the Importance of Supreme 
Court Rule 1-2(h), 41 U. Ark. Little Rock L. Rev. 
319 (2019). 


CASE NOTES 


Amicus Curiae Counsel. 

Amici curiae counsel must file briefs in sup- 
port of or in opposition to rehearing simultane- 
ously with their motions for permission to par- 
ticipate; if the motion and amicus brief support 


rehearing or are neutral, they must be filed 
within the time period that the petitioner’s 
petition and brief are due; if the motion and 
amicus brief oppose rehearing, they must be 
filed within the time period that the respon- 
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dent’s petition and brief are due. Yates v. Stur- 
gis, 312 Ark. 397, 849 S.W.2d 523 (1993) (deci- 
sion under prior rule). 

No additional time to file an amicus brief will 
be granted. Amicus briefs must accompany mo- 
tions to participate. Yates v. Sturgis, 312 Ark. 
397, 849 S.W.2d 523 (1993) (decision under 
prior rule). 


Attorney’s Fees. 

Petition for attorney’s fees is not a petition 
for rehearing when the issue was not consid- 
ered or decided by the trial court; the appellate 
court retains jurisdiction to consider a motion 
for attorney’s fees. Jones v. Jones, 327 Ark. 195, 
938 S.W.2d 228 (1997). 


Entire Case Not to be Reargued. 

A rehearing does not encompass a set of new 
facts, new briefs, and new arguments. Pannell 
v. State, 320 Ark. 390, 897 S.W.2d 552 (1995). 


Grounds Stated. 

Since alleged error was never cited in a 
petition for rehearing under this rule, and the 
Supreme Court was never afforded an opportu- 
nity to correct the supposed error, the disposi- 
tion of the case was final under S. Ct. & Ct. App. 
Rule 5-3. Johnson v. State, 321 Ark. 117, 900 
S.W.2d 940 (1995). 


Rehearing. 

A coram nobis proceeding is not a means to 
challenge the review conducted by the appel- 
late court on direct appeal; any petition for 
rehearing or review that petitioner desired to 
file after the Court of Appeals affirmed the 
judgment in his case should have been filed in 
accordance with Ark. Sup. Ct. & Ct. App. R. 2-3 
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and 2-4 before the mandate of the Court of 
Appeals was issued. Carner v. State, 2018 Ark. 
20, 535 S.W.3d 634 (2018). 


Repetition of Arguments. 

A petition for rehearing which simply rear- 
gues interpretation of statute will not be con- 
sidered under subsection (g) of the former rule. 
Warren v. Warren, 273 Ark. 528, 623 S.W.2d 
813 (1981) (decision under prior rule). 

Repetition of original argument on appeal 
was inappropriate subject for a petition for 
rehearing. Butler Mfg. Co. v. Hughes, 292 Ark. 
198, 292 Ark. 206A, 731 S.W.2d 214 (1987); 
Midgett v. State, 292 Ark. 278, 729 S.W.2d 410 
(1987), superseded by statute as stated in Rollf 
v. State, 2015 Ark. App. 520, 472 S.W.3d 490 
(2015). 

Petitions for rehearing are not intended to 
present arguments which are merely repeti- 
tious of those already considered by the court, 
and such petitions that do so are ordinarily 
denied without written comment. Shamlin v. 
State, 23 Ark. App. 39, 743 S.W.2d 1, 744 
S.W.2d 405, cert. denied, 488 U.S. 863, 109 S. 
Ct. 163, 102 L. Ed. 2d 133 (1988). 


Time Limit. 

Former Supreme Court and Court of Appeals 
Rules 20(a) (now Rule 2-3) and 29(6) (now Rule 
2-4) needed to be revised to remove the strict 17 
calendar day requirement for filing petitions for 
review and rehearing so that ARAP 9 would 
apply to the time limits on those petitions. 
Sloss v. Farmers Bank & Trust Co., 290 Ark. 
311A, 722 S.W.2d 598 (1987) (decision under 
prior rule). 


Cited: 
Mackool v. State, 2012 Ark. 341 (2012). 


(a) Time for Filing Petition for Review. A petition to the Supreme Court for 
review of a decision of the Court of Appeals must be electronically filed within 
10 calendar days after the end of the Court of Appeals rehearing period. The 
rehearing period ends upon the expiration of time for filing a petition for 
rehearing under Rule 2-3(a) or upon the disposition of the last pending petition 
for rehearing, whichever is later. A petition for review received prior to the end 
of the Court of Appeals rehearing period will be noted as “tendered,” and the 
petition will be deemed filed on the day after the end of the rehearing period. 

(b) Contents of petition. A petition to the Supreme Court for review of a 
decision of the Court of Appeals shall not exceed three 8'/,” x 11”, double- 
spaced pages in length. The petition must briefly and distinctly state the basis 
upon which the case should be reviewed and may include citations of authority 
or references to statutes or constitutional provisions. The petition can only be 
filed by a party to the appeal and is otherwise subject to Rule 1-2(e). 

(c) Briefs and oral argument prohibited. Briefs will not be accepted and oral 
arguments will not be heard in support of petitions for review. However, the 
petitioner may attach a copy of the petition for rehearing to the petition for 
review. 


182 


Rule 2-4 RULES OF SUPREME COURT Rule 2-4 


(d) Grounds for review. A petition for review must allege one of the following: 
(i) the case was decided in the Court of Appeals by a tie vote, (ii) the Court of 
Appeals rendered a decision which is in conflict with a prior holding of a 
published opinion of either the Supreme Court or the Court of Appeals, or (iii) 
the Court of Appeals otherwise erred with respect to one of the grounds listed 
in Rule 1-2(b). 

(e) Response. A response to a petition for review must be filed within 10 
calendar days of the date the petition was filed or deemed filed. Responses are 
subject to the same limitations as petitions. The respondent may attach a copy 
of the response to the petition for rehearing to the response to the petition for 
review. 

(f) Clerk’s notification; request for oral argument. When the Supreme Court 
grants a petition for review, the Clerk shall promptly notify all counsel and 
parties appearing pro se. Within 10 calendar days of the notification, the 
parties shall provide to the Clerk six paper copies of their respective briefs that 
were previously submitted to the Court of Appeals. Any party may request oral 
argument during the 10-day period by filing a letter stating the request with 
a copy to all parties. The decision to grant the request for oral argument and 
other aspects of oral argument are governed by Rule 5-1. 

(g) Supplemental briefs. Leave of court shall not be required to file supple- 
mental briefs, and any party may, within 10 calendar days after the granting 
of review, initiate supplemental briefing by filing a letter with the Clerk 
requesting the issuance of a supplemental briefing schedule. The first request- 
ing party’s supplemental brief shall be due 20 calendar days from the filing of 
the letter requesting the issuance of the supplemental briefing schedule. Other 
parties may file responsive supplemental briefs within 10 calendar days of the 
date the first requesting party’s supplemental brief is filed. A supplemental 
reply brief may be filed within 5 calendar days after the filing of a responsive 
supplemental brief. No supplemental brief submitted pursuant to this Rule 
shall exceed 10 pages in length. These briefs shall otherwise conform to the 
requirements of Rule 4-1. Supplemental briefing is not permitted in depen- 
dency-neglect cases pursuant to Rule 6-9(j)(2). 

(h) Compliance with Administrative Order 19 required. Every petition for 
review, response, and supplemental brief of any kind on review must comply 
with the protective requirements for confidential information established by 
Administrative Order 19. Counsel and unrepresented parties shall follow the 
redaction and filing procedure established by Rule of Civil Procedure 5(c)(2)(A) 
& (B). That procedure includes: (1) eliminating all unnecessary or irrelevant 
confidential information; (2) redacting all necessary and relevant confidential 
information; and (3) filing an unredacted version under seal. 


HISTORY: Subsection (c); amended July 15, 
1996, effective for cases in which the record is 
lodged on or after September 1, 1996; amended 
June 30, 1997, effective for cases in which the 
record is lodged on or after September 1, 1997; 
amended January 22, 2004; amended October 
23, 2008, effective January 1, 2009; amended 
June 3, 2010, effective July 1, 2010; amended 
June 21, 2018; amended March 14, 2019, effec- 
tive for all cases in which a decision is issued on 
or after July 1, 2019. 


Publisher’s Notes. 
By Per Curiam dated July 15, 1996, the 


Supreme Court provided, in part, that effective 
for cases in which the record is lodged in the 
Supreme Court or Court of Appeals on or after 
September 1, 1996, and as more fully explained 
in the amended rules which follow [Sup. Ct. & 
Ct. App. Rules 1-2, 2-4, 4-2], it will be necessary 
for the appellant, at the time the appellant’s 
brief is filed, to complete and file a “Cover Sheet 
and Jurisdictional Statement.” The chief aim of 
these papers is to identify cases of legal signifi- 
cance and importance, irrespective of the cat- 
egory of the law, which should be decided in the 
Supreme Court. Each court shall review the 
information contained in the Cover Sheet and 


183 


Rule 2-4 


Jurisdictional Statement as a threshold matter 
to assess whether the appeal is filed in the 
proper court, and, if not, to promptly transfer or 
certify the case. 


RESEARCH REFERENCES 


Ark. L. Rev. 

Lawrence, A Very Short Article on the Prec- 
edential Value of the Opinions from an Equally 
Divided Court, 37 Ark. L. Rev. 418. 


ARKANSAS COURT RULES 


Rule 2-4 


U. Ark. Little Rock L.J. Powell, Survey of 
Workers’ Compensation Law, 3 U. Ark. Little 
Rock L.J. 329. 

Survey of Arkansas Law: Civil Procedure, 4 
U. Ark. Little Rock L.J. 171. 

U. Ark. Little Rock L. Rev. J. Thomas 
Sullivan, A Jurisdictional Skirmish in the Ar- 
kansas Appellate Courts: Rule 37 Post-Convic- 
tion Appeals and the Importance of Supreme 
Court Rule 1-2(h), 41 U. Ark. Little Rock L. Rev. 
319 (2019). 


CASE NOTES 


In General. 

When a petition for review is granted pursu- 
ant to this rule, the appeal is treated as if it 
were filed in the Supreme Court originally. 
Travis v. State, 331 Ark. 7, 959 S.W.2d 32 
(1998). 

A coram nobis proceeding is not a means to 
challenge the review conducted by the appel- 
late court on direct appeal; any petition for 
rehearing or review that petitioner desired to 
file after the Court of Appeals affirmed the 
judgment in his case should have been filed in 
accordance with Ark. Sup. Ct. & Ct. App. R. 2-3 
and 2-4 before the mandate of the Court of 
Appeals was issued. Carner v. State, 2018 Ark. 
20, 535 S.W.3d 634 (2018). 


Federal Habeas Petitions. 

Because the grounds for review listed in Ark. 
Sup. Ct. & Ct. App. R. 1-2(b) and subsection (c) 
of this rule were not exhaustive, and this rule 
did not impose an “affirmative duty” on prison- 
ers to appeal to the Arkansas Supreme Court in 
any situation, the Arkansas Court of Appeals 
was not the “state court of last resort” in 
petitioner’s case, and the U.S. Supreme Court 
could not have reviewed either the Arkansas 
Court of Appeals’ affirmance of petitioner’s con- 
viction or denial of his motion for rehearing; 
accordingly, the expiration of time for seeking 
direct review did not include the time period 
that petitioner could have filed a petition for 
certiorari, and his 28 U.S.C.S. § 2254 petition 
for habeas corpus relief was correctly dismissed 
as untimely. Parmley v. Norris, 586 F.3d 1066 
(8th Cir. 2009), cert. denied, 561 U.S. 1033, 130 
S. Ct. 3522, 177 L. Ed. 2d 1104 (2010). 


Petition Granted. 

State’s petition for review was granted be- 
cause there was no evidence that a sobriety 
checkpoint was carried out pursuant to a plan 
embodying explicit, neutral limitations on the 
conduct of individual officers, as required by 
the Fourth Amendment. Without suspicion of 
individualized criminal conduct, the seizure of 
defendant through the checkpoint stop was 
unreasonable and any evidence obtained as a 
result of the checkpoint should have been sup- 


pressed, inasmuch as the field officers exercised 
unfettered discretion in establishing and con- 
ducting the checkpoint, and the supervisors 
were not notified of the checkpoint until after it 
had been performed. Whalen v. State, 2016 Ark. 
343, 500 S.W.3d 710 (2016). 


Supplemental Briefs. 

Where the appellants submitted a supple- 
mental brief that was 10 pages in length and 
contained 28 single-spaced footnotes, one of 
which exceeded two full pages of text, the court 
struck the brief and ordered the appellants to 
resubmit a supplemental brief that conformed 
with the rule. Bharodia v. Pledger, 339 Ark. 89, 
2 S.W.3d 783 (1999). 

Arkansas Supreme Court was precluded 
from addressing defendant’s expanded argu- 
ment regarding the denial of defendant’s mo- 
tion to suppress because defendant raised 
points that were not originally submitted to the 
court of appeals for review. Fuson v. State, 2011 
Ark. 374, 383 S.W.3d 848 (2011). 


Timely Filing. 

Where the decision of the Court of Appeals 
was delivered on December 12, 1979, but where 
a petition for review was not filed in the Su- 
preme Court until January 25, 1980, the peti- 
tion for review was not timely. Fuller v. Nor- 
wood, 268 Ark. 89, 610 S.W.2d 265 (1980) 
(decision under prior rule). 

Former S. Ct. & Ct. App. Rule 20(a) and 
subdivision 6 of the former rule needed to be 
revised to remove the strict 17 calendar day 
requirement for filing petitions for review and 
rehearing so that ARAP 9 will apply to the time 
limits on those petitions. Sloss v. Farmers Bank 
& Trust Co., 290 Ark. 311A, 722 S.W.2d 598 
(1987) (decision under prior rule). 


Cited: 

Barbee v. State, 346 Ark. 185, 56 S.W.3d 370 
(2001); Mann v. State, 357 Ark. 159, 161 S.W.3d 
826 (2004); Crawford County v. Jones, 365 Ark. 
585, 232 S.W.3d 4383 (2006); Deaver v. Faucon 
Props., 367 Ark. 288, 239 S.W.3d 525 (2006); 
Parker v. Johnson, 368 Ark. 190, 244 S.W.3d 1 
(2006). 
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ARTICLE ITI. 
THE RECORD 


Rule 

Rule 3-1. Preparation of the record. 

Rule 3-2. Items to be omitted from the record. 
Rule 3-3. Record in civil cases. 

Rule 3-4. Record in criminal cases. 

Rule 3-5. Certiorari to complete the record. 
Rule 3-6. Disposal of record and exhibits. 
Rule 3-7. Cover sheet. 


Rule 3-1. Preparation of the record. 
(a) Generally. 


All records shall begin with the style of the court in which the controversy 
was heard, the name of the judge presiding when the decree, judgment or order 
was rendered and its date, the names of all the parties litigant, and the nature 
of the suit or motion. For example: “Trial before A.B., judge of the circuit court 


CC meee CLAY Ol ee cr ee) erent WES 
John Doe, Plaintiff 
VS. Action on Promissory Note” 


Jane Doe, Defendant 

(b) Dates. Whenever an order of the court is mentioned, the date shall be 
specifically stated, rather than by reference to the day and year “aforesaid”. 

(c) Duplications. No part of the record shall be copied more than once. When 
a particular record recurs, a reference should be made to pages in the 
preceding part of the record. 

(d) Depositions. When depositions are taken on interrogatories and included 
in the record, the answers must be placed immediately after the questions to 
which they are responsive. 

(e) Record on second appeal. When a cause has been once before the Court 
and a record is again required (for the purpose of correcting error which 
occurred on retrial), the second record shall begin where the former ended; that 
is, with the judgment of the appellate court, which should be entered of record 
in the circuit court, omitting the opinion of the appellate court. The appeal or 
supersedeas bond should be the last entry included. 

(f) Pagination. The circuit clerk’s portion of the record shall be consecutively 
paginated, including any papers under seal, and the cover of the circuit clerk’s 
portion shall be page one. The court reporter’s portion of the record shall be 
separately paginated, and the cover of the court reporter’s portion shall be 
page one. Page numbers must appear on the record pages. After the record on 
appeal is filed with the appellate court, the cover of any supplemental records 
shall begin at page one. 

(g) Table of contents. The circuit clerk’s portion of the record and the court 
reporter’s portion of the record shall each include a table of contents which 
refers to the pages in the record where the matter identified is copied. Below 
is an example table of contents to a circuit clerk’s portion of the record: 


VOLUME I-UNSEALED PLEADINGS 


LEOTADLBIN Ths 4 issu rere Cee RO alg MONTE rem. ce ehy aM ia thee aa Lenk Page 3 
CURE Ce Cee Meme rare eM eet ck seme aR suet s l bee cars ci Page 4 
WIGLION SON UIT Voel NUDMEN Umi yet ees sea cs es teva tu pee sik sainle siete Page 6 
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e Exhibit A — Medical Records (whole document 
Redacted and filed under seal 


separate volume at pages 40-01)" \ VPPR BPR da dag noe sa degen cuendaanes Page 8 
Brief in Support of Summary Judgment (internal redactions with complete 
version filed under seal in separate volume at.pages 58-67)........... Page 9 
Response to Motion for Summary Judgment ...................cee eee Page 19 


e Exhibit A — Medical Records (internal redactions 
with complete version filed under seal in separate volume at 


PAaPES. OBST Sirk, SOM AR oe res Rainer: Stee Cane en aera Page 29 
Brief Opposing Summary Judgmenty\..).. 0.02.2. .c14..05. sss ieee ace Page 34 
JUCPMENE oe es lea CUE ee Gah en wan ee mens ner ea kc.8. 7 Siena og tn ee Page 45 
Notice of Appeal oa. iis sce. is nus Ane weeeeiie cele het aaa aan ena Page 47 


VOLUME II-SEALED PLEADINGS 
Exhibit A to Motion for Summary Judgement-Sealed Medical Records ..... 


Page 49 
Sealed Brief in Support of Motion for Summary Judgment ......... Page 58 
Exhibit A to Response to Motion for Summary Judgment-Sealed Medical 
Records)? se SUA Fe TORRES Rpg RO EE TO Page 68 
Circuit clerk’s Certificateii-acves.e-. beeen eritae: Se) Se Sienna Page 72 
Certificate of COStE iis. sias sete sick sites + cc buatesirs ly sites + obese eal ne eee Page 73 


The table of contents shall identify all documents filed under seal. 

(h) Fee for index. Clerks may add to their fee for the record a reasonable 
charge for these items where no charge is fixed by statute. 

(i) Record fee and costs certified. The fee for the production of the record 
must be certified in all cases; in addition, all costs in the circuit court must be 
reported, and by whom paid. 

() Clerk’s record and reporter’s transcript — Paper size and preparation. 
The record must be prepared in the digital equivalent of plain typewriting or 
computer or word processor printing of the first impression, not copies, on 842 
x 11-inch paper. All transcripts shall be prepared by certified court reporters 
and comport with the following rules: 

(1) No fewer than 25 typed lines on standard 8% x 11-inch paper; 

(2) No fewer than 9 or 10 characters to the typed inch; 

(3) Left-hand margins to be set at no more than 1% inches; 

(4) Right-hand margins to be set at no more than three-eighths of an inch; 

(5) Each question and answer to begin on a separate line; 

(6) Each question and answer to begin at the left-hand margin with no 
more than 5 spaces from the “Q” and “A” to the text; 

(7) Carry-over “Q” and “A” lines to begin at the left-hand margin; 

(8) Colloquy material, quoted material, parentheticals and exhibit mark- 
ings to begin no more than 15 spaces from the left-hand margin with 
carry-over lines to begin no more than 10 spaces from the left-hand margin; 

(9) All transcripts to be prepared in the lower case; 

(10) All transcripts submitted on paper shall be prepared on only one side 
oi the paper, not front and back; 

(11) All transcripts of depositions shall comply with these Rules. 

(k) Exhibits. Photographs, charts, drawings, real-property surveys, and 
other documents that can be digitized shall be included. Documents of unusual 
bulk or weight shall not be transmitted by the clerk of the circuit court unless 
the clerk is directed to do so by a party or by the Clerk of the Court. Physical 
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exhibits other than documents shall not be transmitted by the clerk of the 
circuit court except by order of the Court. Digital media, such as audio and 
video recordings, that are part of the record shall be filed conventionally in the 
appellate court. 

(1) Folding of record. Record portions submitted on paper must be trans- 
mitted to the Clerk without being folded or creased. 

(m) Record in volumes. Where the record is 30 megabytes or larger, it shall 
be divided into separate files, each of which is less than 30 megabytes and is 
paginated continuously from the preceding file to the subsequent file. Any 
portion of the record filed under seal shall be a separate PDF file. 

(n) The term “record” in civil cases, and as used in these Rules, refers only 
to the pleadings, judgment, decree, order appealed, transcript, exhibits, and 
certificates. Records on appeal shall be divided into a circuit court clerk’s 
portion and into a court reporter’s portion, if any proceedings in the case were 
transcribed by a court reporter. 

(0) Sealed record portions. If any portion of the record is sealed, the sealed 
materials shall be saved as a separate PDF file, the name of the PDF file 
should indicate that the contents are sealed. The documents in the sealed file 
shall be paginated consecutive to where the page numbering ends in the 
unsealed file or files. 

(p) No password protection. Electronic records on appeal shall not be 
password protected. 

(q) Image resolution. If any portion of the record must be scanned to create 
an appeal record, the scanner settings should be set at an image resolution of 


300 dots per inch (DPI). 


HISTORY: Amended June 7, 2001, effective 
July 1, 2001; amended October 23, 2008, effec- 
tive January 1, 2009; amended June 26, 2014; 
amended December 17, 2020. 


Explanatory Note: 

The rule has been amended to illustrate how 
to handle and compile material under seal 
because it has been redacted. Records have long 
been consecutively paginated, and that practice 
is now reflected in the amended rule. Material 
under seal should be reflected in the table of 
contents. If a pleading, motion, brief, or other 
paper contains some internal redactions, that 
fact should be noted in the table of contents. 
The complete version of the paper under seal 
should contain the same appeal-record page 
numbers as the redacted version in the publicly 
available file. If a document has been redacted 
completely, then the public file should contain 
the name of the document and a list of the 
pages redacted. For multi-page redactions, the 
unredacted copy under seal should contain 
page numbering that fills the gap left in the 
public court record, as shown in the example 
above for motion exhibit A. 


Publisher’s Notes. 

The December 17, 2020 amendments con- 
cerning electronic filing of appeal records are 
mandatory for cases in which the notice of 


appeal was filed on or after June 1, 2021. In its 
December 17, 2020, order, the Supreme Court 
of Arkansas stated: “[Wle authorize the clerk of 
this court to accept for filing conventional paper 
appeal records when the notice of appeal is filed 
prior to June 1, 2021, but the briefs in those 
cases must include an abstract and an adden- 
dum. For all cases in which the notice of appeal 
is filed on or after June 1, 2021 (except for cases 
in which the appellant is proceeding pro se), the 
record shall be filed in electronic format. 

“At this time, we also take the opportunity to 
highlight the importance of the new ‘jurisdic- 
tional statement’ and ‘statement of the case and 
the facts’ sections that were included in the 
proposed amendments and are adopted as final 
today. These new sections replace the abstract 
and addendum requirements and are therefore 
crucial to appellate briefing under the rules as 
amended. Id. at 3—4. The addendum provided 
the court with information about all of the 
claims raised below, the disposition of those 
claims, and the timeliness of the appeal so that 
we could confirm our appellate jurisdiction. 
This jurisdictional information must now be 
contained in the new jurisdictional statement. 
Ark. Sup. Ct. R. 4-2(a)(5) (as amended by this 
order). And the statement of the case and the 
facts section, like the abstract before it, must 
contain all ‘material’ information that ‘is essen- 
tial to understand the case and to decide the 
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issues on appeal.’ Compare Ark. Sup. Ct. R. 
4-2(a)(5) (the former abstract rule) with Ark. 
Sup. Ct. R. 4-2(a)(6) (the new statement of the 
case and the facts rule as amended by this 
order). Thus, appellate practitioners must be 
careful to discuss important factual and proce- 
dural information in the new statement of the 
case and the facts section so that the appellate 
courts can understand the evidence presented 
below to decide the issues on appeal. The juris- 
dictional statement and the statement of the 
case and the facts must also be supported by 
pinpoint citations to the electronic record in the 
format required by Supreme Court Rule 4-2(f) 
as amended by this order. 

“These new rules still require the appellant 
to transmit the record on appeal from the 
circuit court to the appellate courts. As noted in 
In re Acceptance of Records on Appeal in Elec- 
tronic Format and Elimination of the Abstract- 
ing and Addendum Requirements, 2019 Ark. 
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213, we are exploring the possibility of an 
automated process that would allow the circuit 
clerks to submit trial court records directly to 
the appellate clerk. We continue to explore that 
possibility. As technology improves, it is essen- 
tial that we keep pace to ensure maximum 
access to justice. 

“Lastly, we authorize the clerk of this court to 
promulgate and update policies and procedures 
for the implementation of this order and for the 
use and operation of the electronic-filing and 
document-management systems. See In re Ac- 
ceptance of Records on Appeal in Electronic 
Format, 2019 Ark. 2138, at 6-7.” 


RESEARCH REFERENCES 
Ark. L. Notes 


Watkins, Procedural Notes from All Over, 
1989 Ark. L. Notes 65. 


CASE NOTES 


Contents of Record. 

In a termination of parental rights appeal 
under this rule and Ark. Sup. Ct. & Ct. App. R. 
3-2, the “entire record” could be properly pre- 
pared and transmitted by the circuit clerk with- 
out including the case plan, even though the 
plan had in fact been filed in accordance with 
§ 9-27-402(c)(5)(A); it was the mother’s burden 
to bring up an adequate record for review and, 
because the record omitted the case plan, the 
court could not review the mother’s due process 
claim. Rodriguez v. Ark. Dep’t of Human Servs., 
360 Ark. 180, 200 S.W.3d 431 (2004). 


Duplications. 

Appellate court was unable to consider an 
appeal and ordered modification of the record 
and rebriefing due to numerous violations of 
the court rules; for example, the appellate re- 
cord differed dramatically in size from the 
record certified by the circuit court clerk, the 
complaint and answers lacked certification, the 
pro se appellant’s jurisdictional statement was 
deficient, duplicate documents were present, 
and exhibits were missing. Craigmyle v. Mar- 
golis, 2017 Ark. App. 704 (2017). 


Reporter’s Transcript. 
Failure by the court reporter to transcribe 
the proceedings of a two-day trial within the 


time prescribed by the rules is inexcusable. 
Franklin v. State, 318 Ark. 324, 885 S.W.2d 23 
(1994). 

Court granted appellant’s motion for rule on 
the clerk seeking an order that clerk accept a 
transcript and record for filing which had not 
been certified by a court reporter because, by 
the time the record was to be prepared and 
certified for filing, the court reporter was no 
longer certified, provided the attorneys of re- 
cord certified to the clerk, by affidavit, that the 
transcripts were true, accurate, and complete; 
the court stated that under other facts, this 
remedy might not be available. Cranfill v. 
Union Planters Bank, N.A., 354 Ark. 397, 123 
S.W.3d 122 (2003). 

Clerk of the appellate court properly rejected 
appellant’s transcript and record because they 
were not properly certified as required by sub- 
section (i) of this rule; however, the court 
granted appellant’s motion for rule on the clerk 
seeking an order that the clerk accept a tran- 
script and record for filing that had not been 
certified on the condition that the parties’ coun- 
sel certify by affidavit that the transcripts were 
true, accurate, and complete where the trial 
court reporter had been certified at the time of 
trial but was no longer certified at the time of 
the appeal. Mangrum v. Pigue, 354 Ark. 477, 
125 S.W.3d 194 (2008). 


Rule 3-2. Items to be omitted from the record. 


(a) Generally. The clerks of the circuit courts in making records to be 
transmitted to the Court, shall, unless excepted by the provisions of this Rule, 
include all matters in the record as required by Rule 3-1(n). 

(b) Summons. In cases where the defendant has appeared, the clerk shall 
not set out any summons or other writ of process for appearance or the return 
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thereof, but shall state: “Summons issued”, (showing date) “and served”, 
(showing date). 

(c) Amended pleadings. ine case of an amendment to the pleadings by 
substitution, the clerks shall treat the amended pleading as the only one and 
shall refrain from copying into the records any pleadings withdrawn, waived or 
superseded by amendment, unless it is expressly called for by a party’s 
designation of the record. 

(d) Incidental matters. Clerks shall not insert in the record any matter 
concerning the organization or adjournment of court, the impaneling or 
swearing of the jury, the names of jurors, including any motion, affidavit, or 
order or ruling in reference thereto, any continuance or commission to take 
testimony or the return thereto, any notice to take depositions or the caption 
or certificate of the officer before whom such depositions are taken, or any other 
incidental matter, unless it is expressly called for by a party’s designation of 
the record. 


HISTORY: Amended June 7, 2001, effective 
July 1, 2001. 


RESEARCH REFERENCES 
Ark. L. Rev. 


Criminal Procedure — Specificity of Objec- 
tion, 28 Ark. L. Rev. 406. 


CASE NOTES 


Case Plans. 

In a termination of parental rights appeal 
under this rule and Ark. Sup. Ct. & Ct. App. R. 
3-1, the “entire record” could be properly pre- 
pared and transmitted by the circuit clerk with- 
out including the case plan, even though the 
plan had in fact been filed in accordance with 
§ 9-27-402(c)(5)(A); it was the mother’s burden 


Rule 3-3. Record in civil cases. 


to bring up an adequate record for review and, 
because the record omitted the case plan, the 
court could not review the mother’s due process 
claim. Rodriguez v. Ark. Dep’t of Human Servs., 
360 Ark. 180, 200 S.W.3d 431 (2004). 


Cited: 
Alls v. State, 2013 Ark. App. 713 (2013). 


Not all records in civil cases will have the same contents. To the extent 
possible, items will be arranged in chronological order according to filing date, 
which will usually be in the following sequence: 

(a) Circuit clerk’s portion of the electronic appellate record. 


Cover; 
Table of Contents; 
Complaint; 


Answer; 


OE ae ae ce eee 


Plaintiff’s exhibits that accompany the Complaint; 
Statement regarding summons, set out in Rule 3-2(b); 


Defendant’s exhibits that accompany the Answer; 
. Subsequent pleadings and orders in chronological order; 
. Final judgment, decree, or order appealed; 


10. Post-judgment decree, order or motion (e.g., motions for new trial); 
11. Orders granting or denying post-judgment motions; 

12. Notice of appeal and designation of record; 

13. Statement of points to be relied upon if abbreviated record desig- 


nated; 
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14. Extensions of time to file record on appeal; 
15. Stipulations to abbreviated records; 
16. Narrative of testimony upon stipulations; 


17. Supersedeas bond; 


18. Circuit clerk’s certificate, duly acknowledged; and 
19. Certificate of costs of circuit clerk’s portion of appellate record, 


indicating payor. 


(b) Court reporter’s portion of the electronic appellate record. 


Cover; 
Table of Contents; 


ee ee ee 


HISTORY: Amended December 17, 2020. 


Publisher’s Notes. 

The December 17, 2020 amendments con- 
cerning electronic filing of appeal records are 
mandatory for cases in which the notice of 
appeal was filed on or after June 1, 2021. In its 
December 17, 2020, order, the Supreme Court 
of Arkansas stated: “[Wle authorize the clerk of 
this court to accept for filing conventional paper 
appeal records when the notice of appeal is filed 
prior to June 1, 2021, but the briefs in those 
cases must include an abstract and an adden- 
dum. For all cases in which the notice of appeal 
is filed on or after June 1, 2021 (except for cases 
in which the appellant is proceeding pro se), the 
record shall be filed in electronic format. 

“At this time, we also take the opportunity to 
highlight the importance of the new ‘urisdic- 
tional statement’ and ‘statement of the case and 
the facts’ sections that were included in the 
proposed amendments and are adopted as final 
today. These new sections replace the abstract 
and addendum requirements and are therefore 
crucial to appellate briefing under the rules as 
amended. Id. at 3—4. The addendum provided 
the court with information about all of the 
claims raised below, the disposition of those 
claims, and the timeliness of the appeal so that 
we could confirm our appellate jurisdiction. 
This jurisdictional information must now be 
contained in the new jurisdictional statement. 
Ark. Sup. Ct. R. 4-2(a)(5) (as amended by this 
order). And the statement of the case and the 
facts section, like the abstract before it, must 
contain all ‘material’ information that ‘is essen- 


Transcription of proceedings; 

Digitized transcript exhibits; 

List of exhibits not included in the electronic transcript; 

Court reporter’s certificate; and 

Court reporter’s certificate of costs of the transcript, indicating payor. 


tial to understand the case and to decide the 
issues on appeal.’ Compare Ark. Sup. Ct. R. 
4-2(a)(5) (the former abstract rule) with Ark. 
Sup. Ct. R. 4-2(a)(6) (the new statement of the 
case and the facts rule as amended by this 
order). Thus, appellate practitioners must be 
careful to discuss important factual and proce- 
dural information in the new statement of the 
case and the facts section so that the appellate 
courts can understand the evidence presented 
below to decide the issues on appeal. The juris- 
dictional statement and the statement of the 
case and the facts must also be supported by 
pinpoint citations to the electronic record in the 
format required by Supreme Court Rule 4-2(f) 
as amended by this order. 

“These new rules still require the appellant 
to transmit the record on appeal from the 
circuit court to the appellate courts. As noted in 
In re Acceptance of Records on Appeal in Elec- 
tronic Format and Elimination of the Abstract- 
ing and Addendum Requirements, 2019 Ark. 
213, we are exploring the possibility of an 
automated process that would allow the circuit 
clerks to submit trial court records directly to 
the appellate clerk. We continue to explore that 
possibility. As technology improves, it is essen- 
tial that we keep pace to ensure maximum 
access to justice. 

“Lastly, we authorize the clerk of this court to 
promulgate and update policies and procedures 
for the implementation of this order and for the 
use and operation of the electronic-filing and 
document-management systems. See In re Ac- 
ceptance of Records on Appeal in Electronic 
Format, 2019 Ark. 213, at 6-7.” 


CASE NOTES 


Stipulations. 

A stipulation is a name given to any agree- 
ment made by the attorneys engaged on oppo- 
site sides of a cause (especially if in writing) 
regulating any matter incidental to the pro- 


ceedings or trial, which falls within their juris- 
diction; a document is not a stipulation if not 
signed by both sides. McClard v. Crain Mgt. 
Group, Inc., 313 Ark. 472, 855 S.W.2d 929 
(1993). 
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Rule 3-4. Record in criminal cases. 
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Not all records in criminal cases will have the same contents. To the extent 
possible, items will be arranged in chronological order according to filing date, 
which will usually be the following sequence: 

(a) Circuit clerk’s portion of the electronic appellate record. 


Cover; 
Table of Contents; 


Defendant’s pleadings; 


B00 ah OF Pe ea 


Return of the indictment or information; 


Subsequent pleadings and orders in chronological order; 
Final judgment and commitment or order appealed; 
Verdict forms and written jury instructions; 

Motion for new trial, to set aside, amend, etc.; 

. Order granting or denying above motions; 


10. Notice of appeal and designation of record: 
11. Extensions of time to file record on appeal: 


12. Appeal bond; 


13. Circuit clerk’s certificate, duly acknowledged.; and 
14. Certificate of costs of circuit clerk’s portion of appellate record, 


indicating payor. 


(b) Court reporter’s portion of the electronic appellate record. 


Cover; 
Table of Contents; 


IS saege haem ae 


(c) Record of jury matters. 


Transcription of proceedings; 

Digitized transcript exhibits; 

List of exhibits not included in the electronic transcript; 

Court reporter’s certificate; and 

. Court reporter’ s certificate of costs of the transcript, indicating payor. 


(1) The record shall not include the impaneling or swearing of the jury, 
the names of the jurors, or any motion, affidavit, order, or ruling in 
reference thereto unless expressly called for by a party’s designation of the 


record. 


(2) Verdict forms shall be inserted in the record. Written jury instruc- 
tions and proffered jury instructions shall be inserted in the record when 
expressly identified by a party’s designation of the record. 


HISTORY: Amended June 7, 2001, effective 
July 1, 2001; amended October 18, 2018, effec- 
tive January 1, 2019; amended December 17, 
2020. 


Publisher’s Notes. 

The December 17, 2020 amendments con- 
cerning electronic filing of appeal records are 
mandatory for cases in which the notice of 
appeal was filed on or after June 1, 2021. In its 
December 17, 2020, order, the Supreme Court 
of Arkansas stated: “[Wle authorize the clerk of 
this court to accept for filing conventional paper 
appeal records when the notice of appeal is filed 
prior to June 1, 2021, but the briefs in those 
cases must include an abstract and an adden- 
dum. For all cases in which the notice of appeal 
is filed on or after June 1, 2021 (except for cases 


in which the appellant is proceeding pro se), the 
record shall be filed in electronic format. 

“At this time, we also take the opportunity to 
highlight the importance of the new ‘jurisdic- 
tional statement’ and ‘statement of the case and 
the facts’ sections that were included in the 
proposed amendments and are adopted as final 
today. These new sections replace the abstract 
and addendum requirements and are therefore 
crucial to appellate briefing under the rules as 
amended. Id. at 3—4. The addendum provided 
the court with information about all of the 
claims raised below, the disposition of those 
claims, and the timeliness of the appeal so that 
we could confirm our appellate jurisdiction. 
This jurisdictional information must now be 
contained in the new jurisdictional statement. 
Ark. Sup. Ct. R. 4-2(a)(5) (as amended by this 
order). And the statement of the case and the 
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facts section, like the abstract before it, must 
contain all ‘material’ information that ‘is essen- 
tial to understand the case and to decide the 
issues on appeal.’ Compare Ark. Sup. Ct. R. 
4-2(a)(5) (the former abstract rule) with Ark. 
Sup. Ct. R. 4-2(a)(6) (the new statement of the 
case and the facts rule as amended by this 
order). Thus, appellate practitioners must be 
careful to discuss important factual and proce- 
dural information in the new statement of the 
case and the facts section so that the appellate 
courts can understand the evidence presented 
below to decide the issues on appeal. The juris- 
dictional statement and the statement of the 
case and the facts must also be supported by 
pinpoint citations to the electronic record in the 
format required by Supreme Court Rule 4-2¢f) 
as amended by this order. 

“These new rules still require the appellant 
to transmit the record on appeal from the 
circuit court to the appellate courts. As noted in 
In re Acceptance of Records on Appeal in Elec- 
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tronic Format and. Elimination of the Abstract- 
ing and Addendum Requirements, 2019 Ark. 
213, we are exploring the possibility of an 
automated process that would allow the circuit 
clerks to submit trial court records directly to 
the appellate clerk. We continue to explore that 
possibility. As technology improves, it is essen- 
tial that we keep pace to ensure maximum 
access to justice. 

“Lastly, we authorize the clerk of this court to 
promulgate and update policies and procedures 
for the implementation of this order and for the 
use and operation of the electronic-filing and 
document-management systems. See In re Ac- 
ceptance of Records on Appeal in Electronic 
Format, 2019 Ark. 213, at 6-7.” 


Reporter’s Notes, 2019 Amendment. 

Subdivision (b)(2) was added to provide for 
verdict forms, written jury instructions, and 
proffered jury instructions to be inserted in the 
record. 


CASE NOTES 


Defendant’s Pleadings. 

Because Arkansas allows a motion to be filed 
by handing it to a judge who then keeps it and 
rules on it, and because Arkansas requires 
court clerks to include all of the defendant’s 
filed motions in the record sent to the state 
Supreme Court on appeal, defendant could not 
have anticipated that the Arkansas Supreme 
Court would refuse to consider his inadequate- 
notice claim because the formal record omitted 
his pro se motion; however, unexpectable state 
procedural bars are not adequate to foreclose 
federal review of constitutional claims. Forgy v. 
Norris, 64 F.3d 399 (8th Cir. 1995). 


Voir Dire. 
Although defendant requested in his notice of 


appeal that the record not contain a transcript 
of general and individual voir dire, the better 
approach would have been to provide the Court 
with a complete record where a term of life 
imprisonment was imposed; the impaneling or 
swearing of the jury, the names of the jurors, or 
any motion, affidavit, order, or ruling in refer- 
ence thereto is not transcribed unless expressly 
called for by a party’s designation of the record 
and, if the matters are not transcribed, the 
Court is left to assume that there were no 
adverse rulings. Ellis v. State, 366 Ark. 46, 233 
S.W.3d 606 (2006). 


Cited: 
O’Neal v. State, 356 Ark. 674, 158 S.W.3d 175 
(2004). 


Rule 3-5. Certiorari to complete the record. 


(a) Authorization for writ of certiorari. When jurisdiction is conferred by 
filing, within the time allowed for appeal, a dated and certified copy of the 
order or judgment appealed from, the Clerk may, upon authorization by the 
Court, issue a writ of certiorari to the clerk of the circuit court, the reporter, or 
any other person charged with the duty of preparing the record on appeal, 
directing that any omissions or errors in the record be corrected. 

(b) Contents of writ. The writ shall order that the record be completed and 
certified within thirty days, and the explanation for any default in complying 
with the writ must be made on the return within the time directed. This 
procedure may be used in appeals of civil, criminal, and administrative agency 
or commission cases. 


HISTORY: Amended June 7, 2001, effective 
July 1, 2001. 
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CASE NOTES 


Extension of Time. 

Writ of certiorari was granted to petitioner in 
a kidnapping and attempted rape case allowing 
petitioner an additional 30 days to complete the 
record because, although the deadline for 
preparation of the record had been extended by 
120 days, the record was still not completed. 
Mitchem v. State, 363 Ark. 451, 214 S.W.3d 855 
(2005). 


Illustrative Cases. 

Where defendant was convicted of capital 
murder and there were three eyewitnesses, and 
where pursuant to a writ of certiorari the court 
reporter returned the writ without the original 
photo lineup and instead tendered a black-and- 
white photocopy, and where defendant moved 
for summary reversal of his conviction based 
upon the omission of the original photo array, 
defendant had failed to object to the eyewit- 
nesses’ in-court identifications at trial, and be- 
cause defendant’s only point on appeal would 
have been procedurally barred, the appellate 
court held that the record on appeal was suffi- 
cient without the original photo array. Lewis v. 
State, 354 Ark. 359, 123 S.W.3d 891 (2003). 


In an action filed under the Arkansas Free- 
dom of Information Act, §§ 25-19-101 — 109, 
appellant failed to show that he was entitled to 
stay the appeal to address alleged errors in the 
transcript; while appellant handed two docu- 
ments to the trial judge during the hearing, he 
failed to introduce the documents into evidence 
and they did not become part of the record. An 
error in the file number and references to 
appellant as “defendant” did not create any 
confusion in reading the transcript; therefore, 
appellant failed to establish that a writ of 
certiorari should be granted pursuant to this 
rule Loveless v. Tucker, 2009 Ark. 424, — 
S.W.3d —, 2009 Ark. LEXIS 542 (2009). 

Motion to intervene or otherwise be heard in 
a contempt proceeding against a court reporter 
was denied where the movants had failed to 
obtain an extension of time within which to file 
the record on their appeal, and the movants 
filed their petition for writ of certiorari to 
complete the record after the seven-month 
deadline set by Ark. R. App. P. Civ. 5(b)(3) and 
this rule. James Tree & Crane Serv. v. Fought, 
2015 Ark. 157 (2015). 


Rule 3-6. Disposal of record and exhibits. 


(a) Procedure to obtain — Failure to return. Attorneys may obtain from the 
Clerk the record in a disposed of case by giving a receipt and may retain the 
record for a period of not more than thirty days. No extension of time will be 
granted until the record has been returned, and then only upon order of the 
Court. Upon failure to return the record within the time allotted, the Clerk 
shall demand its return. If the demand is not complied with within ten days, 
the delinquency shall be reported to the Court at which time a citation shall 
issue commanding the attorney to appear before the Court immediately and 
show cause why a citation for contempt should not issue. 

(b) Failure to claim exhibits in civil cases. All exhibits filed in civil cases and 
not attached to the transcript, in the Supreme Court and Court of Appeals, 
must be claimed by the party who presented the exhibit to the circuit court and 
be removed from the Clerk’s office within 90 days from the date the mandate 
is issued. The attorney receiving the exhibits must sign the docket showing 
their receipt. If an exhibit is not claimed within the 90 days, the Clerk may 
destroy or dispose of it after giving the parties, or the attorneys of record, 30 
days notice of the Clerk’s intention to do so. 

(c) Exhibits in criminal cases. 

(1) Exhibits in cases in which the mandate has been issued for more than 
five years shall be disposed of in the following manner: 

(A) Physical exhibits consisting of weapons, in whatever form, shall be 
transferred to the U.S. Bureau of Alcohol, Tobacco & Firearms for disposal 
pursuant to Bureau policy. 

(B) Controlled substances, in whatever form, shall be transferred to the 
Arkansas Department of Health for disposal pursuant to Department 
policy. 

(C) All other exhibits, except those contained in the record, may be 
destroyed at the discretion of the Clerk. 
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(2) All exhibits shall be retained in cases that are subject to continuing 
litigation or in which the defendant received a sentence of death. 

(3) Exhibits in cases which are reversed on appeal shall be transferred to 
the Office of the Prosecutor Coordinator when the mandate from the Court 
issues. ; 


HISTORY: Amended June 7, 2001, effective 
July 1, 2001. 


Rule 3-7. Cover sheet. 


(a) When an initial record or pleading is filed with the Clerk of the Supreme 
Court and Court of Appeals, a cover sheet shall be completed and filed. The 
cover sheet shall be used for case initiation purposes. The cover sheet shall not 
replace or supplement the filing and service of other papers as required by law 
or the Rules of the Supreme Court and Court of Appeals. 

(b) The Administrative Office of the Courts shall be responsible for the 
content and format of the cover sheet and instructions for its use. 

The Clerk shall not accept an initial record or pleading that is not 
accompanied by the cover sheet. The Clerk shall place the completed cover 
sheet in the case file. 

The attorney or pro se litigant at the.time of filing an initial record or 
pleading shall be responsible for completing the information on the cover 
sheet. The cover sheet shall be type written; however, a pro se litigant may 
submit a handwritten cover sheet. 


HISTORY: Adopted June 20, 2013, effective 
August 1, 2013. 


ARTICLE IV. 
BRIEFS 


Rule 

Rule 4-1. Style of electronic briefs. 

Rule 4-2. Contents of electronic briefs. 

Rule 4-3. Special rules for briefs in cases where defendant is sentenced to life imprisonment or 
death and for no-merit briefs. 

Rule 4-4. Filing and service of briefs. 

Rule 4-5. Failure to file briefs in civil and misdemeanor cases. 

Rule 4-6. Amici curiae briefs. 

Rule 4-7. Pro se briefs. 

Rule 4-8. Procedure for no-merit briefs, pro se points, and responses in involuntary-commitment 
cases. 


Rule 4-1. Style of electronic briefs. 


(a) Format. Briefs filed by represented parties shall be typewritten using 
word-processing software, shall be contained in a single electronic file, and 
shall be in word-searchable portable document format (PDF). PDF files shall 
be converted from the word-processing software from which they were created, 
rather than by scanning paper documents. Electronic briefs shall not contain 
hyperlinks to external papers or websites. 

(b) Spacing. Briefs shall be double-spaced, except for quoted material, which 
may be single-spaced and indented. Footnote lines, except quotations, shall be 
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double-spaced. Use of footnotes is not encouraged and should be used spar- 


ingly. 


(c) Margins. The margins at the top bottom, and sides of each page shall be 
not less than one inch except that the top margin of the brief cover shall be not 
less than two inches to accommodate the file-mark. 

(d) Font. Typeface shall be proportionally spaced, shall not be less than 14 
points, and must include serifs, but sans-serif type may be used in headings 


and captions. 


(e) Pagination and bookmarks. Briefs shall be paginated consecutively, and 
the cover page shall be page one. Briefs shall also be bookmarked for ease of 
navigation. There shall be a bookmark for each section of the brief referenced 


in Rule 4-2(a). 


(f) Compliance with Administrative Order No. 19 required. Briefs shall 
comply with the requirements of Administrative Order Number 19 concerning 
confidential information and the following requirements. 

(1) Redaction. Confidential information shall be redacted from appellate 

briefs in the manner described in Arkansas Rule of Civil Procedure 5(c). 

(2) Redaction Not Required for Sealed Cases. If the entire record on appeal 
is sealed pursuant to statute, court rule, court order, or court practice, all 
briefs filed in the case shall be filed under seal, and no redaction is required. 

(3) Unredacted briefs. If court review of any confidential information 
redacted from a brief is necessary to decide the appeal, the party filing the 
brief must file an unredacted version of the brief under seal. If court review 
of redacted confidential information is not necessary to decide the appeal, 
the party filing the brief is not required to file an unredacted brief. 


HISTORY: Amended March 27, 1995; 
amended May 8, 2003; amended May 29, 2003; 
amended October 23, 2008, effective January 1, 
2009; amended December 11, 2008, effective 
January 1, 2009; amended October 29, 2009, 
effective January 1, 2010; amended June 3, 
2010, effective July 1, 2010; amended March 
18, 2014, effective July 1, 2014; amended De- 
cember 17, 2020. 


Publisher’s Notes. 

The Arkansas Supreme Court issued the fol- 
lowing Per Curiam on February 13, 1978: “PER 
CURIAM. In recent years a practice has grown 
up by which counsel attach to their abstracts 
and briefs typewritten, photographed, or Xe- 
roxed copies of written exhibits, such as deeds, 
insurance policies and similar instruments or 
documents. This practice is contrary both to 
Rules 8 and 11 [now Rules 4-1 and 4-3], which 
require that abstracts and briefs be printed, 
and to Rule 9 (d) as amended on February 9, 
1976 [now Rule 4-2(6)], which provides for the 
attachment of only those exhibits ‘which cannot 
be abstracted in words.’ Counsel’s failure to 
abstract such exhibits frequently makes it im- 
possible for the member of the court to properly 
consider the exhibits as reproduced. Effective 
April 1, 1978, the clerk will not accept abstracts 
and briefs not complying in this respect with 
the court’s rules.” 

The December 17, 2020 amendments con- 
cerning electronic filing of appeal records are 


mandatory for cases in which the notice of 
appeal was filed on or after June 1, 2021. In its 
December 17, 2020, order, the Supreme Court 
of Arkansas stated: “[Wle authorize the clerk of 
this court to accept for filing conventional paper 
appeal records when the notice of appeal is filed 
prior to June 1, 2021, but the briefs in those 
cases must include an abstract and an adden- 
dum. For all cases in which the notice of appeal 
is filed on or after June 1, 2021 (except for cases 
in which the appellant is proceeding pro se), the 
record shall be filed in electronic format. 

“At this time, we also take the opportunity to 
highlight the importance of the new ‘jurisdic- 
tional statement’ and ‘statement of the case and 
the facts’ sections that were included in the 
proposed amendments and are adopted as final 
today. These new sections replace the abstract 
and addendum requirements and are therefore 
crucial to appellate briefing under the rules as 
amended. Id. at 3—4. The addendum provided 
the court with information about all of the 
claims raised below, the disposition of those 
claims, and the timeliness of the appeal so that 
we could confirm our appellate jurisdiction. 
This jurisdictional information must now be 
contained in the new jurisdictional statement. 
Ark. Sup. Ct. R. 4-2(a)(5) (as amended by this 
order). And the statement of the case and the 
facts section, like the abstract before it, must 
contain all ‘material’ information that ‘is essen- 
tial to understand the case and to decide the 
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issues on appeal.’ Compare Ark. Sup. Ct. R. 
4-2(a)(5) (the former abstract rule) with Ark. 
Sup. Ct. R. 4-2(a)(6) (the new statement of the 
case and the facts rule as amended by this 
order). Thus, appellate practitioners must be 
careful to discuss important factual and proce- 
dural information in the new statement of the 
case and the facts section so that the appellate 
courts can understand the evidence presented 
below to decide the issues on appeal. The juris- 
dictional statement and the statement of the 
case and the facts must also be supported by 
pinpoint citations to the electronic record in the 
format required by Supreme Court Rule 4-2(f) 
as amended by this order. 

“These new rules still require the appellant 
to transmit the record on appeal from the 
circuit court to the appellate courts. As noted in 
In re Acceptance of Records on Appeal in Elec- 
tronic Format and Elimination of the Abstract- 
ing and Addendum Requirements, 2019 Ark. 
213, we are exploring the possibility of an 
automated process that would allow the circuit 
clerks to submit trial court records directly to 
the appellate clerk. We continue to explore that 
possibility. As technology improves, it is essen- 
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tial that we keep pace to ensure maximum 
access to justice. 

“Lastly, we authorize the clerk of this court to 
promulgate and update policies and procedures 
for the implementation of this order and for the 
use and operation of the electronic-filing and 
document-management systems. See In re Ac- 
ceptance of Records on Appeal in Electronic 
Format, 2019 Ark. 213, at 6-7.” 


Addition to Reporter’s Notes, 2014 Amend- 
ment: 

Both Rule 4-1 and Rule 4-4 required the filing 
on appeal of nine copies of redacted briefs and 
nine copies of unredacted briefs, for a total of 
eighteen copies. However, only one copy of the 
redacted brief need be filed-for public viewing- 
while 17 copies of the unredacted briefs should 
be filed for use by the courts and court person- 
nel. Rules 4-1 and 4-4 are amended accordingly. 


RESEARCH REFERENCES 
Ark. L. Notes 


Watkins, Procedural Notes from All Over, 
1989 Ark. L. Notes 65. 


CASE NOTES 


Abstracts and Briefs. 

The use of typewritten, photographed, or 
xeroxed copies of written exhibits, such as 
deeds, insurance policies, and similar instru- 
ments or documents is contrary to the require- 
ment that abstracts and briefs be printed. 
Lewis v. Miller, 263 Ark. 154, 563 S.W.2d 435 
(1978) (decision under prior rule). 

On appeal of an order granting summary 
judgment, appellant submitted a brief without 
a proper abstract in violation of Ark. Sup. Ct. & 
Ct. App. R. 4-2; the abstract was not in the first 
person; and the line spacing appeared to be 
between single-spaced and double-spaced in 
violation of subsection (a) of this rule. A rebrief- 
ing was ordered to correct these problems. 
Wilkins & Assocs. v. Vimy Ridge Mun. Water 
Improvement Dist. No. 139, 372 Ark. 117, 270 
S.W.3d 869 (2008). 


Compliance Required. 

Where appellant’s brief lacked a jurisdic- 
tional statement as required by S. Ct. and Ct. 
App. Rule 4-2(a)(2), the abstract portion of 
appellant’s brief was in large portion single- 
spaced in contravention of subsection (a) of this 
rule, deposition testimony which appeared to 
be quoted verbatim was neither single space 
nor indented, the abstract contained informa- 
tion that was clearly unnecessary for determi- 
nation of the issues presented, but was lacking 
information that is pertinent, and appellant 
failed to abstract the notice of appeal as well as 


the order of the trial court, the abstract was 
insufficient. Trapp v. Economy Eng’g Co., 316 
Ark. 89, 871 S.W.2d 345 (1994). 

Court could not reach the merits of insurance 
company’s appeal because of the company’s 
failure to comply with the court’s addendum 
requirements pursuant to this rule and Ark. 
Sup. Ct. & Ct. App. R. 4-2; the company failed 
to include, among other necessary and missing 
pleadings, the company’s motion and brief for 
partial summary judgment, the insured’s re- 
sponse to the motion, and the company’s reply 
to the insured’s response. Unum Life Ins. Co. of 
Am. v. Edwards, 361 Ark. 150, 205 S.W.3d 126 
(2005). 


Contents of Abstract. 

Where four pages of the abstract were single- 
spaced in violation subsection (a) of this rule, 
and certain material testimony was omitted in 
violation of S. Ct. & Ct. App. R. 4-2, but the 
omitted material was supplied by the state ina 
supplemental abstract, the abstract was held 
not to be flagrantly deficient. Johnson v. State, 
319 Ark. 3, 888 S.W.2d 661 (1994). 


Handwritten Briefs. 

Where a pro se appellant submits a motion 
for permission to file a handwritten brief in 
which he makes a substantial showing that his 
suit has merit and that he is unable to submit 
a typed brief, the Supreme Court will accept a 
legible handwritten brief. Glick v. Lockhart, 
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288 Ark. 417, 706 S.W.2d 178 (1986); Hayes v. 
Lockhart, 288 Ark. 419, 706 S.W.2d 179 (1986); 
Patterson v. Smith, 289 Ark. 564, 712 S.W.2d 
922 (1986) (preceding decisions under prior 
rule). 

There is no absolute right to file a handwrit- 
ten brief on appeal; however, if a pro se appel- 
lant makes a substantial showing that he is 
entitled to relief and that he does not have 
access to a typewriter, the appellate court will 
accept a legible handwritten brief. Miner v. 
Furman, 318 Ark. 883, 887 S.W.2d 310 (1994). 

Where appellants stated in conclusory fash- 
ion that the appeal had merit, with no showing 
that there was substantial merit to the appeal, 
the request to file a handwritten brief was 
denied. Miner v. Furman, 318 Ark. 883, 887 
S.W.2d 310 (1994). 


Length of Briefs. 

Occasionally the court will grant a waiver of 
the 25-page limit, but only if the party can 
demonstrate that the limits cannot in fairness 
be met. Pemberton v. State, 291 Ark. 198, 723 
S.W.2d 372 (1987) (decision under prior rule). 

Where the appellants submitted a supple- 
mental brief that was 10 pages in length and 
contained 28 single-spaced footnotes, one of 
which exceeded two full pages of text, the court 
struck the brief and ordered the appellants to 
resubmit a supplemental brief that conformed 
with the rule. Bharodia v. Pledger, 339 Ark. 89, 
2 S.W.3d 783 (1999). 

Pursuant to its authority under Ark. Sup. Ct. 
& Ct. App. R. 4-2(b)(3) to reach sua sponte 
issues of deficiencies in briefs, the court did not 
reach the merits of an appeal because of appel- 
lant’s failure to comply with this rule; appel- 
lant’s brief was not double-spaced as required 
by this rule, thus resulting in a brief that 
exceeded 25 pages of text. The court ordered 
rebriefing by appellant. Nash v. Ark. Elevator 
Safety Bd., 370 Ark. 86, 257 S.W.3d 80 (2007). 


Premature Pro Se Brief. 

Where defendant was assigned counsel who 
had not yet filed a brief in his behalf, defen- 
dant’s motion to file a supplemental pro se brief 
was premature since he had not read his attor- 
ney’s brief. Wade v. State, 288 Ark. 94, 702 
S.W.2d 28 (1986) (decision under prior rule). 
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Pro Se Motion Insufficient. 

Motion to proceed pro se on appeal was 
insufficient where defendant did not indicate 
whether he could submit a typewritten brief as 
required by the rules and did not submit an 
affidavit refusing services of an attorney on 
appeal in accordance with subsection (d) of this 
rule. Gay v. State, 289 Ark. 236, 713 S.W.2d 232 
(1986) (decision under prior rule). 


Stays. 

This rule does not provide a standard by 
which the appellate court is to consider re- 
quests for stays of trial court orders, but the 
implication is that the appellate court has dis- 
cretionary authority to issue a stay. Smith v. 
Denton, 313 Ark. 463, 855 S.W.2d 322 (1993) 
(decision under prior rule). 


Supplemental Pro Se Brief. 

The Supreme Court will permit an appellant 
to submit a pro se supplemental brief if the 
appellant can demonstrate that the attorney 
has omitted an issue on which he or she is likely 
to prevail. Locklear v. State, 290 Ark. 70, 716 
S.W.2d 766 (1986) (decision under prior rule). 


Waiver of Counsel. 

To enter a voluntary and intelligent waiver of 
counsel, the appellant must indicate in his 
motion to proceed pro se that at least he is 
aware of the right to counsel and that he 
understands the advantages of being repre- 
sented by counsel and the disadvantages of 
self-representation. Gidron v. State, 312 Ark. 
517, 850 S.W.2d 331 (1993) (decision under 
prior rule). 


Withdrawal of Counsel’s Brief. 

Where the defendant was appointed compe- 
tent counsel and he chose to refuse her assis- 
tance by voluntarily electing to exercise his 
right to represent himself, the brief filed by 
counsel was withdrawn when counsel was re- 
lieved; therefore, the defendant cannot adopt 
counsel’s brief but substitute his own argument 
on one point for the argument written by coun- 
sel. Wade v. State, 288 Ark. 473, 706 S.W.2d 392 
(1986) (decision under prior rule). 


Cited: 
Kyzar v. City of W. Memphis, 359 Ark. 366, 
197 S.W.3d 502 (2004). 


Rule 4-2. Contents of electronic briefs. 


(a) Appellants’ briefs. The contents of appellants’ briefs shall be in the 


following order: 


(1) Cover. On the cover of every brief there should appear the number and 
style of the case in the Supreme Court or Court of Appeals; a designation of 
the court from which the appeal is taken, and the name of its presiding 
judge; the title of the brief; and the name or names of counsel who prepared 
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it, including their bar numbers, addresses, telephone numbers, and e-mail 
addresses. , 

(2) Table of contents. Each brief must include a table of contents. It should 
reference the page number for the beginning of each of the major sections 
identified in Rule 4-2(a)(2)-(10). Internal hyperlinks in the table of contents 
to each section is permissible, but not required. 

(3) Points on appeal. The appellant shall list and separately number, 
concisely and without argument, the points relied upon for a reversal of the 
judgment or decree. The appellee must follow the same sequence and 
arrangement of points as contained in the appellant’s brief and may then 
state additional points. Either party may insert under any point not more 
than two citations which the party considers the principal authorities on 
that point. 

(4) Table of authorities. The table of authorities shall be an alphabetical 
listing of authorities with a designation of the page number of the brief on 
which the authority appears. The authorities shall be grouped as follows: 

(A) Cases 

(B) Statutes and Rules 

(C) Books and Treatises 

(D) Miscellaneous 
(5) Jurisdictional Statement. Briefs must contain a brief statement, 

supported by citations to applicable authority and to the pages of the 
appellate record, demonstrating the appellate court’s jurisdiction. The 
statement must identify: 

(A) Information demonstrating that the appeal is from a final order or 
judgment that disposes of all of the parties’ claims, or information 
establishing the appellate court’s jurisdiction on some other basis; 

(B) The filing dates establishing the timeliness of the appeal; and 

(C) Whether, under Supreme Court Rule 1-2, the appeal should be 
decided by the Arkansas Supreme Court or the Arkansas Court of Appeals. 
(6) Statement of the case and the facts. The appellant’s brief shall contain 

a concise statement of the case and the facts without argument. The 
statement shall identify and discuss all material factual and procedural 
information contained in the record on appeal. Information in the appellate 
record is material if the information is essential to understand the case and 
to decide the issues on appeal. All material information must be supported 
by citations to the pages of the appellate record where the information can 
be found. 

(7) Argument. Arguments shall be presented under subheadings num- 
bered to correspond to the outline of points to be relied upon. For each issue, 
the applicable standard of review shall be concisely stated at the beginning 
of the discussion of the issue. Citations of decisions of the Arkansas Supreme 
Court and Court of Appeals must be from the official reports, and all 
citations to both official and unofficial reports shall follow the format 
prescribed in Rule 5-2. All citations of decisions of any other court must state 
the style of the case and cite the official reporter (including a regional 
reporter so designated by the issuing court) in which the case is found. If the 
case is also reported by unofficial publishers, including an unofficial elec- 
tronic database, one of these should also be cited. Reference in the argument 
portion of the parties’ briefs to material found in the appellate record shall 
be followed by a reference to the page number of the appellate record at 
which such material may be found. 


198 


Rule 4-2 RULES OF SUPREME COURT Rule 4-2 


(8) Request for Relief. The appellant shall request, with specificity, all 
relief sought on appeal. 

(9) Certificate of service. All briefs must include a certificate of service 
evidencing service of the brief in compliance with Rule 4-4(e). 

(10) Certificate of Compliance with Administrative Order No. 19, Admin- 
istrative Order 21 Sec. 9, and With Word-Count Limitations. All briefs must 
include a statement that the brief complies with (1) Administrative Order 
No. 19’s requirements concerning confidential information, (2) Administra- 
tive Order 21, Section 9 which states that briefs shall not contain hyperlinks 
to external papers or websites, and (3) word-count limitations identified in 
Rule 4-2(d). The person preparing the certificate may rely on the word count 
of the word-processing system used to prepare the document. The certificate 
must state the number of words in the document. 

(b) Appellees’ briefs. Appellees’ briefs shall. conform to the requirements of 
Rule 4-2(a) except that appellees may, but are not required to, submit a 
jurisdictional statement and a statement of the case and facts. Appellees may 
adopt by reference all or part of the appellant’s jurisdictional statement or 
statement of the case and the facts and may respond to or supplement those 
statements if the appellee controverts them or believes them to be insufficient. 

(c) Reply Briefs. Reply briefs shall contain a cover, a table of contents, a table 
of authorities an argument, a certificate of service, and a certificate of 
compliance with Administrative Order No. 19 and with the word-count 
limitations contained in Rule 4-2(d). 

(d) Word-Count Limitations: Briefs shall comply with the word-count limi- 
tations identified below, and only the jurisdictional statement, the statement of 
the case and the facts, the argument, and the request for relief shall be counted 
against these limitations. The cover, the table of contents, the points on appeal, 
the table of authorities, the certificate of service, the certificate of compliance, 
and any list of adverse rulings required by Rule 4-3(a) shall not count against 
these limitations. 

(1) Appellants’ brief and appellees’ briefs. Appellants’ briefs and appellees’ 
briefs shall be no longer than 8600 words. 

(2) Reply briefs. Reply briefs shall be no longer than 2875 words. 

(3) Appellees/cross-appellants’ briefs. If an appellee is also a cross-appel- 
lant, the argument on cross-appeal shall appear after the appellee’s argu- 
ment in the brief, and appellee/cross-appellant’s brief shall be no longer than 
14,325 words. 

(4) Reply/cross-appellees’ briefs. If the appellant is also a cross-appellee, 
the cross-appellee’s argument shall follow the appellant’s argument in reply, 
and the reply/cross-appellee’s brief shall be no longer than 11,475 words. 
(e) Motions for expansion of word-count limitations. Motions for an expan- 

sion of the word-count limitations must set forth the reason or reasons for the 
request, must state that a good faith effort to comply with this rule has been 
made, and must specify the number of additional words requested. 

(f) Citation to electronic record. Citation to the circuit clerk’s portion of the 
electronic record shall be enclosed in parentheses, shall include the letters 
“RP” (which is short for “Record-Pleadings”), and shall include the page 
number or numbers where the cited information can be found in the circuit 
clerk’s portion of the record. Citation to the court reporter’s portion of the 
record shall be in the same format but shall include the letters “RT” (which is 
short for “Record-Transcript”). For example, citation to page 57 of the circuit 
clerk’s portion would be “(RP 57),” and citation to page 456 of the court 
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reporter’s transcript would be “(RT 456).” A range of pages should be cited as 
“(RP 231-239) (RT 457-459),” and a series of page numbers should be cited as 


“(RP 7, 67, 231) (RT 45, 334).” 


HISTORY: Amended July 15, 1996, effective 
for all cases in which the record is lodged on or 
after September 1, 1996; amended June 30, 
1997, effective for cases in which the record is 
lodged on or after September 1, 1997; amended 
January 29, 1998, effective for briefs filed after 
July 1, 1998; amended May 31, 2001, effective 
for cases in which the record is lodged in the 
Supreme Court or Court of Appeals on or after 
September 1, 2001; amended June 7, 2001, 
effective July 1, 2001; amended September 20, 
2001, effective for cases in which the record is 
lodged in the Supreme Court or Court of Ap- 
peals on or after September 1, 2001; amended 
January 24, 2002; amended May 8, 2003; 
amended May 29, 2003; amended September 
23, 2004; amended February 10, 2005; 
amended October 29, 2009, effective January 1, 
2010; amended March 31, 2011; amended 
March 138, 2014, effective July 1, 2014; 
amended December 7, 2017, effective January 
1, 2018; amended December 17, 2020. 


Publisher’s Notes. 

The Arkansas Supreme Court issued the fol- 
lowing Per Curiam on February 13, 1978: “PER 
CURIAM. In recent years a practice has grown 
up by which counsel attach to their abstracts 
and briefs typewritten, photographed, or Xe- 


roxed copies of written exhibits, such as deeds, — 


insurance policies, and similar instruments or 
documents. This practice is contrary both to 
Rules 8 and 11 [now Rules 4-1 and 4-3], which 
require that abstracts and briefs be printed, 
and to Rule 9 (d), as amended on February 9, 
1976 [now Rule 4-2(6)], which provides for the 
attachment of only those exhibits ‘which cannot 
be abstracted in words.’ Counsel’s failure to 
abstract such exhibits frequently makes it im- 
possible for the members of the court to prop- 
erly consider the exhibits as reproduced. Effec- 
tive April 1, 1978, the clerk will not accept 
abstracts and briefs not complying in this re- 
spect with the court’s rules.” 

By Per Curiam dated July 15, 1996, the 
Supreme Court provided, in part, that effective 
for cases in which the record is lodged in the 
Supreme Court or Court of Appeals on or after 
September 1, 1996, and as more fully explained 
in the amended rules which follow [Sup. Ct. & 
Ct. App. Rules 1-2, 2-4, 4-2], it will be necessary 
for the appellant, at the time the appellant’s 
brief is filed, to complete and file a “Cover Sheet 
and Jurisdictional Statement.” The chief aim of 
these papers is to identify cases of legal signifi- 
cance and importance, irrespective of the cat- 
egory of the law, which should be decided in the 
Supreme Court. Each court shall review the 
information contained in the Cover Sheet and 


Jurisdictional Statement as a threshold matter 
to assess whether the appeal is filed in the 
proper court, and, if not, to promptly transfer or 
certify the case. 

The Supreme Court wished to emphasize 
that as of the January 24, 2002 amendment to 
this Rule, the Argument portion of a brief now 
requires that for each issue, the applicable 
standard of review shall be concisely stated at 
the beginning of the discussion of the issue. 

The December 17, 2020 amendments con- 
cerning electronic filing of appeal records are 
mandatory for cases in which the notice of 
appeal was filed on or after June 1, 2021. In its 
December 17, 2020, order, the Supreme Court 
of Arkansas stated: “[W]e authorize the clerk of 
this court to accept for filing conventional paper 
appeal records when the notice of appeal is filed 
prior to June 1, 2021, but the briefs in those 
cases must include an abstract and an adden- 
dum. For all cases in which the notice of appeal 
is filed on or after June 1, 2021 (except for cases 
in which the appellant is proceeding pro se), the 
record shall be filed in electronic format. 

“At this time, we also take the opportunity to 
highlight the importance of the new ‘jurisdic- 
tional statement’ and ‘statement of the case and 
the facts’ sections that were included in the 
proposed amendments and are adopted as final 
today. These new sections replace the abstract 
and addendum requirements and are therefore 
crucial to appellate briefing under the rules as 
amended. Id. at 3—4. The addendum provided 
the court with information about all of the 
claims raised below, the disposition of those 
claims, and the timeliness of the appeal so that 
we could confirm our appellate jurisdiction. 
This jurisdictional information must now be 
contained in the new jurisdictional statement. 
Ark. Sup. Ct. R. 4-2(a)(5) (as amended by this 
order). And the statement of the case and the 
facts section, like the abstract before it, must 
contain all ‘material’ information that ‘is essen- 
tial to understand the case and to decide the 
issues on appeal.’ Compare Ark. Sup. Ct. R. 
4-2(a)(5) (the former abstract rule) with Ark. 
Sup. Ct. R. 4-2(a)(6) (the new statement of the 
case and the facts rule as amended by this 
order). Thus, appellate practitioners must be 
careful to discuss important factual and proce- 
dural information in the new statement of the 
case and the facts section so that the appellate 
courts can understand the evidence presented 
below to decide the issues on appeal. The juris- 
dictional statement and the statement of the 
case and the facts must also be supported by 
pinpoint citations to the electronic record in the 
format required by Supreme Court Rule 4-2(f) 
as amended by this order. 
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“These new rules still require the appellant 
to transmit the record on appeal from the 
circuit court to the appellate courts. As noted in 
In re Acceptance of Records on Appeal in Elec- 
tronic Format and Elimination of the Abstract- 
ing and Addendum Requirements, 2019 Ark. 
213, we are exploring the possibility of an 
automated process that would allow the circuit 
clerks to submit trial court records directly to 
the appellate clerk. We continue to explore that 
possibility. As technology improves, it is essen- 
tial that we keep pace to ensure maximum 
access to justice. 

“Lastly, we authorize the clerk of this court to 
promulgate and update policies and procedures 
for the implementation of this order and for the 
use and operation of the electronic-filing and 
document-management systems. See In re Ac- 
ceptance of Records on Appeal in Electronic 
Format, 2019 Ark. 213, at 6-7.” 


Court’s Notes re Addendum: 

The Court is cognizant that the requirement 
of the Addendum is a significant addition to the 
brief, and there will be a period of adjustment. 
Thus, for a reasonable period, the Clerk of the 
Court should be liberal in granting extensions 
pursuant to Rules 4-3(k) and 4-4(c) to enable a 
party to remedy a problem with an Addendum. 


Addition to Reporter’s Notes, 2014 Amend- 
ment: 
The amendment to Rule 4-2(a)(9) requiring 
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placement of volume numbers and number of 
volumes near the bottom of the cover page on 
briefs that contain multiple volumes is a house- 
keeping matter to assist in the orderly opera- 
tion of the Clerk’s office. 


RESEARCH REFERENCES 


Ark. L. Notes 

Watkins, Procedural Notes from All Over, 
1989 Ark. L. Notes 65. 

Watkins, Abstracting the Record on Appeal: 
The Dragon Lives, 2001 Ark. L. Notes 85. 


Ark. L. Rev. 

Arkansas Appellate Practice: Abstracting the 
Record, 31 Ark. L. Rev. 359. 

Notes, Richardson v. State: Ark. R. Crim. P. 
8.1 — A Rule in Need of a Standard, 38 Ark. L. 
Rev. 842. 

Recent Developments, Alleviating Congest- 
ing in Arkansas Appellate Courts: Recent 
Changes in the Appellate Process, 51 Ark. L. 
Rey. 453. . 

Watkins & Marshall, A Modest Proposal: 
Simplify Arkansas Appellate Practice by Abol- 
ishing the Abstracting Requirement, 53 Ark. L. 
Rev. 37. 


CASE NOTES 


Constitutionality. 

The court rejected the argument that the 
abstracting requirements of this rule are an 
unfair imposition upon poor litigants and are 
unnecessary for the resolution of substantive 
issues. Allen v. Routon, 57 Ark. App. 137, 943 
S.W.2d 605 (1997). 


In General. 

In a homeowner’s appeal from judgment in a 
negligence action against a gas company, the 
inclusion in her addendum and abstract of 
materials regarding her medical records and 
the deposition of an expert witness who did not 
testify at trial was improper because, under 
subsection (a) of this rule, they were irrelevant 
to the points on appeal, namely, issues regard- 
ing the admission or exclusion of certain unre- 
lated evidence and the propriety of a jury 
instruction on the last clear chance doctrine; 
hence, the court ordered the homeowner to 
remove the irrelevant materials from adden- 
dum and abstract and to resubmit the brief, 
addendum, and abstract within 15 days of its 
order. Miller v. Hometown Propane Gas, Inc., 
82 Ark. App. 82, 110 S.W.3d 304 (2008). 

Court noted that doctrinal labels were not 
controlling, but the substance of the argument 


made was, and all parties having fully briefed 
the dispositive issue, the court can and did 
decide it. Miller v. Cothran, 102 Ark. App. 61, 
280 S.W.3d 580 (2008). 


Abstract. 


—Abstract Required. 
—Contents of Abstract. 
—Failure to Abstract. 
—Sufficiency of Abstract. 


—Abstract Required. 

On appeal of the grant of summary judgment 
in an action filed under the Arkansas Freedom 
of Information Act, §§ 25-19-101 — 109, appel- 
lant contended that abstracting the summary 
judgment hearing was not necessary because 
his cause of action was premised upon consti- 
tutional violations. The Supreme Court of Ar- 
kansas held that appellant failed to show that 
he should be relieved from the abstracting 
requirement under subdivision (a)(5) of this 
rule; any deficiencies in the abstract would be 
addressed by the court at the appropriate time. 
Loveless v. Tucker, 2009 Ark. 424 (2009). 

Defendant’s conviction for third-offense driv- 
ing while intoxicated was proper because, de- 
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spite the appellate court’s having previously 
remanded the case to defendant with a sugges- 
tion that he include a copy of the video in his 
addendum, he declined to do so; instead, the 
appellate court only received a transcript that 
obviously did not show the quality of his driving 
or his speech. The record on appeal was limited 
to what was included in the briefs and the 
abstract, and the burden was clearly placed on 
defendant to provide an abstract and adden- 
dum sufficient for appellate review; further- 
more, subdivision (b)(3) of this rule authorized 
the appellate court to affirm if a defendant 
failed to correct an omission in his or her 
abstract or addendum. Heathman v. State, 
2009 Ark. App. 601 (2009). 

After appellant distributor had presented the 
Arkansas Supreme Court with a transcript and 
abstract of the circuit court’s hearing, which 
were essential to the understanding of the 
questions presented on appeal, pursuant to 
subdivision (a)(5) of this rule, the court could 
proceed with the merits of the appeal. Land- 
mark Novelties, Inc. v. Ark. State Bd. of 
Pharm., 2010 Ark. 40, 358 S.W.3d 890 (2010). 

Appellant was ordered to file a substituted 
brief, abstract and addendum, because the 
transcript of the motion-to-dismiss hearing was 
material and appellant was required to ab- 
stract it. Evins v. Carvin, 2012 Ark. App. 622 
(2012). 

In reviewing the evidence to support appel- 
lant’s second-degree murder conviction, the 
court would not consider a 911 call because the 
record did not contain a verbatim record of the 
call as the jury heard it and because the call 
was not properly abstracted. Rainer v. State, 
2012 Ark. App. 588 (2012). 

Doctor’s deposition was in the record because 
the company attached it to its motion to strike 
the doctor as an expert. Although the worker 
and his wife did not rely on anything concern- 
ing the doctor or his opinion, rebriefing was 
ordered. As the doctor’s deposition was con- 
tained in the addendum, it was required to be 
abstracted. Thompson v. Tyson Foods, Inc., 
2015 Ark. App. 241 (2015). 

Court of appeals was unable to decide the 
merits of a case that had determined custody of 
the parties’ child because of deficiencies in the 
briefs of each party; neither party had ab- 
stracted pretrial hearings in the case or any 
portion of the record. Doughty v. Douglas, 2016 
Ark. App. 461, 503 S.W.3d 848 (2016). 


—Contents of Abstract. 

As it is a practical impossibility for the seven 
justices of the Arkansas Supreme Court to 
examine a single transcript filed with that 
court, it is absolutely essential that an appel- 
lant produce an abstract containing only the 
information necessary for them to decide his or 
her appeal. Edwards v. Neuse, 312 Ark. 302, 
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849 S.W.2d 479 (1993) (decision under prior 
rule). 

Excessive abstracting is as violative of the 
rules as omissions of material pleadings, exhib- 
its, and testimony; scores of single-spaced 
pages of pleadings and transcripts copied ver- 
batim from the record, rather than condensed 
in compliance with this rule, are strongly dis- 
couraged. St. Paul Fire & Marine Ins. Co. v. 
Brady, 319 Ark. 301, 891 S.W.2d 351 (1995). 

Where the juvenile’s abstract and addendum 
were deficient because the juvenile failed to 
include the video retrieved from store, such 
that the appellate court could not reach merits 
of the juvenile’s appeal from his delinquency 
adjudication for shoplifting, the appellate court 
ordered the juvenile to supplement the record 
and rebrief the case. Simmons v. State, 80 Ark. 
App. 426, 97 S.W.3d 421 (2003). 

Defendant’s brief was deficient enough for 
the appellate court to order rebriefing; defen- 
dant was required to prepare an abstract that 
provided the appellate court with a better un- 
derstanding of the questions presented on ap- 
peal, and the brief filed by defendant’s counsel 
was deficient in that it did not adequately and 
zealously present the issues and cited the ap- 
pellate court to persuasive authority. Spears v. 
State, 82 Ark. App. 376, 109 S.W.3d 139 (2003). 

Subdivision (a)(5) of this rule merely pro- 
vides, in part, that an appellant should abstract 
only such material parts of the testimony of the 
witnesses and colloquies between the court and 
counsel and other parties as are necessary to an 
understanding of all questions presented to the 
court for decision; subdivision (a)(5) of this rule 
does not purport to deal in any way with the 
question of what portions of the trial court 
record an appellant is required to designate as 
the appeal record. Cobbs v. Ark. Dep’t of Hu- 
man Servs., 87 Ark. App. 188, 189 S.W.3d 487 
(2004). 

On review of a termination hearing, the court 
denied a motion filed by the Arkansas Depart- 
ment of Human Services (ADHS) to order ap- 
pellant mother to abstract portions of the re- 
cord that she did not include in her brief as it 
was not the function of the appellate court to 
dictate to an appellant what parts of the record 
she must designate as her record and the ADHS 
was free to designate additional parts of the 
record. Rawles v. Ark. Dep’t of Human Servs., 
89 Ark. App. 331, 202 S.W.3d 547 (2005). 

From an inmate’s tort and civil rights suit 
against the county and a judge, the appellate 
court could not reach the merits of the judge’s 
arguments as he failed to comply with subdivi- 
sion (a)(5) of this rule by failing to abstract 
material parts of the transcripts of the deposi- 
tions given by the jail administrator and the 
sheriff. Gentry v. Robinson, 2009 Ark. 345, 322 
S.W.3d 498 (2009). 

Landlord’s counsel’s abstract was deemed fla- 
grantly deficient pursuant to subdivision (5) of 
this rule where it was inaccurate and mislead- 
ing in numerous respects. Huber Rental Props., 
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LLC v. Allen, 2012 Ark. App. 642, 425 S.W.3d 18 
(2012). . 
Additionally abstracted hearings contributed 
an additional 116 pages to the abstract, which 
was excessive abstracting beyond what was 
necessary to determine the sole issue on ap- 
peal, and the court noted the inclusion of nu- 
merous pages of unnecessary documents in the 
addendum, some in duplicate; although the 
court declined to order rebriefing, the court 
cautioned counsel against such practices in the 
future. McElroy v. State Dep’t of Human Servs., 
2014 Ark. App. 117, 482 S.W.3d 109 (2014). 


—Failure to Abstract. 

Rebriefing was ordered in a state trooper’s 
appeal of a circuit court decision denying his 
motion to dismiss an individual’s complaint 
where he had included a copy of the transcript 
of the hearing on his motion in the addendum 
instead of abstracting the transcript as re- 
quired by subdivision (a)(5) of this rule. Simons 
v. Marshall, 369 Ark. 184, 251 S.W.3d 3038 
(2007). 

Supreme court could not consider the Depart- 
ment of Health and Human Services’ request 
for a writ of prohibition instructing the circuit 
court that it was without jurisdiction to grant a 
wife’s request for an increase in her Medicaid 
benefits as the Department failed to abstract 
the hearing as required by subdivision (b)(3) of 
this rule. Ark. Dep’t of Health & Human Servs. 
v. Smith, 369 Ark. 484, 255 S.W.3d 870 (2007). 

Where the account holder appealed the order 
granting the bank’s motion for summary judg- 
ment in a collection matter, the account holder 
argued that the bank waived its claim for 
$15,000 as one of her points on appeal; how- 
ever, she failed to include an abstract of the 
issue in violation of subdivision (a)(5) of this 
rule. A rebriefing was ordered. Talbert v. U.S. 
Bank, 371 Ark. 429, 266 S.W.3d 741 (2007). 

On appeal from a judgment of forfeiture, a 
rebriefing and a supplemental record were nec- 
essary because the appellant forfeiter’s brief 
did not contain an abstract of the relevant 
colloquies between the trial court and counsel 
as required by subdivision (a)(5) of this rule and 
the record contained no hearing transcript. 
$1834.00 U.S. Currency v. State, 371 Ark. 471, 
267 S.W.3d 593 (2007). 

Doctor’s deposition and testimony were not 
abstracted contrary to the rule, and the docu- 
ments were critical to addressing the claims. 
Shaver v. Ashley County Det. Ctr., 2014 Ark. 
App. 620 (2014). 


—Sufficiency of Abstract. 

Abstract was not excessive where it was a 
mere fifteen pages long, did not prevent the 
court from reaching the merits of the case or 
cause a delay in the disposition of the appeal, 
and where a removal of all irrelevant or imma- 
terial portions would not result in a substantial 
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change in the length of the abstract because 
nearly all portions were material and necessary 
to the court’s understanding of the issues. Tal- 
bert v. U.S. Bank, N.A., 372 Ark. 148, 271 
S.W.3d 486 (2008). 

In a civil forfeiture case, although the notice 
of appeal designated a partial record, the ab- 
stract and addendum contained the material 
parts of the forfeiture proceeding and all rel- 
evant pleadings necessary to an understanding 
of the issue raised in the case. $ 735 in U.S. 
Currency v. State, 90 Ark. App. 358, 205 S.W.3d 
816 (2005), rev'd, $ 735 in United States Cur- 
rency v. State, 364 Ark. 526, 222 S.W.3d 209 
(2006). 


Abstract Insufficient. 


—Egregious Deficiencies. 
—Illustrative Cases. 
—Improper Abstract. 

Petitioner, Arkansas Department of Human 
Services (DHS), was directed to file a complying 
abstract and brief where the abstract it had 
submitted was deficient in that the hearing 
held on its motion to set aside the trial court’s 
adverse order was not abstracted. Ark. Dep’t of 
Human Servs. v. Collier, 351 Ark. 380, 92 
S.W.3d 683 (2002). 

Because of modification of the abstracting 
rules, where appellant’s abstract and adden- 
dum were deficient such that the appellate 
court could not reach the merits of the case, 
appellant had 15 days from the date of the 
appellate court’s opinion to file a substituted 
abstract, addendum, and brief to conform to 
subdivision (a)(5) of this rule and mere modifi- 
cations of the original brief would not be ac- 
cepted. McNeil v. Lillard, 79 Ark. App. 69, 86 
S.W.3d 389 (2002). 

Because town’s brief failed to include an 
abstract of the hearing on the motion appealed 
and copies of pleading essential to an under- 
standing of the case, the appellate court found 
the brief deficient and could not reach the 
merits of the case. City of Dover v. City of 
Russellville, 351 Ark. 557, 95 S.W.3d 808 
(2003). 

Because the candidate provided the appellate 
court with a flagrantly deficient abstract, the 
appellate court ordered a rebriefing; the appel- 
late court was unable to reach the merits of the 
case because the abstract failed to provide 
material testimony and colloquies necessary to 
understand the questions on appeal. Jones v. 
Phillips County Election Comm’n, 357 Ark. 384, 
167 S.W.3d 662 (2004). 

Defendant was ordered to submit a substi- 
tuted brief that contained a revised abstract 
and addendum that included all relevant infor- 
mation necessary to an understanding of the 
issues presented on appeal where the abstract 
and the addendum were insufficient because (1) 
the abstract failed to mention the proceeding 
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from which the abstracted testimony came, (2) 
the appellate court was left in the dark about 
what issues were raised supporting suppres- 
sion and what arguments were made opposing 
it, and (3) defendant failed to abstract the brief 
in support of the motion to suppress or, alter- 
natively, to include a copy of that brief in the 
addendum. Patrick v. State, 358 Ark. 300, 188 
S.W.3d 906 (2004). 

Defendant failed to comply with subdivision 
(a)(5) of this rule during rebriefing because 
defense counsel again failed to abstract the 
material parts of the testimony of the witnesses 
and colloquies between the trial court and 
counsel and other parties that were necessary 
to an understanding of all questions presented 
to the appellate court for decision; however, 
rather than summarily affirming pursuant to 
subdivision (b)(3) of this rule, the appellate 
court, in its discretion, again ordered rebriefing 
to correct the abstracting deficiencies. Spears v. 
State, 82 Ark. App. 376, 109 S.W.3d 139 (2003). 

In challenging the denial of sanctions in a 
workers’ compensation proceeding, appellant 
was ordered to submit a substituted brief that 
contained an abstract of the hearing denying 
his motion for sanctions because it was appar- 
ent that the hearing held on appellant’s motion 
was not abstracted in accordance with subdivi- 
sion (a)(8) of this rule; a copy of the transcript 
from the hearing was improperly included in 
the addendum. Calaway v. Dickson, 360 Ark. 
463, 201 S.W.3d 931 (2005). 

On appeal from the denial of defendant’s 
motion to suppress, neither the motion nor the 
supporting briefs were included in the record 
and the trial court’s order denying the motion 
was not abstracted; as these documents were 
imperative to the review of his appeal, defen- 
dant was ordered to submit a substituted brief 
that included all the documents necessary to an 
understanding of the issues in the case. Baker 
v. State, 362 Ark. 242, 208 S.W.3d 96 (2005). 

Abstract and addendum were deficient where 
the transcript of a hearing consisted of 57 
pages, but the abstract of the hearing only 
consisted of 3 '/, pages, and a review of the 
record revealed that counsel for both parties 
had engaged in several colloquies concerning 
the arguments raised on appeal which were not 
included in the abstract. Pro-Comp Mgmt. v. 
R.K. Enters., LLC, 365 Ark. 111, 225 S.W.3d 
389 (2006). 

Petition for a writ of prohibition requesting 
that the circuit court be directed to transfer a 
workers’ compensation case to the state work- 
ers’ compensation commission was denied with- 
out prejudice where the petitioner ailed to 
include the employee’s complaint, the answer, 
and the motion to transfer, as required by 
subdivision (a)(8) of this rule and failed to 
include an abstract of the hearing on the mo- 
tion to transfer, as required by subdivision 
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(a)(5) of this rule. Erin, Inc. v. Circuit Court, 
368 Ark. 595, 247 S.W.3d 849 (2007). 

County’s brief on its appeal of a circuit court 
order was deficient under subdivision (a)(8) 
(2006) of this rule where its addendum did not 
include the complaint for declaratory judg- 
ment, the motion for summary judgment, the 
brief in support of the motion for summary 
judgment, the answer, or any of the other 
pleadings considered by the circuit court in 
reaching its determination. White County v. 
Cities of Judsonia, Kensett, & Pangburn, 368 
Ark. 603, 247 S.W.3d 863 (2007). 

In a breach of contract case, a brief filed by a 
lessor did not comply with subdivision (a)(5) of 
this rule because it contained an insufficient 
abstract. The inclusion of a copy of each tran- 
script was not sufficient. Hanners v. Giant Oil 
Co. of Ark., Inc., 369 Ark. 226, 253 S.W.3d 424 
(2007). 

In a case on review from the appellate court’s 
reversal of defendant’s drug convictions, re- 
briefing was ordered because defendant’s brief 
was not in compliance with subdivision (b)(3) of 
this rule, as a copy of defendant’s suppression 
motion was not included in the addendum, and 
defendant’s abstract of the suppression hearing 
did not contain the arguments made by counsel 
at the hearing. Yarbrough v. State, 369 Ark. 
280, 253 S.W.3d 464 (2007). 

Purported landowner raised various issues 
on appeal, but, contrary to subdivision (a)(5) of 
this rule, he failed to include a complete trial 
transcript in the record and he failed to provide 
a proper abstract of the transcript that in- 
cluded all material parts of the testimony as 
were necessary to an understanding of all ques- 
tions presented to the court for decision. Chio- 
dini v. Lock, 2009 Ark. 343, 322 S.W.3d 9 (2009). 

Merits of appellant father’s appeal of the 
dismissal of his petition for abatement of child 
support during his incarceration could not be 
reached because his abstract and addendum 
were deficient under this rule due to the fact 
that the father failed to, inter alia, properly 
abstract the transcript of the telephone hearing 
on his petition and omitted several documents 
from the addendum, such as his amended peti- 
tion, which were contained in the record. New- 
ton v. Office of Child Support Enforcement, 
2012 Ark. App. 463 (2012). 

Abstract insufficient. Daily v. Schmidt, 2018 
Ark. App. 457 (2018); Farmer v. State, 2019 
Ark. App. 98, 569 S.W.3d 376 (2019). 

Abstract was not impartial because appellant 
failed to abstract a critical portion of his testi- 
mony that was not favorable to his argument. 
Bugg v. Dir., Dep’t of Workforce Servs., 2020 
Ark. App. 206 (2020). 


—Egregious Deficiencies. 

Appellant’s abstract was in flagrant violation 
of subdivision (a)(5)(B) of this rule where it 
contained partially fabricated witness testi- 
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mony, numerous manufactured statements at- 
tributed to the trial judge, misquotes, and other 
distortions of the record. Stebbins v. Stebbins, 
2016 Ark. App. 385 (2016). 


—Illustrative Cases. 

An abstract was insufficient to allow review 
where the appellant condensed a 219-page re- 
cord into a seven-page abstract and, inter alia, 
failed to include the complete order appealed 
from. Luttrell v. City of Conway, 339 Ark. 408, 5 
S.W.3d 464 (1999). 

Attorney’s abstract on appeal of a decision of 
the Arkansas Supreme Court Committee on 
Professional Conduct was insufficient because 
it only abstracted comments by the Commis- 
sion chairman; the defect was, however, cured 
by a supplemental abstract filed by the Office of 
Professional Conduct, and it was not necessary 
to rebrief the case. Cortinez v. Ark. Supreme 
Court Comm. on Prof] Conduct, 353 Ark. 104, 
111 S.W.3d 369 (2008). 

Where defendant had previously been or- 
dered to rebrief his case due to an insufficient 
abstract and addendum, and the appellate 
court was not able to reach the merits of defen- 
dant’s arguments because he again failed to 
show whether he presented his arguments on 
appeal to the trial judge for consideration, the 
appellate court affirmed defendant’s conviction 
for attempting to manufacture a controlled sub- 
stance. Patrick v. State, 359 Ark. 504, 199 
S.W.3d 74 (2004). 

After rebriefing, counsel again failed to ab- 
stract the material parts of the testimony of the 
witnesses and colloquies between the court and 
counsel and other parties as were necessary to 
an understanding of all questions presented; 
although the appellate court could affirm the 
decision of the trial court for failure to file a 
complying abstract, addendum, and _ brief 
within the prescribed time, it ordered rebrief- 
ing to correct the abstracting deficiencies. 
Spears v. State, 85 Ark. App. 47, 146 S.W.3d 355 
(2004). 

In a foreclosure case, because the abstract 
and addendum failed to provide information 
that was essential to the appellate court’s un- 
derstanding of the case and allowed it to decide 
a continuance issue on appeal, they were defi- 
cient. The appellate court was unable to deter- 
mine if a trial court abused its discretion by 
denying a motion for a continuance at a second 
hearing because there was no abstract of a 
prior hearing; moreover, there was a failure to 
include any order entered by the trial court that 
disposed of the matters raised at that hearing 
in an addendum. SMG 1054, Inc. v. Thompson, 
2014 Ark. App. 149 (2014). 

Appellate court could not review a brother’s 
claim that the trial court erred in allowing his 
counsel to withdraw on the morning of trial 
where the abstract of counsel’s argument, the 
brother’s response, and the trial court’s oral 


RULES OF SUPREME COURT 


Rule 4-2 


reasoning and ruling on the motion were fla- 
grantly deficient under subdivision (a)(5) of this 
rule. Longley v. Gatewood, 2016 Ark. App. 365 
(2016). 

Abstract was insufficient to allow review of 
the brother’s argument that the trial court 
failed to properly consider his laches defense 
where it only partially abstracted the witness 
testimony and failed to include an abstract of 
his own testimony. Longley v. Gatewood, 2016 
Ark. App. 365 (2016). 

Pursuant to subdivisions (a)(5) and (b)(3) of 
this rule, appellant was ordered to submit a 
substituted abstract where the arguments to 
the trial court at the hearing on appellant’s 
summary judgment motion were not in the 
submitted abstract and those arguments were 
relevant and necessary to the appeal, and the 
abstract did not contain a complete copy of the 
transcript of appellee’s criminal trial, which 
could have contained testimony relevant to the 
physical altercation between the parties. Har- 
ris v. Parrish, 2018 Ark. App. 58 (2018). 

Defense counsel was not allowed to withdraw 
and rebriefing was required because of failure 
to adequately abstract and for briefing deficien- 
cies. Hakim v. State, 2018 Ark. App. 378, 553 
S.W.3d 200 (2018). 


—Improper Abstract. 

Appellant police officer’s briefs did not com- 
ply with this rule, where the officer italicized 
and bolded many words and phrases in his 
abstract, embellishing the transcript rather 
than summarizing it without emphasis. Lackey 
v. Mays, 100 Ark. App. 386, 269 S.W.3d 397 
(2007). 

Appellant police officer’s briefs did not com- 
ply with this rule because the officer should 
have distilled the exchanges between the cir- 
cuit court and the lawyers at the many hear- 
ings, and instead, the officer’s abstract of the 
hearings was mostly a retyped transcript of 
them. Lackey v. Mays, 100 Ark. App. 386, 269 
S.W.3d 397 (2007). 

Appellant police officer’s briefs did not com- 
ply with this rule because the officer retained 
the transcript’s question-answer format 
throughout much of his abstract of the trial. 
Lackey v. Mays, 100 Ark. App. 386, 269 S.W.3d 
397 (2007). 

Appellant police officer’s briefs did not com- 
ply with this rule because the officer abstracted 
the documents admitted as exhibits at the 
hearings. Lackey v. Mays, 100 Ark. App. 386, 
269 S.W.3d 397 (2007). 

Appellant police officer’s briefs did not com- 
ply with this rule because the officer mis- 
handled the deposition transcripts; some of 
them were in the abstract, but they remained 
in question-answer format, and summaries of 
some depositions were in the addendum. 
Lackey v. Mays, 100 Ark. App. 386, 269 S.W.3d 
397 (2007). 
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On appeal of an order granting summary 
judgment, appellant’s brief was submitted 
without a proper abstract in violation of this 
rule; the abstract was not in the first person; 
and the line spacing appeared to be between 
single-spaced and double-spaced. A rebriefing 
was ordered to correct these problems. Wilkins 
& Assocs. v. Vimy Ridge Mun. Water Improve- 
ment Dist. No. 139, 372 Ark. 117, 270 S.W.3d 
869 (2008). 

Court of appeals was unable to reach the 
merits of a mother’s appeal because of briefing 
deficiencies; the mother’s abstract failed to of- 
fer an impartial condensation of the record, and 
she failed to abstract all material parts of all 
hearing transcripts, trial transcripts, and depo- 
sition transcripts. Stibich v. Stibich, 2015 Ark. 
App. 369 (2015). 

Rebriefing was required in a mother’s appeal 
of child-custody and visitation orders because 
the mother’s appellate brief did not comply 
with subdivision (a)(5)(B) of this rule as the 
mother’s abstract was entirely a verbatim re- 
production of the transcript. Doughty v. Doug- 
las, 2016 Ark. App. 463 (2016). 

Court of Appeals was unable to reach the 
merits of clients’ arguments because there were 
multiple problems with the record, abstract, 
and addendum; rather than being an impartial 
condensation of the transcript, the abstract 
appeared to consist mainly of a general sum- 
mary of the arguments of counsel and collo- 
quies between counsel and the circuit court, 
with the writer’s impressions of what was 
transpiring at the hearing and commentary 
thereon. Schernikau v. Williamson, 2018 Ark. 
App. 34, 540 $.W.3d 710 (2018). 

Rebriefing ordered because the appellant’s 
abstract was not an impartial condensation of 
the record but was rife with revisions and 
overstatements. Bernard Court, LLC v. Wal- 
mart, Inc., 2020 Ark. App. 260, 598 S.W.3d 563 
(2020). 


Addendum. 

Where appellant seeking review of the dis- 
missal of claims against a motorcycle owner 
included only the order of dismissal in the 
addendum, the addendum did not comply with 
subdivision (a)(8) of this rule and the deficiency 
prevented a review on the merits unless appel- 
lant timely filed a substituted and rule-compli- 
ant addendum. Branscumb v. Freeman, 357 
Ark. 644, 187 S.W.3d 846 (2004). 

Where defendant's addendum lacked the 
judgment and commitment order that were at 
issue on appeal, the notice of appeal, and copies 
of prior convictions that defendant argued were 
improperly used to enhance the sentence, pur- 
suant to subdivision (b)(3) of this rule, defen- 
dant was ordered to submit a substituted ad- 
dendum that included such documentation or 
else risk affirmance of the conviction based on 
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noncompliance with the rule. Dodson v. State, 
357 Ark. 646, 187 S.W.3d 854 (2004). 

Court could not reach the merits of insurance 
company’s appeal because of the company’s 
failure to comply with the court’s addendum 
requirements pursuant to Ark. Sup. Ct. & Ct. 
App. R. 4-1 and this rule; the company failed to 
include, among other necessary and missing 
pleadings, the company’s motion and brief for 
partial summary judgment, the insured’s re- 
sponse to the motion, and the company’s reply 
to the insured’s response. Unum Life Ins. Co. of 
Am. v. Edwards, 361 Ark. 150, 205 S.W.3d 126 
(2005). 

Where the addendum filed in defendant’s 
appellate brief did not contain a timely notice of 
appeal, the brief was insufficient under subdi- 
vision (a)(8) of this rule and rebriefing was 
ordered. Tillman v. State, 363 Ark. 309, 213 
S.W.3d 626 (2005). 

When a pro se petitioner, who sought relief 
under 42 U.S.C.S. § 1983, failed to provide, in 
his addendum, copies of the order from which 
he appealed, the petitioner was ordered to 
rebrief to comply with subdivision (a)(8) of this 
rule. Kennedy v. Byers, 368 Ark. 516, 247 
S.W.3d 525 (2007). 

Wife was ordered to file a substituted adden- 
dum to conform to subdivision (a)(8) (2006) of 
this rule where she failed to include the rel- 
evant contempt petitions against her former 
husband in the addendum and without the 
petitions, it was impossible to decide the case 
on the merits or determine whether her argu- 
ments were preserved. Conlee v. Conlee, 369 
Ark. 178, 251 S.W.3d 306 (2007). 

Where a former ward asserted a fiduciary 
misconduct claim against a bank and appealed 
from the decision approving the bank’s final 
accounting, remand was warranted because the 
record was incomplete; because of the ward’s 
omission in the record, the ward failed to in- 
clude “relevant pleadings” in violation of subdi- 
vision (a)(8) of this rule and was ordered to 
supplement the addendum. Heard v. Regions 
Bank, 369 Ark. 274, 253 S.W.3d 422 (2007). 

Father’s appeal from the termination of his 
parental rights and from the granting to the 
Department of Health and Human Services the 
power to consent to adoption was improper 
because the father’s brief did not comply with 
Ark. Sup. Ct. & Ct. App. R. 6-9 in that the 
father’s addendum failed to include any of the 
previous orders considered by the circuit court 
in its decision to terminate the father’s paren- 
tal rights. Thus, the father was provided with 
15 days from the date of the supreme court’s 
opinion in which to file a substituted brief, 
abstract, and addendum to cure the deficien- 
cies, at his own expense, subdivision (b)(3) of 
this rule. Posey v. Ark. Dep't of Health & 
Human Servs., 370 Ark. 1, 256 S.W.3d 504 
(2007). 
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Although appellant police officer’s addendum 
did not violate the rules, it was organized 
thematically by issue, rather than chronologi- 
cally, which made it appear that the officer was 
trying to persuade the court by organizing the 
documents to his advantage; arranging the 
documentary part of the record chronologically 
was the best practice. Lackey v. Mays, 100 Ark. 
App. 386, 269 S.W.3d 397 (2007). 

On appeal of the order denying attorneys’ 
fees in an action for breach of contract, appel- 
lant failed to include photocopies of the com- 
plete purchase agreement and employment 
agreement in its addendum; because the appel- 
late brief did not comply with subsection (a) of 
this rule, the Supreme Court of Arkansas could 
not consider the appeal. A rebriefing was or- 
dered, and appellant was permitted to use 
pertinent portions of the record from the first 
appeal in order to bring its addendum in com- 
pliance with subdivision (a)(8) of this rule. 
_ Asbury Auto. Used Car Ctr. v. Brosh, 375 Ark. 
121, 289 S.W.3d 88 (2008). 

Neither the addendum nor the record in- 
cluded documentary proof of the date when the 
complaint and first request for admissions were 
served, and such proof of service was essential 
to an understanding of the purported landown- 
er’s first point on appeal. Chiodini v. Lock, 2009 
Ark. 348, 322 S.W.3d 9 (2009). 

In a class action, because insurance compa- 
nies’ brief was not in compliance with subdivi- 
sions (a)(5) and (6) of this rule as they failed to 
include the proper documents in their adden- 
dum, the court was unable to consider their 
motion for a writ of prohibition. Foremost Ins. 
Co. v. Miller County Circuit Court, 2009 Ark. 
636 (2009). 

On appeal of defendant’s conviction for three 
counts of battery in the second degree and one 
count of battery in the first degree, defendant’s 
appellate brief did not comply with subdivision 
(a)(8) of this rule as it did not contain the 
amended information designating the charges 
against him. Because defendant failed to pre- 
serve his challenge to the sufficiency of the 
evidence for appellate review, the deficiency 
was not such that the appellate court could not 
reach the merits of the case. Davis v. State, 
2009 Ark. App. 573 (2009). 

Rebriefing was required because the parties’ 
addenda did not comply with subdivision (a)(8) 
of this rule; a judgment, pleadings, and docu- 
ments necessary to deciding the appeals had 
been omitted. Forever Green Ath. Fields, Inc. v. 
Lasiter Constr., Inc., 2009 Ark. App. 878 (2009). 

In a divorce case where an appeal was dis- 
missed, there were deficiencies in an abstract 
and an addendum that had to be corrected if 
the appeal was refiled. Many of the documents 
did not contain required file marks, the adden- 
dum had to contain omitted pleadings and 
exhibits, and the exhibits in the addendum 
should have been replicas of the exhibits con- 
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tained in the record, rather than photocopies 
from another source. Spears v. Spears, 2012 
Ark. App. 181 (2012). 

Court ordered the trial court to settle the 
record and ordered defendant to file a substi- 
tuted abstract and brief, for purposes of Ark. R. 
App. P.—Civ. 6(e), Ark. R. App. P.—Crim. 4, and 
subdivision (a)(8) of this rule; the record and 
brief, submitted in this appeal, allowed the 
court to address the case’s merits. Reyes v. 
State, 2012 Ark. App. 358 (2012). 

Notice of appeal asserted that a company 
appealed from an order on a motion to confirm 
settlement and for attorney fees, but there was 
not an Ark. R. Civ. P. 54(b) certificate, plus the 
notice did not contain a statement; thus, at a 
minimum, the addendum submitted did not 
contain the order confirming the settlement, 
and without this order, the court had nothing to 
review and the court was not able to determine 
if it had jurisdiction to hear the appeal, and 
thus the court ordered the company to file a 
supplemental addendum under subdivision 
(a)(8) of this rule. Stephens Prod. Co. v. Black- 
ard, 2013 Ark. App. 289 (2013). 

Party’s inclusion of deposition transcripts in 
her addendum, in addition to the abstract, 
violated the briefing rules; she correctly ab- 
stracted the deposition and hearing tran- 
scripts, but the rules required they not be 
placed in the addendum, and while the court 
did not order rebriefing, the court did caution 
counsel against such future practices. Davis v. 
Schneider Nat'l, Inc., 2013 Ark. App. 737, 431 
S.W.3d 321 (2013). 

Counsel’s motion to withdraw was denied 
and counsel was ordered to submit a supple- 
mental record and supplemental addendum be- 
cause counsel failed to include the circuit 
court’s probable-cause order, the maternal 
grandparents’ motion to intervene, and the 
court’s order granting their motion, (which 
documents were material and pertinent), and 
counsel submitted a brief without a proper 
addendum. Perez v. Ark. Dep’t of Human Servs. 
& Minor Child, 2013 Ark. App. 763 (2013). 

In a case where appellant was committed to 
protective custody, supplementation of the re- 
cord was required because missing physician 
statements were material to the case since the 
trial court relied upon those statements in 
finding probable cause to issue an ex parte 
order for emergency custody; moreover, the 
statements were also not included in an adden- 
dum. The appellate court did not have all of the 
evidence which informed and supported the 
trial court’s medical findings and its assertion 
that five physicians opined that appellant was 
unable to care for herself. Doran v. Ark. Dep’t of 
Human Servs., 2014 Ark. App. 238 (2014). 

Throughout the Arkansas Workers’ Compen- 
sation Commission’s opinion, there were refer- 
ences to medical records and a doctor’s deposi- 
tion, but these documents were not in the 
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addendum, and they were essential for the 
court to understand the case and decide the 
issues. Shaver v. Ashley County Det. Ctr., 2014 
Ark. App. 620 (2014). 

Court of appeals was unable to reach the 
merits of a mother’s appeal because of briefing 
deficiencies; the mother’s addendum did not 
contain copies of the non-transcript documents 
in the record on appeal that were essential for 
the appellate court to confirm its jurisdiction, 
understand the case, and decide the issues on 
appeal, and the addendum lacked a full and 
complete copy of several of the trial court’s 
orders essential for review. Stibich v. Stibich, 
2015 Ark. App. 369 (2015). 

Appellant’s addendum did not comply with 
subdivision (a)(8) of this rule where it did not 
include the jury’s verdict forms nor the trial 
court’s order denying appellant’s second motion 
for a new trial (i.e., the order from which he was 
appealing), nor did it include the jury instruc- 
tions actually given by the trial court, which 
were essential to reviewing appellant’s argu- 
ment challenging the denial of his proposed 
instructions. Stebbins v. Stebbins, 2016 Ark. 
App. 385 (2016). 

Because a brief’s table of contents had to 
reference page numbers of the addendum, a 
mother had to number those pages legibly to 
ensure that the material could be located. 
Doughty v. Douglas, 2016 Ark. App. 461, 503 
S.W.3d 848 (2016). 

Rebriefing was required in a mother’s appeal 
of child-custody and visitation orders because 
the mother’s addendum included voluminous 
materials from the record in a companion case, 
contrary to subdivision (a)(8) of this rule. 
Doughty v. Douglas, 2016 Ark. App. 463 (2016). 

Appellate court was unable to address the 
issues raised by an ex-wife in her action to 
enforce a California divorce decree because 
essential documents were missing from the 
record on appeal, specifically neither the sum- 
mons nor the “notice” referenced in the return 
of service were contained in the record, the 
missing summons formed the basis of the trial 
court’s opinion, and both documents were es- 
sential to a determination of the issues. Me- 
deiros v. Medeiros, 2016 Ark. App. 522 (2016). 

Appellate court was unable to address the 
merits of an employee’s appeal of the circuit 
court’s dismissal of his complaints; while the 
employee’s addendum contained the pleadings 
filed in the refiled 2015 lawsuit, it did not 
contain the pleadings, motions, and other re- 
lated documents filed in the original 2013 law- 
suit as required by the court rules. Skender v. 
Union Pac. R.R. Co., 2017 Ark. App. 649 (2017). 

Court of Appeals was unable to reach the 
merits of clients’ arguments because there were 
multiple problems with the record, abstract, 
and addendum; the addendum failed to include 
a copy of the complaint that began the case. 
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Schernikau v. Williamson, 2018 Ark. App. 34, 
540 S.W.3d 710 (2018). 

Record had to be supplemented with a copy of 
the contingency-fee contract clients had with 
an attorney and a letter the attorney claimed 
informed the clients of his right to pursue an 
attorney's lien because they were not in the 
record; the clients’ current attorney included a 
copy of the contract in his addendum in viola- 
tion of subdivision (a)(8) of this rule. 
Schernikau v. Williamson, 2018 Ark. App. 34, 
540 S.W.3d 710 (2018). 

Addendum deficient. Daily v. Schmidt, 2018 
Ark. App. 457 (2018); Hankook Tire Co. v. 
Philpot, 2018 Ark. App. 546, 564 S.W.3d 555 
(2018); Dunn v. State, 2019 Ark. App. 196, 575 
S.W.3d 413 (2019). 

Appellate court could not reach the merits of 
appellant’s argument due to deficiencies in his 
addendum. Appellant’s addendum did not con- 
tain the plea agreement that set forth the 
conditions of his probation, which was essential 
to the appellate court’s review of the case and 
appellant’s argument that the circuit court 
erred in finding that the conditions had been 
violated. Torres v. State, 2020 Ark. App. 158 
(2020). ° 


Briefs. 

Appellate court deferred action on the appeal 
until appellant complied with this rule; appel- 
lant had to submit a substituted brief that 
contained a revised abstract that included an 
abstract of the hearing granting appellees’ mo- 
tions for summary judgment as well as all 
material parts of the colloquies between the 
court and counsel necessary to an understand- 
ing of all questions presented to the court for 
decision. Moon v. Holloway, 353 Ark. 520, 110 
S.W.3d 250 (2003). 

In a petition for review, while the Arkansas 
Supreme Court did grant the parties permis- 
sion to file supplemental and reply briefs and 
granted the mother permission to file a substi- 
tuted brief in order to cure deficiencies in her 
abstract and addendum, that did not give the 
mother permission to raise points on appeal 
that were not originally submitted to the court 
of appeals for review; thus, the Court declined 
to consider any point on appeal that was not 
originally submitted to the court of appeals. 
Rodriguez v. Ark. Dep’t of Human Servs., 360 
Ark. 180, 200 S.W.3d 431 (2004). 

Pursuant to its authority under subdivision 
(b)(3) (2006) of this rule to reach sua sponte 
issues of deficiencies in briefs, the court did not 
reach the merits of an appeal because of appel- 
lant’s failure to comply with Ark. Sup. Ct. & Ct. 
App. R. 4-1 (2006); appellant’s brief was not 
double-spaced as required by Rule 4-1, thus 
resulting in a brief that exceeded 25 pages of 
text. The court ordered rebriefing by appellant. 
Nash v. Ark. Elevator Safety Bd., 370 Ark. 86, 
257 S.W.3d. 80 (2007). 
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Appellate court was unable to consider an 
appeal brought by an administratrix and bank- 
ruptcy estate trustee where their brief did not 
include all of their complaints or summary 
judgment pleadings and thus, it was not in 
compliance with subsection (b) of this rule. 
Preston v. Stoops, 373 Ark. 115, 281 S.W.3d 720 
(2008). 

Husband was ordered to file a substituted 
brief in his appeal to the supreme court in 
which he challenged the circuit court’s jurisdic- 
tion to enter the divorce decree as he failed to 
abstract his wife’s testimony pursuant to this 
rule regarding the residency requirements of 
§§ 9-12-307(a)(1)(A) and 9-12-306(c)(1). Rob- 
erts v. Roberts, 2009 Ark. 306, 319 S.W.3d 234 
(2009). 

When a case was returned for rebriefing, the 
parties were required to include addendum 
references in the argument portions of their 
briefs for any pleadings, orders, documents, or 
exhibits that they addressed in their argu- 
ments, pursuant to subdivision (a)(7) of this 
rule. Forever Green Ath. Fields, Inc. v. Lasiter 
Constr., Inc., 2009 Ark. App. 878 (2009). 

Appellate court did not reach the merits of 
appellant’s arguments due to deficiencies in the 
record and brief; the appellate court could not 
review this case without a brief that outlined 
all of the evidence considered by the jury and 
trial court, including the evidence adverse to 
appellant. Liggins v. State, 2012 Ark. App. 555 
(2012). 

Appellate court could not reach the merits of 
defendant’s appeal due to briefing deficiencies 
under this rule. The abstract was deficient 
because defendant failed to abstract the re- 
newed directed-verdict motion and the trial 
court’s response to it, while the addendum was 
deficient because defendant failed to include 
certain documents in the addendum. Hernan- 
dez v. State, 2014 Ark. App. 667 (2014). 


Costs. 

Where the state was granted an extension of 
time to prepare a new abstract because of 
deficiencies in appellant’s abstract, the court 
rejected the state’s request for costs of the new 
abstract and addendum under subdivision 
(b)(1) of this rule because the court did not 
direct the state to prepare a new addendum. 
Lake View Sch. Dist. No. 25 v. Huckabee, 351 
Ark. 385, 94 S.W.3d 340 (2002). 

Court granted in part the teacher’s motion 
for an award under this rule based on the 
additions he made in his own supplemental 
abstract and addendum to cure the school dis- 
trict’s deficiencies in its original and supple- 
mental abstract and addendum because it 
failed to include the certification motion upon 
which the circuit court’s order was based, it 
failed to include exhibits referenced by the 
circuit court, and it failed to include a copy of 
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the amended complaint. Van Buren Sch. Dist. v. 
Jones, 365 Ark. 610, 232 S.W.3d 444 (2006). 

Appellate court declined to award country 
club members costs pursuant to Ark. Sup. Ct. & 
Ct. App. R. 6-7 as they would be entitled to only 
a paltry sum under subsection (a) of this rule, 
the court failed to see how the merits of the 
breach of contract case would warrant an 
award of costs under subsection (c) of this rule, 
and the members did not comply with this rule 
to recover costs under subsection (d) of this 
rule; however, an award of fees under § 16-22- 
308 was appropriate. Millwood-RAB Mktg., 
Inc. v. Blackburn, 95 Ark. App. 253, 236 S.W.3d 
551 (2006). 

Costs and fees were not awarded on appeal, 
because the reviewing court did not believe that 
either of the parties’ abstracts and addendums 
were insufficient to the extent that costs should 
be imposed. Arkansas Annual Conf. of the AME 
Church, Inc. v. New Direction Praise & Worship 
Ctr., Inc., 375 Ark. 428, 291 S.W.3d 562, cert. 
denied, 558 U.S. 818, 130 S. Ct. 70, 175 L. Ed. 
2d 26 (2009). 

Motion seeking $3,198.80 in costs and attor- 
ney’s fees incurred for supplementing appel- 
lents’ abstract and addendum, pursuant to sub- 
division (b)(1) of this rule, was only granted as 
to essential documents, appellee’s summary- 
judgment motion and related brief. Heflin v. 
Brackelsberg, 2010 Ark. App. 261, 374 S.W.3d 
755 (2010). 

Spraying service business was awarded at- 
torney’s fees and costs where the cattle busi- 
ness improperly included copies of deposition 
transcripts in its addendum rather than ab- 
stracting them as required, and the spraying 
service business had submitted a supplemental 
abstract that properly abstracted the deposi- 
tion testimony, and that abstract was essential 
for the appellate court’s understanding of the 
case. TMG Cattle Co. v. Parker Commer. Spray- 
ing, 2018 Ark. App. 144, 540 S.W.3d 754 (2018). 

Husband’s motion for attorney’s fees based on 
the wife’s noncompliance with this rule was 
denied as the merits of the appeal had not been 
reached. Bass v. Bass, 2019 Ark. App. 95 (2019). 

Attorney’s fees and costs awarded for appel- 
lee’s supplemental abstract and addendum, ne- 
cessitated by deficiencies in appellant’s ab- 
stract and addendum. Armstrong v. Armstrong, 
2019 Ark. App. 188, 574 S.W.3d 720 (2019). 


Documents. 

Mother’s petition for prohibition writ regard- 
ing a grandparent’s visitation order, a show- 
cause order, and an order finding her in con- 
tempt for failing to allow a_ paternal 
grandmother visitation with child was denied 
without prejudice as she failed to include docu- 
ments required by subdivision (a)(5) of this rule 
such as the orders and an abstract. Boyd v. 
Circuit Court, 367 Ark. 533, 241 S.W.3d 763 
(2006). 
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Appellate court was unable to determine its 
jurisdiction to review a grant of a doctor’s 
motion for summary judgment in a patient’s 
wrongful-death action because a cross-claim, a 
motion to dismiss the cross-claim, and the or- 
der disposing of the cross-claim did not appear 
in the record, the documents were material to 
determine whether the appealed orders were 
final, and the doctor’s motion for summary 
judgment did not appear in the record. Fleming 
v. Vest, 2014 Ark. App. 327 (2014). 


Duty of Attorney. 

This rule imposes a duty on counsel prepar- 
ing the abstract not to misstate the record. Dale 
v. State, 55 Ark. App. 184, 9385 S.W.2d 274 
(1996). 


Noncompliance After Opportunity to 
Cure. 

Candidate’s appeal challenging the trial 
court’s determination that the candidate could 
not be certified as the winner of a school board 
election was denied, and the trial court’s deci- 
sion was affirmed, because the candidate was 
given an opportunity to file a substituted brief, 
abstract, and addendum, and the documents 
remained deficient; the candidate did not pro- 
vide the court with the petition for a writ of 
mandamus or the declar- atory judgment as 
part of the addendum. Jones v. Phillips County 
Election Comm’n, 358 Ark. 339, 190 S.W.3d 273 
(2004). 

Because appellant failed to cure deficiencies 
despite being warned about the consequences, 
the appellate court summarily affirmed the 
Board of Review’s decision upholding the denial 
of appellant’s application for unemployment 
benefits; appellant’s abstract was deficient and 
he failed to include the petition for review in 
the addendum, which, in an unemployment 
benefits appeal, is the functional equivalent of 
a notice of appeal. Bugg v. Dir., Dep’t of Work- 
force Servs., 2020 Ark. App. 206 (2020). 


Purpose. 

The purpose of the statement of the case is to 
give the court an unbiased, impartial, and 
factual overview and synopsis of the nature of 
the case and the proceedings below; it is not the 
place for argument. First State Bldg. & Loan 
Ass’n v. Arkansas Sav. & Loan Ass’n Bd., 261 
Ark. 482, 549 S.W.2d 274 (1977) (decision under 
prior rule). 

The reason for the rule requiring an abstract 
or abridgment of the record is that there is only 
one record and there are seven judges; it is 
impractical, and often times impossible, for all 
seven judges to attempt to pass around the one 
record, and they will not do so. Davis v. Peebles, 
313 Ark. 654, 857 S.W.2d 825 (1993); Jewell v. 
Arkansas State Bd. of Dental Exmrs., 324 Ark. 
463, 921 S.W.2d 950 (1996). 
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Rebriefing Not Required. 

There was no need to order rebriefing as 
allowed by subdivision (b)(3) of this rule, be- 
cause the parties agreed at the revocation hear- 
ing that the state filed its revocation petition 
after the suspended sentence period had ex- 
pired, and that fact was the only fact about the 
petition that was material to the appellate 
court’s jurisdictional analysis. Owens v. State, 
2009 Ark. App. 532, 337 S.W.3d 527 (2009). 

Supreme court did not order rebriefing be- 
cause it was able to answer a certified question 
without the additional information. Mason v. 
Mason, 2017 Ark. 225, 522 S.W.3d 123 (2017). 

Employee’s counsel abstracted only testi- 
mony that. was favorable to the employee and 
included in the addendum only six medical 
records that primarily supported the employ- 
ee’s argument, and noticeably absent was an 
independent medical examination relied on by 
the Workers’ Compensation Commission; the 
only reason the Court of Appeals was not order- 
ing rebriefing was because an employer pro- 
vided a supplemental abstract and addendum, 
as permitted by subsection (b)(1) of this rule. 
Bittle v. Wal-Mart Assocs., 2017 Ark. App. 639, 
537 S.W.3d 753 (2017). 


Rebriefing Ordered. 

Rebriefing was ordered, where appellants’ 
substituted brief referred to page citations in 
the record, not the abstract or addendum, in 
contravention of subdivision (a)(6) of this rule. 
Marlow v. United Sys. of Ark., 2012 Ark. App. 
265 (2012). 

In a case involving rape and other offenses, a 
remand for rebriefing was necessary because 
defendant did not follow the requirements of 
subdivisions (a)(5)(A) and (B) of this rule; more- 
over, the argument portion of his brief did not 
refer to portions of a victim’s statement found 
in the abstract and addendum, followed by the 
page number of the abstract or addendum at 
which the material could have been found. 
Dillard v. State, 2012 Ark. App. 503 (2012). 

On appeal of a judgment entered against 
appellant for unpaid credit card debt, she ar- 
gued the trial court abused its discretion in 
refusing to exclude exhibits that were provided 
to her on the day before trial in violation of 
discovery rules; because appellant failed to ab- 
stract any part of the trial other than her 
pretrial motion in limine, she did not demon- 
strate prejudice from the alleged discovery vio- 
lation as she failed to show that the challenged 
exhibit was in fact admitted into evidence at 
trial. Therefore, the court of appeals ordered 
rebriefing and encouraged appellant to review 
this rule to ensure that no additional deficien- 
cies were present. Harp v. Sec. Credit Servs., 
LLC, 2012 Ark. App. 661 (2012). - 

In a case involving a trial court’s order deny- 
ing a motion to compel arbitration, rebriefing 
was required because remand was necessary 
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for settlement of the record when there was no 
transcript of the hearing during which the 
court announced its decision. Evangelical Lu- 
theran Good Samaritan Soc’y v. Kolesar, 2013 
Ark. App. 195 (2018). 

Rebriefing was required because an alleged 
owner titled the vehicles at issue in her name 
only after a writ of execution was filed, her 
abstract failed to give information to under- 
stand the case, omitted several arguments and 
motions by counsel and the judgment creditor’s 
testimony, contained only a brief summary of 
the court’s rulings, did not include the adden- 
dum pages where the referenced exhibits ap- 
peared, most of the page numbers were cut off, 
and she failed to include several documents. 
Robinson v. Miller, 2014 Ark. App. 144 (2014). 

In a case involving first-degree murder and 
first-degree battery, rebriefing was warranted 
due to deficiencies in the abstract, addendum, 
and brief; defendant’s jurisdictional statement 
was incomplete and did not contain all of the 
required portions, the abstract was too long and 
contained pages that were not material, an 
improper question-and-answer format was 
used for the abstract, transcript pages were 
inserted in the abstract, improper page num- 
bers were referenced, and recordings were left 
out of the addendum. Liggins v. State, 2014 
Ark. App. 181 (2014). 

Because the abstract and addendum failed to 
provide the information essential for an under- 
standing of the case and for the court to decide 
the issues on appeal, they were deficient, and 
rebriefing was ordered. Shaver v. Ashley 
County Det. Ctr., 2014 Ark. App. 620 (2014). 

In unemployment cases where the appellant 
is represented or intends to file a brief, the 
briefing requirements apply, along with the 
required contents of the brief, which includes 
an abstract; in other words, unemployment 
appeals where the appellant is represented or 
intends to file a brief should be treated the 
same as other civil cases. Therefore, rebriefing 
was ordered in a case where a former employ- 
er’s abstract had deficiencies, such as an ab- 
stract that was not written in the first person 
and was nothing more than a broad summary 
of the case. Trucks for You, Inc. v. Dir., Dep’t of 
Workforce Servs., 2014 Ark. App. 622, 447 
S.W.3d 148 (2014). 

Matter was remanded for rebriefing because 
the county admitted that it had failed to comply 
with its flood-control ordinances prior to con- 
struction of a road, but the owners did not 
abstract the testimony from the jury trial that 
the circuit court was to consider in ruling on the 
claims for injunctive relief, the only abstract 
provided was of the county’s stipulation, the 
transcript of the trial testimony was material, 
and the owners were required to abstract it. 
Bettger v. Lonoke County, 2015 Ark. App. 109 
(2015). 
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Appellate court was unable to address the 
merits of an injured party’s appeal because, 
while the driver admitted liability for the rear- 
end accident, the injured party submitted a 
brief with an abstract and addendum that 
failed to provide the information required for 
understanding the case and the issues on ap- 
peal. The abstract, inter alia, excluded the 
testimony of 10 witnesses, omitted much of the 
testimony of the injured party and the experts, 
did not include the closing arguments of coun- 
sel, and omitted testimony or photographs re- 
garding the nature and extent of the collision, 
the injured party’s prior medical condition and 
records, and the damages she sought. Dundee v. 
Horton, 2015 Ark. App. 264 (2015). 

Appellants’ abstract was deficient in failing 
to abstract all material parts of the deposition 
and hearing transcripts, and they failed to 
provide all necessary record page references as 
required; because appellants’ brief in support of 
their response to the motion for summary judg- 
ment and a complete abstract were necessary 
to understand the case and to decide the issues 
on appeal, rebriefing was necessary. Leece 
Props., LLC v. Myers, 2015 Ark. App. 320 
(2015). 

Rebriefing was required because defendant 
did not include the relevant oral arguments 
regarding his pretrial motions, his abstract 
contained inaccurate record citations and, in 
some instances, did not follow the required 
format, and the video recording of his state- 
ments played for the jury, the corresponding 
transcript of his statements given to aid the 
jury, the video of the robbery played for the jury, 
the State’s written response to defendant’s mo- 
tion to suppress identification, the State’s writ- 
ten response to defendant’s motion to suppress 
statement, and the trial court’s written orders 
were omitted from the addendum. Boyd v. 
State, 2015 Ark. App. 596 (2015). 

Defendant’s appeal was remanded because 
there was no order in the record sentencing 
defendant to probation for possession of a 
schedule IV controlled substance, defendant’s 
abstract did not include the trial court’s revo- 
cation findings, defendant’s pre-sentencing 
statement to the court, the court’s response to 
same, or other relevant findings, and the ad- 
dendum did not include the judgment and dis- 
position order detailing defendant’s guilty pleas 
or the documents attached to the petition to 
revoke. Ryan v. State, 2015 Ark. App. 632 
(2015). 

In a case concerning a constructive trust, the 
merits of the argument raised on appeal were 
not reached because there were multiple defi- 
ciencies with the record, abstract, addendum, 
and brief, pursuant to this rule; a failure to file 
a complying abstract, addendum, and brief 
within the prescribed time could have resulted 
in an affirmance for noncompliance. Foster v. 
Estate of Collins, 2016 Ark. App. 302 (2016). 
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Rebriefing was required because in order for 
the appellate court to address the merits of 
defendant’s points on appeal, it had to have a 
brief that included an abstract of the proceed- 
ings, including the relevant oral arguments 
and oral rulings of the trial court; and as 
defendant’s counsel was recently placed on in- 
terim suspension pending disbarment proceed- 
ings, it was necessary to remove her and to 
appoint another attorney to represent defen- 
dant in his appeal. Rainey v. State, 2016 Ark. 
App. 505 (2016). 

Appellate court remanded an appeal to 
supplement the record and addendum, and 
ordered rebriefing, because the court could not 
reach the merits of the appeal as essential 
documents were omitted from the record and 
addendum. Heinrich v. Anders, 2017 Ark. App. 
153 (2017). 

Appellate court could not reach the merits of 
the neighbors’ appeal because, inter alia, they 
included “excerpts” in their abstract of testi- 
mony that they believed was favorable to them 
and completely omitted the owner’s 33 pages of 
testimony, the abstract was also in question- 
and-answer format, which was not permitted, 
their statement of the case was argumentative, 
and they omitted necessary documents from 
the addendum. Adams v. Moody, 2017 Ark. App. 
686 (2017). 

Appellate court was unable to consider an 
appeal and ordered modification of the record 
and rebriefing due to numerous violations of 
the court rules; for example, the appellate re- 
cord differed dramatically in size from the 
record certified by the circuit court clerk, the 
complaint and answers lacked certification, the 
pro se appellant’s jurisdictional statement was 
deficient, duplicate documents were present, 
and exhibits were missing. Craigmyle v. Mar- 
golis, 2017 Ark. App. 704 (2017). 

Because the hearings in which discussions 
between the court, counsel, and/or defendant 
took place were described in third-person for- 
mat, and the abstracting rule provided that the 
first-person rather than the _ third-person 
should be used, rebriefing was ordered. Dunn v. 
State, 2019 Ark. App. 196, 575 S.W.3d 413 
(2019). 

Counsel who filed no-merit brief was given 15 
days to cure various deficiencies by filing a 
substituted abstract, addendum, and brief; al- 
though counsel cited page four of the abstract, 
that part of the trial court’s ruling was not 
abstracted nor was it mentioned in counsel’s 
summary of what occurred, and counsel ab- 
stracted only a portion of a directed-verdict 
motion. Counsel was ordered to include the 
applicable standards of review where necessary 
in her substituted brief. Perea v. State, 2019 
Ark. App. 322 (2019). 

Rebriefing ordered in a criminal appeal be- 
cause appellate counsel summarized a video in 
a third-person narrative that was at times 
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misleading, embellished trial counsel’s di- 
rected-verdict motion made at the close of the 
prosecution’s case, inexplicably included verba- 
tim exchanges of objections that were made 
during the trial when no arguments on appeal 
related to the rulings, failed to include the 
guilt-phase verdict forms in the addendum, and 
for other deficiencies. Bens v. State, 2019 Ark. 
App. 355 (2019). 


Record. 

Appellate court granted a father’s motion to 
unseal the record of the in camera testimony of 
two minor children in a child custody case as 
leaving the record sealed would prevent the 
father from complying with the requirement in 
RAP-Civ 6 and this rule that an appellant 
include a transcript of relevant testimony and 
abstract the record in its brief; a suggested 
alternative that appellate court consider the 
record in camera but leave the transcripts 
sealed was not an adequate substitute. McNair 
v. Johnson, 75 Ark. App. 261, 57 S.W.3d 742 
(2001). 

In a child custody matter, the record on 
appeal was missing the transcript from the 
hearing on the mother’s motion for a change of 
venue, and the father tacitly consented to the 
abbreviated record by failing to object to it; as a 
result, the mother was ordered to provide a 
certified supplemental record that included the 
missing transcript pursuant to Ark. R. App. P. 
Civ. 6(c) and (e) and to file a substituted brief 
that included an abstract of the relevant testi- 
mony and argument of counsel pursuant to 
subsection (a) of this rule. Thomas v. Avant, 369 
Ark. 211, 252 S.W.3d 135 (2007). 

Merits of appellant father’s appeal of dis- 
missal of petition for abatement of child sup- 
port during his incarceration could not be 
reached because supplementation of the record 
was necessary to include the record regarding a 
prior petition. Newton v. Office of Child Support 
Enforcement, 2012 Ark. App. 463 (2012). 

Appellate court remanded a case to settle and 
supplement the record because the court could 
not determine whether it had jurisdiction to 
hear the appeal; in the absence of an order or 
judgment entered pursuant to the jury’s ver- 
dict, the court was unable to determine from 
the record whether a motion for JNOV was 
timely filed, which was critical to determining 
whether the notice of appeal was timely filed. 
Moreover, the jury verdict forms were not in the 
addendum or the record filed with the court. Air 
Masters Mech., Inc. v. Goodman Distrib., 2015 
Ark. App. 315 (2015). 


Requirements. 

Appellee’s argument was not in compliance 
with this rule in that appellee failed to include 
page references to the abstract and/or adden- 
dum; counsel was reminded that the rules are 
not just for an appellant’s brief but for all 
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appellate briefs submitted to the court. Jones v. 
Jones, 2015 Ark. App. 468, 469 S.W.3d 402 
(2015). 

Property owner’s brief failed to follow the 
briefing rules because the statement of the case 
was replete with incorrect references to adden- 
dum pages, and it lacked or incorrectly cited, 
pages of abstracted testimony; this rule’s re- 
quirement implicitly requires a party to direct 
the appellate court to the correct pages in the 
brief’s abstract and addendum. Price v. Carver, 
2017 Ark. App. 75, 513 S.W.3d 877 (2017). 

Appellate court was unable to address the 
merits of an injured employee’s argument; 
while he provided the only live testimony at the 
hearing, the record lodged with the court did 
not contain either of the parties’ briefs to the 
ALJ and the abstract did not comply with the 
rules. Kirk v. Cent. States Mfg., 2017 Ark. App. 
519 (2017). 

State’s practice of citing directly to the re- 
cord, instead of providing its own supplemental 
abstract or addendum if it feels the appellant’s 
abstract is insufficient, is forbidden by the 
rules. Claggett v. State, 2019 Ark. App. 208, 575 
S.W.3d 169 (2019). 


Substituted Addendum. 

Under the modified abstracting rules, where 
appellant former city marshal failed to include 
in his addendum copies of the municipal ordi- 
nances that were necessary for an understand- 
ing of the merits of the appeal, he was granted 
15 days to file a substituted addendum that 
complied with subdivision (a)(8) of this rule. 
Vanderpool v. Pace, 350 Ark. 460, 87 S.W.3d 796 
(2002). 

Under the modified abstracting rules, where 
appellants’ addendum did not contain the 
pleadings necessary to an understanding of the 
merits of the appeal, appellants had 15 days 
from the date of the opinion to file a substituted 
addendum to conform to the rule. Dodge v. Lee, 
350 Ark. 480, 88 S.W.3d 843 (2002). 

Where the financial company appealed the 
summary judgment granted in favor of officials 
of the Arkansas Department of Finance and 
Administration, the financial company failed to 
include copies of the parties’ motions or the 
briefs in support thereof in its addendum. Be- 
cause the brief was not in compliance with 
subsection (b) of this rule, the financial com- 
pany was ordered to file a substituted adden- 
dum. CitiFinancial Retail Servs. Div. v. Weiss, 
371 Ark. 421, 266 S.W.3d 740 (2007). 

Construction company was ordered to file a 
substituted addendum and brief in its appeal of 
orders granting motions to dismiss and for 
summary judgment because the construction 
company submitted a brief without a proper 
addendum, in violation of subdivision (a)(8) of 
this rule; the addendum lacked relevant plead- 
ings essential to an understanding of the case. 
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Bryan v. City of Cotter, 2009 Ark. 172, 303 
S.W.3d 64 (2009). 


Substituted Brief. 

On review of the circuit court’s temporary 
award of custody, where there was no tran- 
script from the hearing, appellant was ordered 
to file a substituted brief that included an 
abstract of the relevant testimony and argu- 
ment of counsel essential to an understanding 
of the case and the issues presented on appeal. 
Gilbert v. Moore, 362 Ark. 657, 210 S.W.3d 125 
(2005). 

On review of an order granting summary 
judgment, the brief-in-support of the motion, 
the response brief, and the arguments of coun- 
sel made at the summary judgment hearing 
were missing from the appellate record; thus, 
appellants were ordered to file a substituted 
brief that included an abstract and addendum 
of the relevant testimony and pleadings that 
were essential to the court’s understanding of 
the case. Verdier v. Verdier, 362 Ark. 660, 210 
S.W.3d 123 (2005). 

Even if no witnesses testified at the hearing 
on the claimant’s motion for jury trial, the 
colloquies or arguments by counsel to the cir- 
cuit court were necessary for appellate analysis 
of the circuit court’s decision on the’ motion. 
Appellant was ordered to file a substituted 
brief, including an abstract of the relevant 
colloquies between the circuit court and coun- 
sel. Selmon v. Metro. Life Ins. Co., 371 Ark. 306, 
264 S.W.3d 547 (2007). 

Defendant, who appealed a conviction for 
capital murder and sentence of life imprison- 
ment, was ordered to file a substitute appellate 
brief because defendant’s brief failed to comply 
with subdivisions (a)(5) and (b)(3) of this rule 
and Ark. Sup. Ct. & Ct. App. R. 4-3(h); defen- 
dant failed to abstract the renewals of a di- 
rected-verdict motion, failed to reference the 
record in certain portions of the abstract, and 
failed to abstract the testimony of the state’s 
rebuttal witnesses. Jackson v. State, 2009 Ark. 
94, 302 S.W.3d 605 (2009). 

Defendant was ordered to file a substituted 
appellate brief because the brief failed to com- 
ply with subdivision (a)(8) of this rule and Ark. 
Sup. Ct. & Ct. App. R. 4-3(h); defendant failed 
to include the judgment and commitment order 
from which the appeal was taken, failed to 
include a timely notice of appeal, and failed to 
include the trial court’s letter opinion denying a 
motion in limine. Williams v. State, 2009 Ark. 
279, 308 S.W.3d 622 (2009). 

Pursuant to Ark. R. App. P. Civ. 6(c) and (e), 
the court ordered the purported landowner to 
(1) supply the court with a certified, supple- 
mental record that included a complete trial 
transcript and the proof of service, if part of the 
proceedings below, within 60 days of the issu- 
ance of this opinion, and (2) file a substituted 
brief that included an abstract of the complete 
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trial transcript and an addendum as required 
by subdivision (a)(5) of this rule. Chiodini v. 
Lock, 2009 Ark. 343, 322 S.W.3d 9 (2009). 


Cited: 

Stewart v. State, 2010 Ark. App. 9, 373 
S.W.3d 387 (2010); Rodriguez v. State, 2010 
Ark. 78 (2010); Fernandez v. State, 2010 Ark. 
148, 362 S.W.3d 905 (2010); Klines v. State, 
2010 Ark. App. 361 (2010); Lamco Ltd. P’ship II 
v. Pasta Concepts, Inc., 2012 Ark. App. 145 
(2012); Aceva Techs., LLC v. Tyson Foods, Inc., 
2012 Ark. App. 382 (2012); Ryburn v. Ryburn, 
2014 Ark. App. 108, 482 S.W.3d 102 (2014); 
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Turner v. State, 2014 Ark. App. 428, 439 S.W.3d 
88 (2014); Yarbrough v. Powell, 2015 Ark. App. 
218, 459 S.W.3d 329 (2015); Nelson v. Nelson, 
2016 Ark. App. 416, 501 S.W.3d 875 (2016); 
Epley v. John Gibson Auto Sales, 2016 Ark. 
App. 540, 514 S.W.3d 468 (2016); Robinson v. 
State, 2016 Ark. App. 550, 506 S.W.3d 881 
(2016); Pub. Emple. Claims Div. v. Clark, 2017 
Ark. App. 224, 519 S.W.3d 333 (2017); Stoker v. 
Thomas Randal Fowler, Inc., 2017 Ark. App. 
594, 5383 S.W.3d 596 (2017); Honey v. State, 
2017 Ark. App. 646 (2017); Wilhelm vy. Wilhelm, 
2018 Ark. App. 47, 539 S.W.3d 619 (2018). 


Rule 4-3. Special rules for briefs in cases where defendant is sen- 
tenced to life imprisonment or death and for no-merit 
briefs. 


(a) Court’s review of errors in death or life imprisonment cases. When the 
sentence is death or life imprisonment, the Court must review all errors 
prejudicial to the appellant in accordance with Ark. Code Ann. Sec. 16-91- 
113(a). To make that review possible, the appellant must include, in addition 
to the contents required by Rule 4-2, a list of all rulings adverse to him or her 
made by the circuit court on all objections, motions and requests made by 
either party, and the list must include the information needed for an under- 
standing of each adverse ruling and the page number where each adverse 
ruling is located in the appellate record. The list shall be placed in the brief 
after the request for relief. The Attorney General will make certain and certify 
that all of those objections have been listed and will brief all points argued by 
the appellant and any other points that appear to involve prejudicial error. 

(b) Withdrawal of counsel and no-merit briefs in criminal, juvenile- delin- 
quency, and involuntary-commitment cases. 

(1) Any motion by counsel for a defendant in a criminal, a juvenile- 
delinquency, or an involuntary-commitment case for permission to withdraw 
made after notice of appeal has been given shall be addressed to the Court, 
shall contain a statement of the reason for the request and shall be served 
upon the defendant personally by first-class mail. A request to withdraw on 
the ground that the appeal is wholly without merit shall be accompanied by 
a brief. The brief shall contain an argument section that consists of a list of 
all rulings adverse to the defendant made by the circuit court on all 
objections, motions and requests made by either party with an explanation 
as to why each adverse ruling is not a meritorious ground for reversal. The 
brief’s statement of the case and the facts shall contain, in addition to the 
other material parts of the record, all rulings adverse to the defendant made 
by the circuit court and the page number where each adverse ruling is 
located in the appellate record. 

(2) The Clerk shall furnish the appellant with a copy of the appellant’s 
counsel’s brief, and advise the appellant that he or she has 30 days within 
which to raise any points that he or she chooses, and that this may be done 
in either typewritten or clearly legible handwritten form and accompanied 
by an affidavit that no paid assistance from any inmate of the Department 
of Correction or of any other place of incarceration has been received in the 
preparation of the response. 

(3) The Clerk shall serve all such responses by an appellant on the 
Attorney General, who shall file a brief for the State within 30 days after 
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such service and serve a copy. on the appellant, as well as on the appellant’s 


counsel. 


(4) After a reply brief has been filed, or after the time for filing such a brief 
has expired, the motion for withdrawal and the briefs shall be submitted to 
the Court as other cases are submitted. If, upon consideration of the motion 
or briefs, it shall appear to the Court that the judgment of the circuit court 
should be affirmed or reversed, the Court may take such action on its own 
motion, without any supporting opinion. 


HISTORY: Amended May 31, 2001, effective 
for cases in which the record is lodged in the 
Supreme Court or Court of Appeals on or after 
September 1, 2001; amended January 22, 2004; 
amended April 1, 2004; amended February 10, 
2005; amended September 18, 2008, effective 
October 1, 2008; amended October 29, 2009, 
effective January 1, 2010; amended December 
7, 2017, effective January 1, 2018; amended 
December 17, 2020. 


Reporter’s Notes to Rule 4-3 (2008): 
A 2008 amendment added subsection (f) and 
relettered the subsequent paragraphs. 


Publisher’s Notes. 

The Arkansas Supreme Court issued the fol- 
lowing Per Curiam on February 13, 1978: “PER 
CURIAM. In recent years a practice has grown 
up by which counsel attach to their abstracts 
and briefs typewritten, photographed, or Xe- 
roxed copies of written exhibits, such as deeds, 
insurance policies, and similar instruments or 
documents. This practice is contrary both to 
Rules 8 and 11 [now Rules 4-1 and 4-3], which 
require that abstracts and briefs be printed, 
and to Rule 9 (d), as amended on February 9, 
1976 [now Rule 4-2(6)], which provides for the 
attachment of only those exhibits ‘which cannot 
be abstracted in words.’ Counsel’s failure to 
abstract such exhibits frequently makes it im- 
possible for the members of the court to prop- 
erly consider the exhibits as reproduced. Effec- 
tive April 1, 1978, the clerk will not accept 
abstracts and briefs not complying in this re- 
spect with the court’s rules.” 

The December 17, 2020 amendments con- 
cerning electronic filing of appeal records are 
mandatory for cases in which the notice of 
appeal was filed on or after June 1, 2021. In its 
December 17, 2020, order, the Supreme Court 
of Arkansas stated: “[W]e authorize the clerk of 
this court to accept for filing conventional paper 
appeal records when the notice of appeal is filed 
prior to June 1, 2021, but the briefs in those 
cases must include an abstract and an adden- 
dum. For all cases in which the notice of appeal 
is filed on or after June 1, 2021 (except for cases 
in which the appellant is proceeding pro se), the 
record shall be filed in electronic format. 

“At this time, we also take the opportunity to 
highlight the importance of the new ‘jurisdic- 


tional statement’ and ‘statement of the case and 
the facts’ sections that were included in the 
proposed amendments and are adopted as final 
today. These new sections replace the abstract 
and addendum requirements and are therefore 
crucial to appellate briefing under the rules as 
amended. Id. at 3—4. The addendum provided 
the court with information about all of the 
claims raised below, the disposition of those 
claims, and the timeliness of the appeal so that 
we could confirm our appellate jurisdiction. 
This jurisdictional information must now be 
contained in the new jurisdictional statement. 
Ark, Sup. Ct. R. 4-2(a)(5) (as amended by this 
order). And the statement of the case and the 
facts section, like the abstract before it, must 
contain all ‘material’ information that ‘is essen- 
tial to understand the case and to decide the 
issues on appeal.’ Compare Ark. Sup. Ct. R. 
4-2(a)(5) (the former abstract rule) with Ark. 
Sup. Ct. R. 4-2(a)(6) (the new statement of the 
case and the facts rule as amended by this 
order). Thus, appellate practitioners must be 
careful to discuss important factual and proce- 
dural information in the new statement of the 
case and the facts section so that the appellate 
courts can understand the evidence presented 
below to decide the issues on appeal. The juris- 
dictional statement and the statement of the 
case and the facts must also be supported by 
pinpoint citations to the electronic record in the 
format required by Supreme Court Rule 4-2(f) 
as amended by this order. 

“These new rules still require the appellant 
to transmit the record on appeal from the 
circuit court to the appellate courts. As noted in 
In re Acceptance of Records on Appeal in Elec- 
tronic Format and Elimination of the Abstract- 
ing and Addendum Requirements, 2019 Ark. 
213, we are exploring the possibility of an 
automated process that would allow the circuit 
clerks to submit trial court records directly to 
the appellate clerk. We continue to explore that 
possibility. As technology improves, it is essen- 
tial that we keep pace to ensure maximum 
access to justice. 

“Lastly, we authorize the clerk of this court to 
promulgate and update policies and procedures 
for the implementation of this order and for the 
use and operation of the electronic-filing and 
document-management systems. See In re Ac- 
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ceptance of Records on Appeal in Electronic 
Format, 2019 Ark. 213, at 6-7.” 


RESEARCH REFERENCES 
Ark. L. Rev. 


Article, Ethical and Effective Representation 
in Arkansas Capital Trials, 60 Ark. L. Rev. 1. 
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U. Ark. Little Rock L.J. Survey — Criminal 
Procedure, 11 U. Ark. Little Rock L.J. 187. 

U. Ark. Little Rock L. Rev. Supreme Court 
of Arkansas Rule 4-3(J): No-Merit Briefs in 
Arkansas and the Need to Amend the Rule, 24 
U. Ark. Little Rock L. Rev. 313. 


CASE NOTES 


Constitutionality. 

There is no constitutional right to compara- 
tive review or plain error review. Hill v. Lock- 
hart, 791 F. Supp. 1388 (E.D. Ark. 1992) (deci- 
sion under prior rule). 


In General. 

Even in capital cases, the Arkansas Supreme 
Court requires a defendant to have taken some 
action at trial to protect himself against per- 
ceived prejudice, and to point out those actions 
in the appeal; the state attorney general, as 
appellee, has the duty of double-checking a 
defendant’s work to make sure all rulings ad- 
verse to the defendant are abstracted and 
briefed. Gardner v. Norris, 949 F. Supp. 1359 
(B.D. Ark. 1996). 

In the fifth review of petitioner’s case, the 
Supreme Court of Arkansas held that no errors 
under subsection (h) of this rule, Wicks errors, 
or errors implicating “other fundamental safe- 
guards” occurred during the trial; however, the 
supreme court could recall a mandate and re- 
open a case in “extraordinary circumstances,” 
and did so where petitioner, relying on Willett v. 
State, asserted a deficiency in the verdict forms, 
and where a federal district court dismissed 
petitioner’s habeas corpus petition in order to 
give state courts the opportunity to explore the 
issue. Robbins v. State, No. CR 98-1394, 2003 
Ark. LEXIS 326 (Ark. June 12, 2003). 

In a capital murder case, defendant failed to 
demonstrate a breakdown in the appellate pro- 
cess to justify the recall of the direct-appeal 
mandate because he made the strategic deci- 
sion to not pursue a partisan psychiatrist and 
proceeded with a doctor’s testimony at trial; 
defendant received at least the minimum due 
process required because he received a mental 
examination, and the circuit court gave defen- 
dant the opportunity to interview the examin- 
ers and return to court if the information they 
provided was insufficient. Davis v. State, 2018 
Ark. 69, 539 S.W.3d 565, cert. denied, 139 S. Ct. 
133, 202 L. Ed. 2d 82 (2018). 


Abstract Insufficient. 

On a motion by the defendant’s attorney to 
withdraw as counsel in connection with the 
appeal of the revocation of the defendant’s 
probation, the abstract was deficient where the 
terms and conditions of the defendant’s proba- 


tion were not abstracted and where the petition 
for revocation was not sufficiently abstracted. 
Taylor v. State, 63 Ark. App. 82, 973 S.W.2d 840 
(1998). 

The abstract and brief submitted by the ap- 
pellant did not comply with the rule and re- 
briefing would be ordered where (1) although 
the appellant pled guilty to an earlier charge 
and received a term of probation and the appel- 
lant challenged the revocation of his probation, 
the terms and conditions of the probation were 
not abstracted, and (2) the brief failed to cite 
any authorities and contained no argument. 
Taylor v. State, 63 Ark. App. 82, 973 S.W.2d 840 
(1998). 


Abstract of Objections. 

In appeal from a capital felony murder con- 
viction in which the appellant was sentenced to 
life imprisonment without parole, it was the 
appellant’s duty to abstract all objections that 
were decided adversely to her in the trial court. 
Curry v. State, 270 Ark. 570, 605 S.W.2d 748 
(1980) (decision under prior rule). 

Where the prosecuting attorney's comments 
during closing argument, indeed the expres- 
sions complained of, were so interlaced and 
interwoven that they constituted one theme 
that extended throughout the entire argument, 
defense counsel’s motion for mistrial encom- 
passed and preserved on appeal all the expres- 
sions at issue, not just the remarks prompting 
or preceding the objection. Miller v. Lockhart, 
861 F. Supp. 1425 (B.D. Ark. 1994), aff'd, 65 
F.3d 676 (8th Cir. 1995). 

Where state moved to direct appellant to 
comply with subsection (h) of this rule, alleging 
that the brief did not comply with subsection 
(h) because of insufficient abstracting, and ap- 
pellant alleged that his brief did comply with 
subsection (h), the appellate court denied the 
motion and, in light of the extensive delays in 
the case and pursuant to the state’s burden 
under subsection (h) to “make certain and cer- 
tify that all of those objections have been ab- 
stracted,” directed the state to file a supplemen- 
tal abstract instead. McGehee v. State, 327 Ark. 
88, 9387 S.W.2d 632 (1997). 


Abstract of Pre-Trial Hearing. 
This rule requires the appellant in felony 
cases to abstract such parts of the record as are 
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material to the points to be argued in the brief, 
and absent an abstract of the pre-trial hearing 
on the appellant’s motion to suppress the re- 
sults of a blood alcohol test, the court of appeals 
will look only to the abstract of the record of the 
trial proper to determine the asserted error on 
appeal in admitting evidence of the blood test. 
Nicholas v. State, 268 Ark. 541, 595 S.W.2d 237 
(Ct. App. 1980) (decision under prior rule). 
Occasionally the court will grant a waiver of 
the 25-page limit, but only if the party can 
demonstrate that the limits cannot in fairness 
be met. Pemberton v. State, 291 Ark. 198, 723 
S.W.2d 372 (1987) (decision under prior rule). 


Appellate Review. 

Defendant’s failure to make motions for di- 
rected verdict with specificity regarding the 
issue of the sufficiency of evidence of his intent 
in a first-degree murder case equated to the 
motion never having been made. Subsection (h) 
[now (i)] of this rule did not mandate review of 
the point regarding requisite intent when the 
directed-verdict motion was not properly made. 
Brown v. State, 374 Ark. 324, 287 S.W.3d 587 
(2008). 

Court reviewed the record for all objections 
and motions that were decided adversely to 
appellant, and the court found no prejudicial 
error. Gordon v. State, 2012 Ark. 398 (2012). 

Court examined the record for all motions 
and objections made adversely to appellant and 
found no prejudicial error. Arnold v. State, 2012 
Ark. 400 (2012). 

Appellant inmate failed to allege a basis for 
the circuit court to grant the writ of habeas 
corpus because he appeared to contend that the 
Supreme Court had an obligation to conduct a 
review of the entire record on appeal for any 
error rather than the review of adverse deci- 
sions mandated by this rule; even if the issue 
fell within the perimeters of habeas review, 
appellant’s position on what was required for 
an appropriate review was at odds with the 
Supreme Court’s consistent holdings. Jefferson 
v. Kelley, 2017 Ark. 29, 509 S.W.3d 626, cert. 
denied, 138 S. Ct. 121, 199 L. Ed. 2d 74 (2017). 


Civil Action. 

Because a petition for writ of mandamus 
against the Department of Correction challeng- 
ing the computation of a parole eligibility date 
is a civil action, the appellant was not permit- 
ted to file a supplemental brief as a matter of 
course. Patterson v. Smith, 289 Ark. 564, 712 
S.W.2d 922 (1986) (decision under prior rule). 

Appointed counsel for an indigent parent on 
a first appeal from an order terminating paren- 
tal rights may petition the court to withdraw as 
counsel if, after a conscientious review of the 
record, counsel can find no issue of arguable 
merit for appeal. Lewis v. Ark. Dep’t of Human 
Servs., 364 Ark. 243, 217 S.W.3d 788 (2005). 
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Compliance Required. 

Motion to direct appellant to file a brief in 
compliance with subsections (g) and (h) of this 
rule granted. Stephens v. State, 326 Ark. 401, 
929 S.W.2d 722 (1996). 


Copies of Briefs. 

A petition challenging a condition of parole is 
a civil action; there is no right under our rules 
or any constitutional provision to have a brief 
in a civil case duplicated at public expense. 
Maxie v. Gaines, 317 Ark. 229, 876 S.W.2d 572 
(1994). 


Duty to Abstract Record. 

Subsection (g) of this rule provides that it is 
the duty of the appellant in a criminal case, 
even though the appellant may be acting pro se, 
to abstract such parts of the record which are 
material to the points to be argued in the 
appellant’s brief. Jackson v. State, 316 Ark. 509, 
872 S.W.2d 400 (1994). 

The failure to abstract a critical document 
precludes the Supreme Court from considering 
issues concerning it. Jackson v. State, 316 Ark. 
509, 872 S.W.2d 400 (1994). 

Although defendant filed a motion to dismiss 
for lack of a speedy trial, his abstract did not 
reflect the trial court’s ruling on his motion, 
violating subsection (g) of this rule; thus, this 
argument was not addressed on appeal. Man- 
ning v. State, 318 Ark. 1, 883 S.W.2d 455 (1994). 

Attorney jailed for five days for criminal 
contempt and for his willful and continued 
disobedience of the Supreme Court’s per curiam 
orders directing him to file the abstract and 
brief in a criminal appeal. Pipkin v. State, 320 
Ark. 159, 896 S.W.2d 432 (1995). 

The appellate court would not consider defen- 
dant’s argument that the trial court abused its 
discretion in admitting his “mug shot” into 
evidence where defendant failed to abstract the 
photograph as part of his appeal. Bunn v. State, 
320 Ark. 516, 898 S.W.2d 450 (1995). 

In reviewing the trial court’s revocation of a 
suspended sentence, the conditions of suspen- 
sion are a material part of the record necessary 
to an understanding of the questions presented, 
and thus parts of the record relating to the 
suspension need to be abstracted; however, as 
long as the appellate court can determine from 
a reading of the briefs and appendices the 
material parts necessary for an understanding 
of the questions at issue, it will render a deci- 
sion on the merits. Kirby v. State, 52 Ark. App. 
161, 915 S.W.2d 736 (1996). 

An abstract is required even in a “no merit” 
appeal. Johnson v. State, 333 Ark. 1, 968 S.W.2d 
5b (1998): 

Where corporation failed to to abstract the 
February 26, 2004, hearing before the circuit 
court on appellees’ motion for preliminary in- 
junction, the corporation was directed to file a 
substituted brief in accordance with the brief- 
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ing schedule set by the clerk of the appellate 
court upon entry of the circuit court’s order. 
Baptist Health v. Murphy, 362 Ark. 506, 209 
S.W.3d 360 (2005). 

Because petitioner’s briefs were filed under 
Ark. Sup. Ct. & Ct. App. R. 4-7, not Ark. Sup. 
Ct. & Ct. App. R. 4-3, an abstract was not 
required. Lane v. State, 2019 Ark. 5, 564S.W.3d 
524 (2019). 


Duty to Examine Record. 

Where the appellant had been sentenced to 
life imprisonment without parole, it was the 
duty of both the counsel for the appellant and 
counsel for the state to examine the trial record 
page by page to be certain that all the objec- 
tions are brought to the court’s attention on 
appeal. Curry v. State, 270 Ark. 570, 605 
S.W.2d 748 (1980) (decision under prior rule). 

When life is at stake, the Supreme Court will 
make its own examination of the record and 
reject or accept on their merits all objections 
made at trial, whether or not argued on appeal, 
but it will not consider a matter in the absence 
of an objection. Fretwell v. State, 289 Ark. 91, 
708 S.W.2d 630 (1986) (decision under prior 
rule). 

Without proper abstracting, seven justices 
would be constrained to pore through the sole 
record of the case on file with the Clerk of the 
Supreme Court in search of the error pro- 
pounded; the Supreme Court will not go to the 
record in research of prejudicial error. Haynes 
v. State, 313 Ark. 407, 855 S.W.2d 313 (1993). 

Appellate court needed the complete record 
designated by a defendant who was appealing 
his conviction and life sentence for capital mur- 
der in order to fulfill its duty under § 16-91-1138 
and subsection (h) of this rule to conduct an 
independent review of the record for prejudicial 
error; thus, the trial court personnel were or- 
dered to provide the missing parts of the record 
within 30 days. Howell v. State, 350 Ark. 47, 84 
S.W.3d 442 (2002). 

Pursuant to subsection (h) of this rule, the 
record was reviewed for all objections, motions, 
and requests made by either party, which were 
decided adversely to defendant, and no preju- 
dicial error was found. Travis v. State, 371 Ark. 
621, 269 S.W.3d 341 (2007). 


Forms. 

The use of typewritten, photographed, or 
Xeroxed copies of written exhibits, such as 
deeds, insurance policies, and similar instru- 
ments or documents is contrary to the require- 
ment that abstracts and briefs be printed. 
Lewis v. Miller, 263 Ark. 154, 563 S.W.2d 435 
(1978) (decision under prior rule). 


Insufficient Brief. 

Defendant was properly convicted of capital 
murder and arson after he told a neighbor that 
his trailer home exploded while his girlfriend 
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was inside; further, the appellate court would 
not review his claim that the multiple convic- 
tions violated double jeopardy because the ar- 
gument was not sufficiently briefed. Meadows 
v. State, 358 Ark. 396, 191 S.W.3d 527 (2004). 

Defendant, who appealed a conviction for 
capital murder and sentence of life imprison- 
ment, was ordered to file a substitute appellate 
brief because defendant’s brief failed to comply 
with Ark. Sup. Ct. & Ct. App. R. 4-2(a)(5) and 
(b)(3) and subdivision (h) of this rule; defendant 
failed to abstract the renewals of a directed- 
verdict motion, failed to reference the record in 
certain portions of the abstract, and failed to 
abstract the testimony of the state’s rebuttal 
witnesses. Jackson v. State, 2009 Ark. 94, 302 
S.W.3d 605 (2009). 

Defendant was ordered to file a substituted 
appellate brief because the brief failed to com- 
ply with Ark. Sup. Ct. & Ct. App. R. 4-2(a)(8) 
and subsection (h) of this rule; defendant failed 
to include the judgment and commitment order 
from which the appeal was taken, failed to 
include a timely notice of appeal, and failed to 
include the trial court’s letter opinion denying a 
motion in limine. Williams v. State, 2009 Ark. 
279, 308 S.W.3d 622 (2009). 


Jury Instructions. 

A proper consideration of an asserted error in 
instructing the jury requires that the court 
have before it in the brief the instructions given 
by the court, and where the appellant has failed 
to include in his brief all of a specific instruction 
and has set out only the one sentence to which 
he objects, and he has set out none of the other 
instructions given, on appeal the court assumes 
the jury was properly instructed. Ellis v. State, 
267 Ark. 690, 590 S.W.2d 309 (Ct. App. 1979) 
(decision under prior rule). 

The Arkansas rule that has been followed in 
misdemeanor and civil cases of requiring the 
instructions to be briefed when error is as- 
signed for the giving or refusing of an instruc- 
tion should now be followed in felony criminal 
cases. Ellis v. State, 267 Ark. 690, 590 S.W.2d 
309 (Ct. App. 1979) (decision under prior rule). 

The court does not consider an assigned error 
concerning instructions absent an abstract of 
the instructions given, and will assume the jury 
was properly instructed. Ellis v. State, 267 Ark. 
690, 590 S.W.2d 309 (Ct. App. 1979) (decision 
under prior rule). 

An appellant is not required to abstract all 
the instructions given by the trial court as a 
predicate to an objection on appeal to failure by 
the trial court to give an instruction proffered 
by the appellant. Hunter v. State, 8 Ark. App. 
283, 653 S.W.2d 159 (1983) (decision under 
prior rule). 

The court’s failure to give an instruction on 
simple possession because the marijuana could 
have been for defendant’s “own personal use” 
was proper because requested instruction was 


218 


Rule 4-3 


not abstracted under subdivision (f) of the for- 
mer rule and the proof did not obligate the trial 
court to give the instruction. Dollar v. State, 
287 Ark. 61, 697 S.W.2d 868 (1985) (decision 
under prior rule). 


Motion to Direct Compliance. 

Where the trial record totalled over 1,700 
pages, and the defendant’s abstract of the trial 
totalled only 17 pages, the state, as the oppos- 
ing party, should have moved for compliance 
with subsection (h) of this rule, and the court 
would have granted the motion to direct com- 
pliance and sent the case back for abstracting. 
Franklin v. State, 314 Ark. 329, 863 S.W.2d 268 
(1993), overruled, MacKintrush v. State, 334 
Ark. 390, 978 S.W.2d 293 (1998). 


No-Merit Brief. 

Denial of defendant’s motion for continuance 
would not be an abuse of discretion because 
defendant was found to be manipulating the 
proceedings; revocation of defendant’s sus- 
pended sentences was not clearly against the 
preponderance of the evidence as there was 
evidence of defendant committing new offenses, 
such that the appeal was without merit. Har- 
vey v. State, 2022 Ark. App. 283, 646 S.W.3d 
292 (2022). 

Counsel was ordered to rebrief the claim that 
there were no issues of triable merit for an 
appeal because the no-merit brief was not in 
compliance with Anders and this rule, in that it 
failed to explain why certain adverse rulings 
would not be meritorious grounds for reversal. 
Jeffries v. State, 2022 Ark. App. 274 (2022). 

The procedure for filing of a no-merit brief is 
governed by Anders v. California, 386 U.S. 738 
(1967) and subdivision (j)(1) of this rule; the 
test is not whether counsel thinks the trial 
court committed no reversible error, but rather 
whether the points to be raised on appeal would 
be “wholly frivolous.” Tucker v. State, 47 Ark. 
App. 96, 885 S.W.2d 904 (1994). 

Rebriefing ordered where the no-merit brief 
were insufficient and did not comply with the 
requirements of subsection () of this rule. 
Skiver v. State, 326 Ark. 914, 9385 S.W.2d 248 
(1996). 

Without an adequate brief that contains an 
abstract of the record, the supreme court can- 
not make a reasoned decision as to whether 
counsel is entitled to be relieved on the ground 
that the appeal is without merit. Mitchell v. 
State, 327 Ark. 285, 938 S.W.2d 814 (1997). 

The substituted no-merit brief, just like its 
predecessor, was not in compliance with sub- 
section (j) of this rule and Anders v. California, 
386 U.S. 738 (1967). Skiver v. State, 330 Ark. 
432, 954 S.W.2d 913 (1997). 

Counsel’s brief on his motion to withdraw on 
the basis that were no meritorious grounds for 
appeal was inadequate and he would be or- 
dered to rebrief the case where counsel did not 
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adequately explain any of the adverse rulings 
in the trial or why each of the adverse rulings 
was not a meritorious ground for appeal. Ad- 
away v. State, 62 Ark. App. 272, 972 S.W.2d 257 
(1998). 

Counsel filing Anders brief stating that the 
appeal of a criminal defendant’s conviction has 
no merit and is frivolous must attach the com- 
plete record of the proceedings below to the 
record on appeal so that the trial court can 
determine if the appeal is truly frivolous. 
Campbell v. State, 74 Ark. App. 277, 53 S.W.3d 
48 (2001). 

Appellate court was not able to to determine 
whether defendant’s counsel’s no-merit brief 
met the requirements of subsection (j) of this 
rule where the notice of appeal only designated 
specific portions of the record where error may 
have occurred and did not allow the court to 
review the entire record for potential error as it 
was required to do under subsection (j); thus, 
remand of the case was required so that defen- 
dant’s counsel could appropriately supplement 
the record. McCoy v. State, 74 Ark. App. 414, 49 
S.W.3d 154 (2001), affd, 347 Ark. 913, 69 
S.W.3d 430 (2002). 

Where mother appealed the judgment termi- 
nating her parental rights, counsel filed a no- 
merit brief; however, the brief failed to abstract 
at least three rulings adverse to the mother in 
the termination hearing, thus, counsel’s motion 
to withdraw was denied, and a rebriefing was 
ordered. Causer v. Ark. Dep’t of Human Servs., 
93 Ark. App. 483, 220 S.W.3d 270 (2005). 

Counsel was relieved, because counsel pro- 
vided a compliant “no merit” brief demonstrat- 
ing that an appeal would be wholly without 
merit. Caldwell v. State, 2009 Ark. App. 526, 
334 S.W.3d 82 (2009). 

Because counsel’s no-merit brief complied 
with subdivision (k)(1) of this rule, and the 
issue of credibility of the parties during a 
probation revocation hearing was for the trial 
court, counsel was permitted to withdraw from 
defendant’s appeal of his probation revocation 
for drinking in the street, a violation of one of 
his conditions of probation. Graves v. State, 
2010 Ark. App. 32 (2010). 

Motion to withdraw, filed by defendant’s ap- 
pellate counsel, was granted as counsel com- 
plied with the requirements of subsection (k) of 
this rule by filing a brief listing and discussing 
all the rulings adverse to defendant and ex- 
plaining why there would be no merit to an 
appeal. Lambert v. State, 2011 Ark. App. 258 
(2011). 

Counsel complied with subsection (k) of this 
rule, and appellant’s appeal from his aggra- 
vated robbery conviction and sentence lacked 
merit because (1) the sufficiency of the evidence 
was not preserved for appellate review as coun- 
sel’s motion for directed verdict failed to state 
with specificity the deficiency in the state’s 
evidence, in contravention of Ark. R. Crim. P. 
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33.1; (2) there was no merit to appellant’s 
chain-of-custody argument to the items found 
in his car pursuant to a search warrant as there 
was no evidence of tampering presented, and 
there was testimony that the items were logged 
into evidence and remained in the evidence 
room until the trial; (3) it was undisputed that 
an armed robbery took place under § 5-12- 
103(a)(1), so it was not an error to refuse to give 
an instruction on the lesser-included offense of 
robbery under § 5-12-102(a); and (4) appellant 
could not raise an ineffective assistance of 
counsel claim or challenge the qualifications of 
jurors for the first time on appeal. Mace v. 
State, 2012 Ark. App. 420, 421 S.W.3d 335 
(2012). 

Appellant’s probation was properly revoked 
under § 5-4-309(d) [repealed] because any er- 
ror in admitting a challenged statement was 
rendered harmless by the testimony of the 
declarant, and even if appellant had an excuse 
for the first time he failed to report to his 
probation officer, his subsequent failures to 
report were inexcusable violations of the terms 
and conditions of his probation. Thus, the ap- 
peal lacked merit, and counsel’s motion to with- 
draw was granted under subdivision (k)(1) of 
this rule. James v. State, 2012 Ark. App. 429 
(2012). 

Defense counsel filed a compliant “no merit” 
brief under subdivision (k)(1) of this rule dem- 
onstrating that an appeal of an order revoking 
defendant’s probation for residential burglary 
would be without merit; defendant had admit- 
ted to probation violations that the trial court 
ultimately concluded defendant committed. 
Morrison v. State, 2012 Ark. App. 441 (2012). 

In a case in which defendant’s counsel filed a 
motion to withdraw as counsel accompanied by 
a no-merit brief, rebriefing was required be- 
cause counsel had failed to comply with subdi- 
vision (k) of this rule. Although counsel had 
abstracted and discussed in the no-merit brief 
several rulings that were adverse to defendant, 
a review of the record by the appellate court 
revealed two additional adverse evidentiary 
rulings that counsel had abstracted but failed 
to discuss. Collier v. State, 2013 Ark. App. 119 
(2018). 

Counsel’s motion to withdraw was denied 
and rebriefing was ordered because counsel 
failed to comply with the procedure for the 
filing of a no-merit appeal in subdivision (k) of 
this rule; counsel merely summarized the tes- 
timony from defendant’s probation revocation 
hearing and failed to explain why the revoca- 
tion decision was not a meritorious ground for 
reversal. Jefferson v. State, 2013 Ark. App. 325 
(2013). 

Rebriefing was ordered in a no-merit appeal 
because the brief that defendant’s counsel sub- 
mitted, particularly its argument portion, did 
not meet the requirements of subdivision (k) of 
this rule; the argument section of the brief did 
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not explain “why” the decision to revoke defen- 
dant’s probation did not constitute a meritori- 
ous ground for reversal. Williams v. State, 2013 
Ark. App. 323 (2013). 

Defense counsel’s motion to withdraw was 
denied without prejudice because two exhibits 
that were admitted without objection were nei- 
ther included in the addendum nor discussed in 
the brief, there was no discussion of the evi- 
dence against defendant, the ground on which 
the trial court’s decision was based, or the 
objection made at the close of the hearing to the 
State’s delay in moving to revoke defendant’s 
suspension. Hooten v. State, 2014 Ark. App. 21 
(2014). 

Counsel needed to address whether defen- 
dant’s statements were incriminating and 
whether the officer’s threat to arrest everyone 
was reasonably likely to elicit an incriminating 
response; whether there would be merit to an 
argument on this issue remained to be seen, 
but it was counsel’s burden to address it, and 
because counsel failed to demonstrate that an 
appeal would be wholly frivolous, rebriefing 
was ordered. Tennant v. State, 2014 Ark. App. 
403, 439 S.W.3d 61 (2014). 

In criminal cases, the procedures the Su- 
preme Court of Arkansas has fashioned to com- 
ply with the Anders brief requirements, by 
adopting subdivision (k)(1) of this rule, require 
every adverse ruling to be briefed in a no-merit 
appeal. Kou Her v. State, 2015 Ark. 91, 457 
S.W.3d 659 (2015). 

The Anders duty applies to advocates and 
subsection (i) of this rule applies to the appel- 
late court’s review. These two requirements are 
not one and the same and subsection (i) review 
cannot serve as a substitute for defense coun- 
sel’s responsibilities pursuant to Anders and 
subsection (k). Kou Her v. State, 2015 Ark. 91, 
457 S.W.3d 659 (2015). 

Defendant’s appeal of his first-degree murder 
and related convictions could not be considered 
because counsel’s brief failed to address the 
sufficiency of the evidence and defendant’s mo- 
tion for a directed verdict, and thus, the brief 
was not in compliance with subdivision (k)(1) of 
this rule. Kou Her v. State, 2015 Ark. 91, 457 
S.W.3d 659 (2015). 

Brief discussed one adverse ruling of revoca- 
tion, but nowhere did counsel clearly state that 
the revocation was the only adverse ruling in 
the record, and counsel’s motion to withdraw 
was denied. Cooper v. State, 2015 Ark. App. 9, 
453 S.W.3d 147 (2015). 

Any argument related to the sufficiency of 
the evidence would not form a meritorious basis 
for appellate review, as defendant’s intent to 
cause injury was supported by evidence that 
defendant threw, choked, and hit the victim, 
the victim suffered serious injuries requiring 
surgery and physical therapy that was still 
ongoing at the time of trial a year later, and the 
length of time to pack their things implied that 
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the victim and her son were at least partially 
moved in with defendant. Hughes v. State, 2015 
' Ark. App. 378, 467 S.W.3d 170 (2015). 

There was no merit to defendant’s appeal 
challenging the revocation of his probation. 
Defendant admitted that he committed new 
criminal conduct, which violated his probation. 
Jones v. State, 2015 Ark. App. 621 (2015). 

Defendant’s attorney correctly argued that 
any appeal stemming from the court’s adverse 
rulings relating to the testimony of a deputy 
and two witnesses would be frivolous because 
defendant’s suspended imposition of sentence 
was also terminated based on failure to pay 
court-ordered fines, fees, and costs. Oliver v. 
State, 2017 Ark. App. 16 (2017). 

Counsel’s no-merit brief was proper and his 
motion to be relieved was granted because 
counsel correctly asserted that there could be 
no meritorious challenge to the trial court’s 
determination that defendant was in posses- 
sion of the firearm, methamphetamine, and 
drug paraphernalia. The State did not have to 
prove that defendant physically held the con- 
traband because he had constructive posses- 
sion of the contraband; all of the contraband 
was immediately accessible to defendant and in 
his exclusive control as the only occupant of the 
vehicle. Gill v. State, 2017 Ark. App. 22, 511 
S.W.3d 865 (2017). 

There was no merit to an appeal of defen- 
dant’s conviction based on his plea of no contest 
to sexual indecency; Ark. R. App. P. Crim. 1 
provides that generally there is no appeal from 
a plea of guilty or nolo contendere. Wilson v. 
State, 2017 Ark. App. 385 (2017). 

Counsel adequately explained why an appeal 
would be wholly frivolous where the State pro- 
duced witnesses who testified that defendant 
threatened to rape certain persons and made 
other harassing statements in violation of a 
condition of his suspended imposition of sen- 
tence, which required him to be on good behav- 
ior, the court was not required to believe his 
version of events or that of his witnesses, and 
defendant’s other pro se points for reversal 
were either not preserved for appeal or did not 
otherwise support reversal. Radford v. State, 
2017 Ark. App. 402 (2017). 

On a no-merit brief, counsel adequately ad- 
dressed each element of defendant’s directed- 
verdict motion in explaining why the evidence 
was sufficient to sustain a rape conviction given 
the victim’s testimony about the incidents that 
occurred at a laundromat. Drake v. State, 2019 
Ark. App. 9 (2019). 

Counsel complied with subdivision (k)(1) of 
this rule, that there were no nonfrivolous issues 
that supported an appeal and that the appeal 
had no merit, because the sufficiency-of-the- 
evidence issue was not preserved for appeal 
since defendant’s trial counsel failed to make a 
directed-verdict motion at trial and any other 
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errors were harmless. Riley v. State, 2020 Ark. 
99 (2020). 


—Additional Cases. 

Defense counsel’s compliance with subsection 
(j) now (k)] of this rule was sufficient such that 
an appeal of defendant’s probation revocation 
would be wholly without merit. Brown v. State, 
85 Ark. App. 382, 155 S.W.3d 22 (2004). 

When defendant was placed on two years’ 
probation on his plea of guilty to possession of 
cocaine, one of the conditions was that he not 
violate any state law; defendant’s plea of guilty 
to criminal trespass was sufficient to support 
the finding that he violated his probation. His 
appellate counsel filed an Anders brief that 
complied with subdivision (k)(1) of this rule by 
showing that an adverse evidentiary ruling and 
the denial of his motion for continuance at the 
revocation hearing was not prejudicial; the 
Court of Appeals of Arkansas held that counsel 
was permitted to withdraw representation, be- 
cause defendant’s appeal of the revocation or- 
der lacked merit. Johnson v. State, 2009 Ark. 
App. 527, 334 S.W.3d 419 (2009). 

In a criminal case, on direct appeal, a no- 
merit brief that fails to address an adverse 
ruling must be re-briefed because it does not 
satisfy the requirements of subdivision (k)(1) of 
this rule; by requiring every adverse ruling to 
be abstracted and briefed, the due process con- 
cerns in Anders are met, and the unnecessary 
risk of a deficient Anders brief resulting in an 
incorrect decision on trial counsel’s motion to 
withdraw is avoided. Sartin v. State, 2010 Ark. 
16, 362 S.W.3d 877 (2010). 

Counsel’s motion to withdraw on the ground 
that defendant’s appeal of an order finding that 
he violated the conditions of his suspended 
imposition of sentence by failing to pay child 
support since pleading guilty to nonpayment of 
support would be wholly without merit was 
granted because defendant did not raise any 
pro se points for reversal, and no objections 
were made by either party that were decided 
adversely against defendant; the state pre- 
sented testimony that the victim had not re- 
ceived any payments in more than six months, 
the child-support registry was introduced with- 
out objection, and defendant himself testified 
that he had failed to pay child support since he 
had pleaded guilty to the charge of nonpayment 
of support. Vick v. State, 2010 Ark. App. 29 
(2010). 

Substantial evidence existed to revoke defen- 
dant’s suspended sentence for sale of cocaine 
based on a finding that he committed a new 
criminal offense, because his sister-in-law tes- 
tified defendant sexually assaulted her while 
she was asleep and a police officer testified his 
DNA matched the sample taken from the vic- 
tim. His counsel was permitted to withdraw 
representation because he complied with sub- 
section (k) of this rule by filing a motion to 


221 


Rule 4-3 


withdraw accompanied by a brief in which he 
argued there was no merit to the appeal; any 
error committed by the trial court in denying 
defendant’s objections to evidence during the 
revocation hearing was harmless. Wilson v. 
State, 2012 Ark. App. 566 (2012). 

Sufficient evidence supported defendant’s 
conviction for one count of rape, because he 
admitted to engaging in sexual relations with 
his biological daughter when she was 10-years- 
old and a sexual-assault nurse examiner dis- 
covered injuries to the victim that were indica- 
tive of sexual assault or trauma. Therefore, his 
appellate counsel was entitled to withdraw 
from the case under subdivision (k) of this rule 
as there was no reversible error. Breeden v. 
State, 2013 Ark. 145, 427 S.W.3d 5 (2013). 

Sufficient evidence supported the trial court’s 
decision to revoke defendant’s probation for 
residential burglary, because a county em- 
ployee testified that he did not pay his fines, 
costs, and fees as directed; and his probation 
officer testified that he failed to report. When 
counsel filed a motion to withdraw and a no- 
merit brief in compliance with subdivision 
(k)(1) of this rule, the appellate court found that 
defendant’s appeal was without merit. Foster v. 
State, 2013 Ark. App. 2 (2013). 

Where the trial court revoked defendant’s 
probation for theft of property, counsel com- 
plied with subdivision (k) of this rule by filing 
an Anders brief and a motion to withdraw on 
the ground that the appeal was without merit. 
The State presented evidence and defendant 
conceded that she failed to comply with the 
conditions of probation that required her to 
report to her probation officer; attend class and 
obtain a GED; and pay restitution, costs, fees, 
and fines. Warren v. State, 2013 Ark. App. 32 
(2018). 

Because a probation officer, a police officer, 
and defendant testified that he violated the 
terms of his probation for possessing marijuana 
with intent to deliver, any appeal of the suffi- 
ciency of the evidence supporting the trial 
court’s decision to revoke his probation would 
be wholly frivolous under subdivision (k)(1) of 
this rule. Upon reviewing counsel’s Anders 
brief, the court granted her motion to be re- 
lieved as counsel. Forster v. State, 2013 Ark. 
App. 34 (2013). 

Defendant’s appeal of the revocation of his 
probation was frivolous because he admitted 
that he did not meet with his probation officer 
as required, his arguments regarding counsel’s 
alleged ineffectiveness and the court judge 
were not made below, his new criminal charge 
was withdrawn as a basis for revocation prior 
to the hearing, and he did not address his 
failure to pay costs and fees. Williams v. State, 
2014 Ark. App. 19 (2014). 

Counsel’s motion to withdraw was granted 
because counsel’s “no merit” brief demon- 
strated that an appeal would be wholly without 
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merit, where a sheriffs department employee 
testified that defendant paid nothing toward 
his costs and fines, defendant admitted that he 
was convicted on several criminal counts and 
other violations, and the trial judge’s decision 
to revoke defendant’s probation was not clearly 
erroneous or clearly against the preponderance 
of the evidence. Bishop v. State, 2014 Ark. App. 
41 (2014). 

Counsel’s no-merit brief demonstrated that 
an appeal would be wholly without merit be- 
cause the rules of evidence did not apply in 
revocation proceedings, an objection to an ad- 
verse ruling would have no practical legal effect 
on the existing legal controversy, and defendant 
violated the probation conditions that he pay 
fines, fees, and costs and not possess or use 
alcohol. Coleman v. State, 2014 Ark. App. 61 
(2014). 

Defendant’s appeal of the revocation of his 
suspended imposition of sentence was wholly 
without merit because his ineffective-assis- 
tance-of-counsel and illegal-sentence claims 
were not preserved for appeal, the State only 
had to prove one violation to revoke the sus- 
pended sentence, there was no possible grounds 
for reversal of the trial court’s adverse eviden- 
tiary rulings, and the total term of defendant’s 
sentence was clearly within the statutory-re- 
quired range. Flemons v. State, 2014 Ark. App. 
131 (2014). 

Defendant’s appeal of the revocation of his 
probation was wholly without merit because he 
still owed restitution, the victim’s testimony 
established the elements for fourth-degree 
sexual assault, the trial court rulings provided 
no possible grounds for reversal, and counsel 
fully complied with the Supreme Court’s Rules 
for withdrawal. Stockton v. State, 2014 Ark. 
App. 300 (2014). 

Defendant’s probation was properly revoked 
and his counsel could withdraw because defen- 
dant’s use of illegal drugs constituted a basis 
for revoking his probation, the State was only 
required to prove one violation to sustain the 
revocation, it was unnecessary to discuss defen- 
dant’s failure to pay fines and fees as a basis for 
revocation, and testimony about defendant’s 
substance-abuse program was not relevant to 
the issue of whether he had tested positive for 
illegal drugs. Langel v. State, 2014 Ark. App. 
397 (2014). 

Defendant’s probation was properly revoked 
and her counsel could withdraw because defen- 
dant’s appeal was wholly without merit where 
she inexcusably failed to comply with the con- 
ditions of her probation requiring her to pay all 
fines and costs and to timely pay her probation 
fees. Chaisson v. State, 2014 Ark. App. 418 
(2014). 

Defendant failed to present a meritorious 
ground for reversal because there were no non- 
frivolous issues for appeal where any error was 
harmless in light of the introduction of defen- 
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dant’s detailed confession, the confession was 
corroborated by other evidence, there was no 
contemporaneous objection to defendant’s 
claim regarding the introduction of his state- 
ment, his claims that his counsel was ineffec- 
tive were not raised below, and he did not 
identify any specific, material evidence with- 
held by the prosecution that the defense did not 
have. Gordon v. State, 2015 Ark. 344, 470 
S.W.3d 673 (2015). 

Counsel carefully reviewed the record for any 
meritorious appeal issues and found none, plus 
counsel discussed possible appeal issues, ex- 
plained why none had merit, and the court 
agreed, and thus compliance with the rule was 
found and counsel’s motion to withdraw was 
granted. Peals v. State, 2015 Ark. App. 1, 453 
S.W.8d 151 (2015). 

Counsel made no reference to Anders or the 
rule, but the motion to withdraw was not de- 
nied because of those omissions; in filing mo- 
tions to withdraw and accompanying no-merit 
briefs with the court, it is the better practice, 
even though not a fatal omission, to explain 
that the motion and brief are being filed pursu- 
ant to Anders v. California, and the rule. Cooper 
v. State, 2015 Ark. App. 9, 453 S.W.3d 147 
(2015). 

Appellate court, which granted counsel’s mo- 
tion to withdraw, found compliance with subdi- 
vision (k)(1) of this rule and Anders v. Califor- 
nia, and further found that defendant’s appeal 
was without merit. Walton v. State, 2015 Ark. 
App. 16 (2015). 

Counsel complied with the rule and there 
was no merit to an appeal in this case; defen- 
dant admitted to committing multiple viola- 
tions of the conditions of his probation, the 
State only had to prove one violation to support 
revocation, and thus the trial court’s revocation 
of probation was not clearly erroneous. Leach v. 
State, 2015 Ark. App. 17, 453 S.W.3d 690 
(2015). 

Counsel complied with the rule and there 
was no merit to the appeal; the trial court’s 
finding that defendant inexcusably failed to 
report to his probation officer and failed to pay 
his obligations was not clearly against the 
weight of the evidence, and thus the revocation 
was affirmed and counsel’s motion to withdraw 
was granted. Harmon v. State, 2015 Ark. App. 
18, 453 S.W.3d 172 (2015). 

Counsel complied with the rule and there 
was no merit to the appeal in this probation 
revocation case; there was proof of a serious 
and long-term delinquency on payments due, 
defendant stated that he did not pay despite 
consistently working, and he admitted not re- 
porting to his probation officer and moving 
without having permission to do so, such that 
there was no clear error in finding that defen- 
dant inexcusably violated the conditions of his 
probation. White v. State, 2015 Ark. App. 24 
(2015). 
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Defense counsel’s motion to be relieved was 
granted because counsel complied with the Su- 
preme Court’s Rules and defendant’s appeal 
was without merit. Johnson v. State, 2015 Ark. 
App. 353 (2015). 

Trial court’s decision to revoke defendant’s 
probation was not clearly erroneous or clearly 
against the preponderance of the evidence, and 
no issue of arguable merit could be raised on 
appeal to reverse that finding. Accordingly, de- 
fendant’s appeal was wholly without merit. 
Griffin v. State, 2015 Ark. App. 405 (2015). 

Circuit court’s revocation of defendant’s pro- 
bation was not clearly against the preponder- 
ance of the evidence, and the appellate court 
agreed with counsel that there would be no 
merit to an appeal on this issue. Lesley v. State, 
2015 Ark. App. 410 (2015). 

Appeal of whether it was error to allow an 
employee who observed defendant attacking 
the victim to testify how she had been person- 
ally affected would be wholly frivolous because 
the circuit court carefully considered the evi- 
dence that the State sought to introduce and 
carefully limited its scope, and the decision it 
rendered was well within the bounds of its 
discretion. Jones v. State, 2017 Ark. 266 (2017). 

Given the circuit court’s careful review of the 
photographs of the victim’s injury and the im- 
position of specific foundational limitations on 
the admission of each photo, any argument 
made concerning the circuit court’s decision to 
admit the photos would be wholly frivolous. 
Jones v. State, 2017 Ark. 266 (2017). 

Any argument that the circuit court abused 
its discretion in ordering defendant’s sentences 
to be served consecutively would be wholly 
frivolous because defendant pleaded guilty to 
the crimes of rape and attempted first-degree 
murder, and he requested the maximum sen- 
tence in open court. Jones v. State, 2017 Ark. 
266 (2017). 

Defense counsel’s no-merit motion to with- 
draw was granted as the circuit court heard 
sufficient evidence to find by a preponderance 
of the evidence that defendant had violated his 
probation by committing a criminal offense 
punishable by imprisonment; defendant had 
been charged in at least three new cases involv- 
ing eight new felonies since he had been placed 
on probation. Foster v. State, 2017 Ark. App. 
389 (2017). 


No-Merit Brief Insufficient. 

Although counsel had addressed in his brief 
the circuit court’s revocation of appellant’s pro- 
bation and two additional evidentiary rulings 
that were adverse to appellant, counsel failed 
to abstract and address one additional adverse 
ruling, i:e., appellant’s request for rehab rather 
than prison. Thus, the motion to withdraw was 
denied. Shinn v. State, 2021 Ark. App. 313 
(2021). 
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As appellate counsel’s Anders’ brief did not 
address all of the adverse rulings against de- 
fendant, it did not meet the requirements of 
subdivision (k)(1) of this rule; appellate counsel 
failed to address the denial of defendant’s re- 
quest that the trial court consider the running 
of defendant’s prison time concurrent with the 
time defendant was already serving. Williams 
v. State, 2011 Ark. App. 35 (2011). 

Upon the revocation of defendant’s sus- 
pended sentence for battery and being a felon in 
possession of a firearm, counsel filed a motion 
to withdraw under subdivision (k) of this rule; 
because counsel’s Anders brief failed to discuss 
the sufficiency of the evidence to support the 
revocation of defendant’s suspended sentence 
— an adverse ruling that had to be discussed in 
an Anders brief, a rebriefing was ordered. Fritts 
v. State, 2013 Ark. App. 30 (2013). 

Denial of motion to withdraw as defendant’s 
counsel was proper because the no-merit brief 
did not comply with Anders and subdivision (k) 
of this rule; there were two other adverse 
rulings that counsel abstracted but did not 
discuss in the no-merit brief. The first occurred 
when the trial court denied counsel’s motion for 
continuance; the second occurred post-sentenc- 
ing when the trial court denied counsel’s re- 
quest for bond and arguments as to why those 
adverse rulings on motions made by counsel 
were not meritorious grounds for reversal 
should have been included in the no-merit 
brief. Reed v. State, 2013 Ark. App. 14 (2013). 

Defense counsel’s motion to withdraw was 
denied because, while he cited Anders in his 
motion to withdraw, he did not cite the appli- 
cable Rule, did not include a transcript of the 
suppression hearing, a surveillance video that 
was played at trial, or the verdict form concern- 
ing defendant’s sentence enhancement, did not 
mention the fact that the jury was to determine 
witness credibility, and did not address and/or 
explain why certain adverse rulings did not 
present meritorious bases for reversal. Clark v. 
State, 2014 Ark. App. 27 (2014). 

In an appeal in which counsel filed a no-merit 
brief and a motion to withdraw as counsel, the 
appellate court ordered a rebriefing because 
counsel’s brief did not comply with the require- 
ments of this rule; the record revealed that the 
circuit court sustained hearsay objections 
raised by the State during defendant’s testi- 
mony, counsel did not abstract those objections 
and rulings, and counsel did not list those 
objections and rulings or explain why the ad- 
verse rulings did not constitute meritorious 
grounds for reversal. Lenderman v. State, 2017 
Ark. App. 1 (2017). 

Rebriefing was ordered in a criminal no- 
merit appeal where trial counsel had asked the 
court to sentence appellant to probation rather 
than incarceration, that request was denied, 
counsel neither abstracted the request nor ar- 
ticulated why the trial court’s ruling was not 
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meritorious, and thus, the requirements of sub- 
section (k) of this rule were not met. Smith v. 
State, 2017 Ark. App. 577 (2017). 

Defense counsel was not allowed to withdraw 
under subsection (k) of this rule; although 
counsel adequately addressed the adverse rul- 
ings from the probation revocation hearing, 
counsel did not address any issue of sentencing 
in his no-merit brief and defendant’s sentenc- 
ing was arguably illegal as it imposed a sus- 
pended imposition of sentence consecutive to 
other terms of imprisonment, an issue that 
could be raised at any time, and should have 
been addressed by counsel. Norton v. State, 
2018 Ark. App. 370, 553 S.W.3d 765 (2018). 

Defense counsel’s motion to withdraw was 
denied where the no-merit brief failed to suffi- 
ciently explain why each adverse ruling would 
not present grounds for a meritorious appeal, 
and video and audio recordings that had been 
played for the jury and were necessary to re- 
view arguments regarding the sufficiency of the 
evidence were not included in the addendum as 
required by Ark. Sup. Ct. & Ct. App. R. 4-2. 
Kelley v. State, 2018 Ark. App. 448 (2018). 

Counsel’s motion to withdraw was denied 
and rebriefing in adversary form was ordered 
where the no-merit brief addressed all of the 
adverse rulings except for any argument re- 
lated to sentencing, and because the circuit 
court imposed a suspended imposition of sen- 
tence consecutive to other terms of imprison- 
ment, counsel was required to address whether 
appellant’s sentencing violated § 5-4-307. Wil- 
son vy. State, 2019 Ark. App. 7, 569 S.W.3d 340 
(2019). 

Where appellate counsel filed a motion to 
withdraw and a no-merit brief pursuant to 
Anders v. California and subsection (k) of this 
rule, but failed to discuss in the brief the 
remaining two adverse rulings at the sentenc- 
ing hearing, the motion to withdraw had to be 
denied and rebriefing on the two adverse rul- 
ings ordered. House v. State, 2020 Ark. App. 
241 (2020). 

Although defense counsel addressed the suf- 
ficiency of the evidence to support the circuit 
court’s decision to revoke defendant’s proba- 
tion, counsel was not entitled to withdraw un- 
der Anders because counsel failed to address 
several adverse rulings. Myers v. State, 2020 
Ark. App. 326 (2020). 

Defense counsel was not entitled to withdraw 
under Anders because he failed to address the 
circuit court’s overruling of his objections to the 
best evidence to establish the chain of custody, 
to calling witnesses out of order, to a conversa- 
tion between the prosecutor and a witness, to 
lack of a proper foundation, and to defendant’s 
consecutive sentence, and counsel -failed to ad- 
dress the circuit court’s decision not to admon- 
ish the jury. Harris v. State, 2020 Ark. App. 330 
(2020). 
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Defense counsel was not entitled to withdraw 
pursuant to Anders because his no-merit brief 
did not adequately explain how there was no 
issue of arguable merit to be presented in an 
appeal of the denial of the motion to suppress. 
Mayo v. State, 2020 Ark. App. 333 (2020). 

Counsel’s motion to withdraw was denied 
under subdivision (k)(1) of this rule where 
counsel failed to abstract two pretrial hearings 
at which five pretrial rulings were made 
against defendant, other adverse rulings were 
not abstracted or discussed in the no-merit 
brief, and in reducing a three-day jury trial 
transcript, counsel failed to abstract testimony 
of nine witnesses, two 911 calls that were 
played for the jury, defense counsel’s motion for 
directed verdict and its renewal, and at least 
three adverse evidentiary rulings. Jenner v. 
State, 2020 Ark. App. 338 (2020). 

Counsel was not entitled to withdraw under 
Anders; while the no-merit brief asserted there 
were issues of arguable merit, the record re- 
vealed otherwise where the circuit court’s de- 
nial of defendant’s request for another chance 
or to be given a lighter sentence constituted an 
adverse ruling that had to be addressed, and, 
although a reduction in sentence from 90 years’ 
imprisonment to 40 years’ was not on the sur- 
face adverse to defendant, it was uncertain as 
to why the bench ruling and sentencing order 
differed to such an extent. Porter v. State, 2020 
Ark. App. 343 (2020). 

Motion to withdraw by defendant’s appellate 
counsel, when counsel filed an accompanying 
Anders brief contending that defendant’s ap- 
peal was wholly without merit, was denied and 
another briefing was ordered because counsel 
failed to present and explain that at least one 
adverse ruling was wholly without merit as a 
ground for reversal on appeal. Also, more pre- 
cision was essential so the appellate court could 
easily understand which adverse ruling was 
involved and why it was wholly without merit. 
Kirkland v. State, 2020 Ark. App. 348, 604 
S.W.3d 613 (2020). 

Defendant’s counsel’s no-merit brief was not 
in compliance with Anders and this rule be- 
cause counsel failed to address an adverse 
ruling related to a competency finding early in 
the proceedings. At a pretrial hearing, the court 
made the explicit finding on the record that 
defendant was fit to stand trial, and because it 
was a ruling adverse to defendant, counsel was 
obligated to discuss why it was not a meritori- 
ous ground for reversal on appeal. Welborn v. 
State, 2021 Ark. App. 90 (2021). 

Although counsel had argued in a no-merit 
brief why the denial of the directed verdict 
motion was not a meritorious ground for rever- 
sal, counsel failed to address several other 
adverse rulings in the argument section of the 
no-merit brief, and at least one adverse ruling 
was not even abstracted. Specifically, the brief 
failed to discuss whether certain testimony 
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should have been excluded, whether the victim 
should have been allowed to show his scars to 
the jury, the prosecutor’s objection to state- 
ments made by defense counsel during ques- 
tioning, the trial court’s refusal to allow appel- 
lant to speak, and the prosecutor’s objections 
during defense counsel’s closing statements. 
Bynum v. State, 2021 Ark. App. 16 (2021). 

Counsel failed to show that an appeal of 
defendant’s sentencing orders revoking his pro- 
bation would be wholly frivolous, and therefore 
the court denied counsel’s motion to withdraw 
and ordered rebriefing; while the trial court 
inquired about defendant’s educational back- 
ground and hearing experience, it only urged 
defendant not to relieve his counsel and stated 
that people should not represent themselves, 
which were insufficient explanations to defen- 
dant of the risks and dangers of proceeding 
without representation. Hull v. State, 2020 Ark. 
App. 410, 607 S.W.3d 516 (2020). 


Objections. 

Both this rule and former Ark. R. Crim. P. 
36.24 require review of the record for error in 
life and death cases, but this review presup- 
poses that an objection was made at trial. Friar 
v. State, 313 Ark. 253, 854 S.W.2d 318 (1993) 
(decision under prior rule). 

Where the issue of admissibility of certain 
evidence was raised by defendant before and 
during trial, a further examination of this issue 
was required under subsection (h) of this rule. 
Walker v. State, 313 Ark. 478, 855 S.W.2d 932 
(1993). 

Although there were some examples of sar- 
casm, snide remarks, and discourtesy on the 
part of the trial judge, as well as defense 
counsel which could not be condoned, where 
defendant failed to object to this conduct or 
make a record or ask the judge to recuse, the 
issue of bias could not be raised on appeal. 
Franklin v. State, 314 Ark. 329, 863 S.W.2d 268 
(1993), overruled, MacKintrush v. State, 334 
Ark. 390, 978 S.W.2d 293 (1998). 

Because it was incumbent on counsel to make 
a specific objection for the court’s review on 
appeal, even in the face of the trial judge’s 
negative response to defense counsel’s request 
to make an objection, no reversible error was 
shown. White v. State, 2009 Ark. 374, 326 
S.W.3d 421 (2009). 


Prejudicial Error. 

No prejudicial error found. Woodruff v. State, 
313 Ark. 585, 856 S.W.2d 299 (1993); Wallace v. 
State, 314 Ark. 247, 862 S.W.2d 235 (1993); 
Davis v. State, 314 Ark. 257, 863 S.W.2d 259 
(1993), cert. denied, 511 U.S. 1026, 114 S. Ct. 
1417, 128 L. Ed. 2d 88 (1994); Jones v. State, 
314 Ark. 289, 862 S.W.2d 242 (1993); Simmons 
v. State, 314 Ark. 310, 862 S.W.2d 245 (1993); 
Mitchell v. State, 314 Ark. 348, 862 S.W.2d 254 
(1993). 
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Affidavits from members of the petit jury 
stating that defendant could not receive a fair 
trial due to pretrial publicity were not enough 
to show that the trial court abused its discre- 
tion in denying defendant’s motion for change 
of venue; the trial court took extensive precau- 
tions to ensure defendant a fair trial, all jurors 
who were possibly tainted with pretrial public- 
ity were dismissed, and defendant voiced his 
approval of each juror selected. Porter v. State, 
359 Ark. 323, 197 S.W.3d 445 (2004). 


Pro Se Brief. 

Defendant prematurely submitted his pro se 
points while still represented and before the 
motion to withdraw was filed, and the Attorney 
General’s office was not notified, and the clerk 
was directed to serve a copy for preparation and 
submission of a responsive brief. Cooper v. 
State, 2015 Ark. App. 9, 453 S.W.3d 147 (2015). 


Reimbursement of Reproduction Costs. 

When an indigent defendant represented by 
appointed counsel or a public defender proceeds 
under subsection (g) of the former rule, it is 
suggested that the original brief be filed with 
the clerk and that two copies be served on the 
Attorney General with the request that the 
additional copies be made and filed by that 
office; it would then be proper to seek allowance 
by the Court of Appeals of the reproduction 
costs of the two copies served on the Attorney 
General. Hughes v. State, 4 Ark. App. 32, 627 
S.W.2d 33 (1982) (decision under prior rule). 

Where the court-appointed counsel for an 
indigent defendant failed to follow the proce- 
dure in former subsection (g) (now (i)) of this 
rule for reproducing the required number of 
copies of the defendant’s abstract and brief, the 
attorney's motion for reimbursement of the 
reproduction costs was denied. Hughes v. State, 
4 Ark. App. 32, 627 S.W.2d 33 (1982) (decision 
under prior rule). 


Reply Brief. 

An argument cannot be raised for the first 
time in the reply brief. Jordan v. State, 323 Ark. 
628, 917 S.W.2d 164 (1996). 

Supreme Court of Arkansas holds that the 
current rules for no-merit briefs in termination- 
of-parental-rights cases, subsection (j) of this 
rule and Ark. Sup Ct. R. 6-9, do not expressly 
require the Arkansas Department of Health 
and Human Services to file a reply brief to a 
parent’s pro se points on appeal. Posey v. Ark. 
Dep’t of Health & Human Servs., 370 Ark. 500, 
262 S.W.3d 159 (2007). 

Par‘y raised an issue in his reply brief, but 
the court did not address arguments raised for 
the first time in a reply brief. Bilo v. El Dorado 
Broad. Co., 101 Ark. App. 267, 275 S.W.3d 660 
(2008). 


Review in Death or Life Imprisonment 
Cases. 
The standard of review employed by the 
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Arkansas Supreme Court to determine the suf- 
ficiency of the evidence to support the jury’s 
findings, relative to the aggravating circum- 
stances in death or life imprisonment cases, 
should be a “reasonable doubt” analysis. Miller 
v. Lockhart, 861 F. Supp. 1425 (E.D. Ark. 1994), 
affd, 65 F.3d 676 (8th Cir. 1995). 

Because defendant received a sentence of life 
imprisonment without the possibility of parole, 
and because the state had not briefed defen- 
dant’s objection to the admission of hearsay 
testimony at trial, the Supreme Court believed 
it was necessary to discuss this issue. Griffin v. 
State, 322 Ark. 206, 909 S.W.2d 625 (1995). 

The Arkansas Supreme Court is required by 
§ 16-91-113 to review all errors prejudicial to 
the rights of the appellant in a case where a 
death sentence is imposed; this obligation is 
implemented through court procedure as out- 
lined in subsection (h) [now (i)] of this rule and 
RAP-Crim 14. Gardner v. Norris, 949 F. Supp. 
1359 (E.D. Ark. 1996). 

Where defendant made no objection in the 
trial court to codefendant’s assertion of the 
Fifth Amendment, but raised the issue for the 
first time on appeal, the Supreme Court would 
not consider it; even in cases where life without 
parole is imposed, the Court’s duty is only to 
examine the record for error in objections made 
at trial and decided adversely to defendant. 
Allen v. State, 324 Ark. 1, 918 S.W.2d 699 
(1996). 

Criminal appellant failed to comply with sub- 
section (h) [now (i)] of this rule when he had 
only abstracted the parts of the record which 
pertained to the one issue he raised on appeal; 
because the appellant was sentenced to life 
without parole, subsection (h) [now (i)] requires 
that the appellant abstract all rulings adverse 
to him. Bowden v. State, 326 Ark. 266, 931 
S.W.2d 104 (1996). 

While it is true that subsection (h) [now (i)] of 
this rule requires the Arkansas Supreme Court 
to review the record for error in life and death 
cases, this review presupposes that an objec- 
tion was made at trial; where defendant failed 
to make a specific motion for directed verdict 
under Ark. R. Crim. P. 33.1 indicating the 
particular deficiencies in the State’s proof, it 
was as if he failed to object at all, and that 
failure below precluded review of the suffi- 
ciency of the evidence on appeal. Webb v. State, 
327 Ark. 51, 938 S.W.2d 806 (1997). 

A capital murder case involving imposition of 
a life sentence without the possibility of parole 
was remanded where the court was precluded 
from a full review of what transpired at trial 
due to an incomplete record. McGehee v. State, 
328 Ark. 404, 943 S.W.2d 585 (1997). 

The language of subsection (h) [now (i)] of 
this rule does not mandate plain-:error review, 
and an objection by counsel is required to 
preserve an issue for review. Green v. State, 330 
Ark. 458, 956 S.W.2d 849 (1997). 
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The Supreme Court has an affirmative duty 
to review the record in all death-penalty cases 
for prejudicial error. State v. Robbins, 339 Ark. 
379, 5 S.W.3d 51 (1999). 

When a defendant has received a sentence of 
life imprisonment, it will continue to be his 
responsibility to bring forward an appeal; how- 
ever, when the death penalty has been imposed, 
the Supreme Court is required to perform an 
automatic review of the record for egregious 
errors such as those that fall within the excep- 
tion to the plain-error rule. State v. Robbins, 
339 Ark. 379, 5 S.W.3d 51 (1999). 

An automatic review of the entire record in 
all death-penalty cases is useful when evaluat- 
ing whether a defendant’s waiver of his right to 
appeal was proper under Franz v. State, 296 
Ark. 181, 754 S.W.2d 839 (1988). Such a review 
would also enable the court to determine (1) 
whether any errors raised in the trial court are 
prejudicial to the defendant, in accordance with 
Ark. Code Ann. § 16-91-113(a) (1987) and this 
rule; (2) whether any plain errors covered by 
the exceptions outlined in Wicks v. State, 270 
Ark. 781, 606 S.W.2d 366 (1980), have occurred; 
and (3) whether other fundamental safeguards 
were followed. State v. Smith, 340 Ark. 257, 12 
S.W.3d 629 (2000). 

Defendant’s point of error that the trial court 
should have excused a juror for cause was not 
preserved for appellate review because defense 
counsel essentially agreed with the trial court’s 
ruling and conceded that there were no grounds 
to excuse the juror for cause; thus, there was no 
reversible error reviewable under subsection 
(h) [now (G)] of this rule or § 16-91-113(a). 
Roberts v. State, 352 Ark. 489, 102 S.W.3d 482 
(2003), dismissed without prejudice, 2011 Ark. 
502, 385 S.W.3d 792 (2011), overruled in part, 
Dimas-Martinez v. State, 2011 Ark. 515, 385 
S.W.3d 238 (2011). 

Where defendant was sentenced to life in 
prison and the record on appeal did not contain 
a complete transcript of jury selection and voir 
dire or opening and closing statements, the 
reviewing court was unable to review all errors 
prejudicial to defendant pursuant to § 16-91- 
113(a), as required under subsection (h) [now 
(i)] of this rule. Romes v. State, 355 Ark. 497, 
139 S.W.3d 519 (2003). 

Because a life sentence was imposed in de- 
fendant’s capital murder case, the record was 
reviewed pursuant to subsection (h) [now (i)] of 
this rule for adverse rulings objected to by 
defendant but not argued on appeal; no such 
reversible errors were found. O’Neal v. State, 
356 Ark. 674, 158 S.W.3d 175 (2004). 

Supreme Court of Arkansas upheld defen- 
dant’s conviction for the capital murder of an 
87-year-old woman who was found shot to 
death in her yard where defendant confessed to 
the crime and the record of the guilt phase was 
reviewed for any prejudicial error under sub- 
section (h) of this rule, § 16-91-113(a), and Ark. 
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R. App. P. — Crim. 10, and none was found. 
Anderson v. State, 357 Ark. 180, 163 S.W.3d 333 
(2004). 

In its review for error, the Court concluded 
that it was the entered judgment and commit- 
ment order that controlled defendant’s sen- 
tence upon his conviction; thus, defendant’s 
sentence was without parole as reflected in the 
judgment and commitment order rather than 
in the trial court’s sentence of life imprison- 
ment plus fifteen years. Stenhouse v. State, 362 
Ark. 480, 209 S.W.3d 352 (2005). 

Defendant’s sufficiency of the evidence chal- 
lenge was not preserved for appeal because a 
clear and specific motion for a directed verdict 
was not made to the trial court, as required by 
Ark. R. Crim. P. 33.1, and because subsection 
(h) [now (i)] of this rule did not mandate review 
of a case involving a sentence of life imprison- 
ment without parole when the directed verdict 
motion was not properly made. Elkins v. State, 
374 Ark. 399, 288 S.W.3d 570 (2008). 

Where defendant was convicted for capital 
murder and sentenced to life in prison without 
parole plus ten years, the Supreme Court of 
Arkansas complied with subsection (h) [now (i)] 
of this rule by examining record for all objec- 
tions, motions, and requests made by either 
party that were decided adversely to defendant. 
No prejudicial error was found. Page v. State, 
2009 Ark. 112, 313 S.W.3d 7 (2009). 

Record has been reviewed in accordance with 
subsection (i) of this rule, and no reversible 
error had been found. White v. State, 2009 Ark. 
374, 326 S.W.3d 421 (2009). 

Record was reviewed for other reversible er- 
ror as required by subsection (1) of this rule and 
none was found. Adams v. State, 2009 Ark. 375, 
326 $.W.3d 764 (2009), cert. denied, 559 U.S. 
1021, 1380S. Ct. 1922, 176 L. Ed. 2d 392 (2010). 

In a case involving capital murder and aggra- 
vated robbery, a claim of insufficient evidence 
was not preserved for appellate review because 
defendant made a general motion for a directed 
verdict, but failed to raise the specific issues 
that he raised on appeal; the general motion, 
which failed to specify any deficiencies in the 
State’s proof, was inadequate to preserve for 
appellate review the specific challenges made 
to the sufficiency of the evidence. Even though 
review of the record was required for all life and 
death cases, this review presupposed that a 
proper objection was made at trial. Perry v. 
State, 2014 Ark. 535, 453 S.W.3d 650 (2014). 

Because the record was not sufficient for the 
Supreme Court of Arkansas to conduct its re- 
view under subsection (i) of this rule, reversal 
and remand for a new trial was required; for 
example, despite considerable reconstruction 
efforts, at least 14 bench conferences, written 
jury instructions, and two juror notes were 
omitted from the record, and there was no 
verbatim transcript of any dialog between 
counsel and the court concerning jury instruc- 
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tions. Thrower v. State, 2018 Ark. 256, 554 
S.W.3d 825 (2018). 


Scope of Review. 

This rule did not require the appellate court 
to review an argument not specifically made to 
the circuit court or to research a novel argu- 
ment for an appellant who cited no apposite 
authority. Hollis v. State, 346 Ark. 175, 55 
S.W.3d 756 (2001). 

Examination of the record has been made in 
accordance with subsection (h) [now (i)] of this 
rule and Ark. R. App. P. Crim. 14, and it has 
been determined that there were no rulings 
adverse to defendant which constituted preju- 
dicial error. Randle v. State, 372 Ark. 246, 273 
S.W.3d 482 (2008). 


Sequence of Record. 

There may be parts of the record that are not 
pertinent to the appeal and need not be ab- 
stracted, such as the voir dire examination of 
each juror or pretrial rulings or testimony not 
relevant on appeal; if, however, objections were 
made during such parts of the proceeding, 
those objections should be abstracted in se- 
quence as they appear in the record, and if 
counsel for the appellant deems it best not to 
abstract the record exactly according to the 
sequence of its numbered pages, appropriate 
explanations should be inserted for the benefit 
of the attorney general and the court. Curry v. 
State, 270 Ark. 570, 605 S.W.2d 748 (1980) 
(decision under prior rule). 


Special Counsel. 

It was the intent of the Arkansas Supreme 
Court that the counsel appointed pursuant to 
the court’s decision in State v. Robbins, 339 Ark. 
379, 5 S.W.3d 51 (1999) would not serve as a 
representative of a party but rather would 
assist the court in its review, because when that 
counsel represents one of the parties, a conflict 
of interest exists. State v. Robbins, 340 Ark. 
255, 9 S.W.3d 500 (2000). 


Sufficiency of Transcript. 

The transcript of a criminal trial need not be 
perfectly accurate, rather it is sufficient to meet 
the requirements of the law if it is not so 
inadequately fair as to prevent the defendant 
from meeting the requirements of this rule and 
deny him his right of appeal under § 16-91- 
101, and he bears the burden of demonstrating 
the inadequacy. Butler v. State, 264 Ark. 243, 
570 S.W.2d 272 (1978) (decision under prior 
rule). 

The burden is on the appellant to bring up a 
sufficient record to demonstrate error. Lukach 
v. State, 310 Ark. 38, 834 S.W.2d 642 (1992), 
writ denied, 2014 Ark. 451 (2014) (decision 
under prior rule). 

In a criminal case where a life sentence 
without parole was imposed, the defendant was 
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entitled to a new trial where the trial transcript 
was inadequate and attempts to reconstruct or 
settle the record had failed. Jacobs v. State, 327 
Ark. 498, 939 S.W.2d 824 (1997). 


Timely Filing of Briefs. 

Counsel has the burden of proving, by a 
preponderance of the evidence, that he has 
meritorious reasons for not filing the appel- 
lant’s brief when due as prescribed by this rule, 
or he will be held in contempt. In re Jeremiah, 
308 Ark. 320, 822 S.W.2d 392 (1992) (decision 
under prior rule). 

An extension of time to file a pro se brief in an 
Anders case, or permission to file the pro se 
brief belatedly, would not be granted absent a 
showing that the 30 days allowed by the rule 
was not sufficient. Langford v. State, 317 Ark. 
429, 877 S.W.2d 593 (1994). 

Once the appellee has filed its brief, it is too 
late for the appellant to file a motion to amend 
the appellant’s brief. Jones v. McCool, 318 Ark. 
688, 886 S.W.2d 633 (1994). 


Withdrawal of Counsel. 

Counsel’s motion to withdraw was granted 
because no meritorious ground for reversal ex- 
isted; defendant presented the circuit court 
with nothing more than his objection to the 
State striking a juror after the State provided a 
race-neutral basis for it, and the circuit court 
witnessed the same action by the juror that 
caused the State to strike her from the jury. 
Taylor v. State, 2022 Ark. App. 296 (2022). 

The attorney representing an accused at trial 
has the duty to do certain things if he intends to 
withdraw from the case; part of the duties of 
such attorney is to obtain permission from the 
trial court to withdraw from the case and such 
request to withdraw should contain a state- 
ment of the reasons therefor; also the accused 
should receive a copy of the request for with- 
drawal and, if granted, a copy of the order 
allowing the withdrawal. Finnie v. State, 265 
Ark. 941, 582 S.W.2d 19 (1979); Chandler v. 
State, 297 Ark. 482, 762 S.W.2d 796 (1989) 
(preceding decisions under prior rule). 

Where the defendant’s trial counsel filed a 
notice of appeal, but then failed to file the 
transcript and the record with the appellate 
court, the defendant's motion for a belated 
appeal was properly granted by the trial court 
because the trial attorney had apparently 
abandoned his client and left him without an 
appeal being perfected, even though no good 
reason was shown by the trial counsel for his 
failure to perfect the appeal. Osbourne v. State, 
276 Ark. 479, 6387 S.W.2d 535 (1982) (decision 
under prior rule). 

In view of the fact that the present attorney 
did not follow the procedure prescribed for 
withdrawal, he would still be considered the 
attorney of record and would be held respon- 
sible for the duties imposed upon him by law, 
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and where the attorney made a mistake in not 
timely filing an appeal, his client’s motion for a 
belated appeal would be granted. Ellis v. State, 
276 Ark. 560, 637 S.W.2d 588 (1982) (decision 
under prior rule). 

The Supreme Court will not grant a motion 
for extension of time in an appeal filed pursu- 
ant to former subsection (h) (now (j)) of this rule 
without a clear showing that the 30 days to 
respond provided for in the rule is inadequate. 
Reed v. State, 278 Ark. 404, 646 S.W.2d 6 (1983) 
(decision under prior rule). 

Where the evidence showed that the defen- 
dant wrote to his attorney several times within 
the 30-day period during which an appeal could 
have been initiated asking his attorney to ap- 
peal from the decision revoking his suspended 
sentence, but the attorney never perfected the 
appeal nor sought permission from the trial 
court to withdraw from the case, the defen- 
dant’s pro se motion for a belated appeal would 
be granted, and since his attorney remained 
the attorney of record, the attorney would be 
held responsible for the duties on appeal im- 
posed upon him by law. Blakely v. State, 279 
Ark. 141, 649 S.W.2d 187 (1983) (decision under 
prior rule). 

Where retained counsel filed appeal but did 
not pursue appeal despite defendant’s wish 
that he do so, he remained attorney of record in 
light of his failure to follow the procedure 
prescribed under former subsection (h) (now (j)) 
of this rule for withdrawal from a case; accord- 
ingly, motion by defendant to relieve such at- 
torney as counsel would be denied and attorney 
would be required either to petition court to 
leave to withdraw or to file motion requesting 
permission to file record on appeal. Nelson v. 
State, 279 Ark. 362, 651 S.W.2d 98 (1983) 
(decision under prior rule). 

Where defendant’s counsel filed a motion to 
withdraw and defendant was notified of his 
right to a belated appeal but he failed to re- 
quest one, defendant was not entitled to post- 
conviction relief on the basis of the claim that 
his counsel failed to appeal when requested to 
do so. Lomax v. State, 285 Ark. 440, 688 S.W.2d 
283 (1985) (decision under prior rule). 

In order to file a “no merit” brief, petitioner’s 
attorney must file a motion for permission to 
withdraw as counsel and further comply with 
former subsection (h) (now (j)) of this rule. 
Petitioner will then be given 30 days in which 
to file a pro se supplemental brief. Blue v. State, 
287 Ark. 345, 698 S.W.2d 302 (1985) (decision 
under prior rule). 

Where the counsel submitted a brief, but it 
did not contain a list of all objections, motions 
and requests made by appellant and denied by 
the court or a statement as to the reason the 
points would not arguably support an appeal, 
he was instructed to submit a brief in compli- 
ance with former subsection (h) (now (j)) of this 
rule within 30 days. Campbell v. State, 288 Ark. 
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309, 705 S.W.2d 422 (1986) (decision under 
prior rule). 

If counsel feels that the appeal has no merit, 
he or she is obligated to either obtain permis- 
sion from the trial court to withdraw before the 
notice of appeal is filed or file a motion to 
withdraw in the Supreme Court after the notice 
of appeal is filed. Gay v. State, 288 Ark. 589, 707 
S.W.2d 320 (1986) (decision under prior rule). 

The principles that attorneys are required to 
file a brief setting out all issues which might 
support an appeal and explain why those issues 
have no merit prior to being relieved as counsel 
was held in Pennsylvania v. Finley, 481 U.S. 
551, 10758. Ct. 1990, 95 L. Ed. 2d 539 (1987) not 
to extend to collateral postconviction petitions 
in federal proceedings; however, “Finley” does 
not affect the Arkansas rules and if appointed 
counsel determines the appeal is without merit, 
he or she must state the reasons therefor. Mills 
v. State, 293 Ark. 312, 737 S.W.2d 460 (1987) 
(decision under prior rule). 

Where counsel was never notified that the 
appellant desired to follow through with an 
appeal and the appellant was not indigent and 
therefore had made no showing that he was 
entitled to an appeal at public expense, there 
was no obligation on the part of counsel to 
comply with the provisions of subsection (h) of 
this rule. Bogan v. State, 293 Ark. 370, 738 
S.W.2d 94 (1987) (decision under prior rule). 

Where it was arguable that affirming a con- 
viction wholly on the strength of a brief drafted 
by the state would constitute a denial of the due 
process right to effective assistance of counsel, 
the appellate court directed that defendant’s 
attorney comply with the requirements of sub- 
section (h) of the former rule by filing a proper 
brief. House v. State, 20 Ark. App. 28, 722 
S.W.2d 886 (1987) (decision under prior rule). 

An attorney of record who fails to perfect an 
appeal must obtain permission to withdraw 
from the case or he will face a substantial risk 
of subsequently being held ineffective. Plugge v. 
State, 295 Ark. 518, 750 S.W.2d 52 (1988) 
(decision under prior rule). 

A no-merit appeal brief written almost en- 
tirely by the state does not comport with the 
constitutional requirements of equal protection 
and due process or with the requirements of 
subsection (h) of the former rule. Jones v. State, 
27 Ark. App. 24, 765 S.W.2d 15 (1989) (decision 
under prior rule). 

Where counsel wanted to withdraw his rep- 
resentation and the petitioner concurred, until 
leave to withdraw was granted, counsel had an 
obligation to either (1) assure the transcript 
was filed on time or (2) obtain another exten- 
sion of time to file the transcript. Huggins v. 
State, 304 Ark. 505, 803 S.W.2d 544 (1991) 
(decision under prior rule). 

Counsel for defendant in a criminal case who 
wished to withdraw should have addressed his 
original request for withdrawal to the supreme 


229 


Rule 4-3 


court, not the circuit court. Huggins v. State, 
304 Ark. 505, 803 S.W.2d 544 (1991) (decision 
under prior rule). 

Even if the trial court entered an order stat- 
ing that the defendant had expressed the desire 
that counsel be discharged from the case, such 
an order would have no effect since it was filed 
after the notice of appeal, and under subsection 
(h) of the former rule, once a notice of appeal is 
filed, motions to be relieved as counsel must be 
addressed to the supreme court. State v. Van 
Pelt, 305 Ark. 125, 810 S.W.2d 27 (1991) (deci- 
sion under prior rule). 

Attorney was obligated under former subsec- 
tion (h) (now (j)) of this rule to ask to be relieved 
with respect to that portion of the appeal which 
he contended was meritless and to support the 
motion with a brief referring to anything in the 
record that might arguably support the appeal, 
together with a list of all objections made by the 
defendant and overruled by the court and of all 
motions and requests made by the defendant 
and denied by the court, and accompanied by a 
statement as to the reason counsel considers 
the points thus raised would not arguably sup- 
port an appeal. Jones v. State, 306 Ark. 632, 819 
S.W.2d 683 (1991) (decision under prior rule). 

The mere assertion by counsel that the ap- 
peal is without merit is insufficient. Bigham v. 
State, 36 Ark. App. 22, 820 S.W.2d 462 (1991) 
(decision under prior rule). 

Where brief of appellant, convicted of capital 
murder, failed to meet the requirements of 
former Rule 9 (now Rule 4-2), and former sub- 
sections (f) and (h) of this rule, and was so 
inadequate that the appeal could not be de- 
cided, the state’s second motion to order com- 
pliance with the rules was granted. Jackson v. 
State, 310 Ark. 379, 833 S.W.2d 376 (1992) 
(decision under prior rule). 

Counsel’s motion to withdraw was denied. 
Ofochebe v. State, 40 Ark. App. 92, 844 S.W.2d 
373 (1992) (decision under prior rule). 

A motion to be relieved as counsel after the 
filing of a notice of appeal must be submitted to 
the Supreme Court rather than to the trial 
court. Reagan v. State, 316 Ark. 511, 872 S.W.2d 
396 (1994). 

Ark. R. Crim. P. 36.26 provides that trial 
counsel, whether retained or court appointed, 
shall continue to represent a convicted defen- 
dant throughout appeal, unless permitted by 
the trial court or the Supreme Court to with- 
draw; once the notice of appeal is filed with the 
circuit clerk, under subdivision ()(1) of this 
rule, only the appellate court can relieve coun- 
sel of the obligation to proceed with the appeal. 
Franklin v. State, 317 Ark. 42, 875 S.W.2d 836 
(1994). 

Once an attorney files a notice of appeal, he is 
required either to perfect the appeal by lodging 
the record in the appellate court or file a motion 
to withdraw in the appellate court within the 
time allowed for the timely lodging of the re- 
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cord; an attorney may not simply abandon the 
appeal. Zucco v. State, 318 Ark. 386, 885 S.W.2d 
675 (1994). 

Motion by counsel to withdraw on the 
grounds that client’s appeal was without merit 
granted where the motion was accompanied by 
a full brief, appellant had a copy of his counsel’s 
brief and was notified of his right to file a pro se 
brief within thirty days, and where the state 
concurred that counsel complied with subsec- 
tion (j) of this rule. Bealer v. State, 49 Ark. App. 
119, 897 S.W.2d 577 (1995). 

Where an attorney apparently did not comply 
with the requirements of subdivision (j)(1) of 
this rule, his motion for withdrawal was de- 
nied. Moses v. State, 327 Ark. 420, 938 S.W.2d 
233 (1997). 

Before court would relieve counsel for crimi- 
nal defendant from representation or appoint 
new counsel, because counsel claimed he lacked 
the financial resources to continue defendant’s 
appeal, counsel would be required to present 
appropriate documentation, such as an affida- 
vit of defendant’s indigency and a statement 
supporting the reasons for his withdrawal. 
James v. State, 329 Ark. 58, 945 S.W.2d 941 
(1997). 

A brief submitted by the defendant’s counsel 
in support of his motion to withdraw was insuf- 
ficient where it discussed the sufficiency of the 
evidence, but did not discuss the denial of the 
defendant’s motion to represent himself at trial 
or the denial of his motion for a continuance. 
Dewberry v. State, 341 Ark. 170, 15 S.W.3d 671 
(2000). 

Defense counsel complied with the require- 
ments to withdraw as counsel of record where 
he asserted that his continued representation 
of the defendant created a conflict of interest 
arising from his representation of the defen- 
dant and members of the defendant’s family in 
other pending civil and criminal lawsuits, that 
the defendant intended to call him as a witness 
at trial, and that he forwarded a copy of the 
motion to the defendant by first-class mail. 
Gipson v. State, 343 Ark. 44, 31 S.W.3d 834 
(2000). 

When two cases are considered simultane- 
ously by the trial court, one of which results in 
an appeal that defense counsel considers to be 
meritorious, and one of which results in an 
appeal that defense counsel considers to be 
without merit, the purpose and spirit of subsec- 
tion (j) of this rule is best served by requiring 
that the defendant be notified of her right to file 
points on appeal with respect to the “no-merit” 
case, notwithstanding that defense counsel has 
not moved to withdraw from representation of 
the defendant in both cases. Harris v. State, 72 
Ark. App. 227, 35 S.W.3d 819 (2000). 

Attorney’s motion to withdraw -was denied 
where the motion was not filed jointly with 
another attorney who was licensed to practice 
law in Arkansas and the attorney failed to 
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admit responsibility for not filing a transcript of 
his client’s trial on time. McKenzie v. State, 354 
Ark. 479, 125 S.W.3d 173 (2003). 

Where defendant’s counsel filed a notice of 
appeal, he was obligated to represent defen- 
dant until such time as he was permitted by the 
appellate court to withdraw pursuant to subdi- 
vision (j)(1) of this rule; because counsel failed 
to protect defendant’s right to appeal, defen- 
dant was left without the effective appellate 
representation guaranteed to a convicted crimi- 
nal defendant by the Sixth Amendment. Hol- 
land v. State, 358 Ark. 366, 190 S.W.3d 904 
(2004). 

Defendant’s counsel was in contempt for rep- 
resenting defendant while not in good standing 
before the bar, for failing to perfect defendant’s 
appeal, and for failing to file a motion under 
this rule seeking permission to withdraw from 
the appeal. Edwards v. State, 360 Ark. 90, 199 
S.W.3d 684 (2004). 

Counsel’s brief to withdraw representation 
did not comply with subsection (j) of this rule 
where counsel’s discussion of the motion to 
suppress a statement was not adequately ad- 
dressed and counsel’s abstract was insufficient; 
the record on appeal was limited to that which 
was properly abstracted and counsel’s abstract- 
ing did not allow the appellate court to perform 
a review of the record to ensure that the right to 
counsel was fully protected. Walton v. State, 94 
Ark. App. 229, 228 S.W.3d 524 (2006). 

Although defendant’s counsel’s motion to 
withdraw complied with subsection (j) of this 
rule, the fact that counsel was unable to find 
authority supporting defendant’s sentencing 
claim did not render the issue wholly frivolous; 
thus, his motion to withdraw was denied and a 
rebriefing was ordered. Justus v. State, 96 Ark. 
App. 29, 237 S.W.3d 528 (2006). 

Inmate’s counsel could properly file a “no- 
merit” brief seeking to withdraw in an appeal 
from the denial of the inmate’s post-conviction 
motion. McLeod v. State, 2010 Ark. 95 (2010). 

Counsel’s motion to withdraw as counsel was 
granted because counsel complied with the dic- 
tates of Anders v. California, 386 U.S. 738, 87 
S. Ct. 1396, 18 L. Ed. 2d 493 (1967), and 
subsection (k) of this rule; an appeal in defen- 
dant’s case would be wholly without merit. 
Holley v. State, 2010 Ark. App. 47 (2010). 

Because a recording of a 911 tape was non- 
confrontational and was authenticated by the 
dispatcher, because evidence that defendant 
pulled a shotgun on the caller was relevant for 
sentencing purposes, and because defendant 
did not object to the alleged seating of a juror or 
show that counsel was ineffective in failing to 
object, there was no meritorious ground for 
appeal; therefore, counsel was allowed to with- 
draw pursuant to Anders and subsection (k) of 
this rule. Doles v. State, 2011 Ark. App. 476, 
385 S.W.3d 315 (2011). 
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Because the state presented proof that defen- 
dant inexcusably failed to pay restitution and 
fees and was found by the police to be in a state 
of extreme intoxication in violation of defen- 
dant’s probation conditions, defendant’s appeal 
was without merit; therefore, pursuant to sub- 
division (k)(1) of this rule, defendant’s appellate 
counsel could withdraw. Gregory v. State, 2011 
Ark. App. 724 (2011). 

Granting of counsel’s motion to be relieved 
under subsection (k) of this rule was proper 
because defendant’s appeal had no merit. De- 
fendant had freely admitted in her testimony 
that she had been a longtime, heavy user of 
marijuana and that whatever marijuana was 
found in the vehicle in which she was a passen- 
ger belonged to her; additionally, the sustaining 
of a prosecutor’s objection was appropriate be- 
cause the reader of the transcript was not a 
“witness” at that point. Payton v. State, 2012 
Ark. App. 37 (2012). 

Counsel’s motion to withdraw was granted 
because there had been full compliance with 
subsection (k) of this rule; the evidence sup- 
porting the revocation of defendant’s probation 
was overwhelming, and thus, even assuming 
that the trial court erred in admitting testi- 
mony, any error would be harmless and could 
not stand as the basis for a meritorious argu- 
ment on appeal. Jones v. State, 2012 Ark. App. 
69, 388 S.W.3d 503 (2012). 

Counsel’s motion to withdraw during defen- 
dant’s appeal of a judgment revoking his pro- 
bation was granted because defendant’s testi- 
mony, standing alone, constitutes sufficient 
evidence that he violated the terms and condi- 
tions of his probation. Jones v. State, 2012 Ark. 
App. 69, 388 S.W.3d 503 (2012). 

Defendant’s appeal of the order revoking his 
probation for theft by receiving and residential 
burglary was wholly frivolous because he ad- 
mitted that he had not completed his commu- 
nity-service work and offered no reason why he 
had not reported to his probation officer. Be- 
cause either of these constituted sufficient evi- 
dence to support the revocation of his proba- 
tion, his appellate counsel was permitted to 
withdraw under subsection (k) of this rule. 
Williams v. State, 2012 Ark. App. 447 (2012). 

Counsel’s motion to withdraw was granted, 
because there was no merit to an appeal by the 
petitioner challenging the revocation of his pro- 
bation, when the revocation of probation was 
not clearly against the preponderance of the 
evidence. Hampton v. State, 2012 Ark. App. 450 
(2012). 

Counsel’s motion to withdraw was granted, 
because an appeal from the circuit court’s revo- 
cation of probation would be wholly without 
merit, when the decision to revoke probation 
was not clearly against the preponderance of 
the evidence. Holmes v. State, 2012 Ark. App. 
451 (2012). 
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Revocation of defendant’s probation was 
proper under § 16-93-308 because defendant 
admitted to drinking alcohol and failing to 
report to his probation officer. Any argument 
that the trial court’s findings were against the 
preponderance of the evidence would clearly be 
without merit; because of that, counsel’s motion 
to be relieved as counsel under this rule was 
properly granted. Martin v. State, 2013 Ark. 
App. 7 (20138). 

Evidence was sufficient to support the revo- 
cation of defendant’s probation for battery, be- 
cause two officers testified to several violations 
and defendant admitted that he had violated 
the conditions of his probation. Counsel was 
permitted to withdraw from the case, as the 
appeal was wholly without merit. Hunter v. 
State, 2013 Ark. App. 387 (2013). 

Granting of counsel’s motion to be relieved 
was proper because counsel complied with the 
rule’s requirement and defendant’s appeal was 
without merit. Defendant’s probation was prop- 
erly revoked because he admitted that he was 
behind in his payments and that he had not 
reported for probation since December 2011; 
while he offered excuses, the trial court was not 
required to believe him or excuse his failure to 
comply with the conditions of his probation; 
Soto v. State, 2013 Ark. App. 619 (2013). 

Counsel’s motion to withdraw was granted 
because counsel’s second no-merit appeal ad- 
dressed the deficiencies in the first appeal by 
citing to the applicable subsection of the Rules 
of the Arkansas Supreme Court and Court of 
Appeals, including an abstract of two adverse 
evidentiary rulings, and arguing that there was 
no merit to an appeal of the revocation decision 
where admitted that he failed to report to his 
probation officer after he returned to Arkansas. 
Jefferson v. State, 2014 Ark. App. 60 (2014). 

Counsel’s motion to withdraw was granted 
because there was compliance with subsection 
(k)(1) and no merit to defendant’s appeal; the 
circuit court did not err in denying defendant’s 
motions for directed verdict because there was 
sufficient evidence to find that defendant, a 
convicted felon, possessed a firearm, and none 
of the evidentiary rulings that were adverse to 
defendant constituted reversible error and 
none could form the basis for a merit appeal. 
McCormick v. State, 2016 Ark. App. 330 (2016). 

Counsel’s motion to withdraw was granted 
because there was no possible ground for rever- 
sal in the adverse evidentiary rulings; defen- 
dant’s objections were made based on the ad- 
mission of evidence and hearsay, which were 
well within the circuit court’s discretion. Atte- 
berry v. State, 2016 Ark. App. 331 (2016). 

Counsel’s motion to withdraw was granted 
because there was no possible merit in an 
argument that the circuit court’s decision to 
revoke defendant’s probation was in error. At- 
teberry v. State, 2016 Ark. App. 331 (2016). 
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Attorney’s motion to withdraw was granted 
where appellant openly admitted two of the 
seven alleged violations, i.e., being in a casino 
and smoking marijuana, only one violation was 
necessary to revoke probation, the motions for a 
new trial were never served, and appellant 
pointed to no new evidence that was not avail- 
able during the initial trial. Pugh-Hayes v. 
State, 2017 Ark. App. 54, 511 S.W.3d 336 
(2017). 

Defendant’s conviction was affirmed and 
counsel’s motion to withdraw was granted 
where there were no meritorious bases to over- 
ride the trial court’s credibility determination, 
its decision to sustain the State’s hearsay ob- 
jection, or its decision to overrule defendant’s 
relevance objection to the State’s question as to 
his fiancee’s age. Burris v. State, 2017 Ark. App. 
386 (2017). 

Appellant’s counsel had adequately ex- 
plained why there was no meritorious issue on 
appeal, thereby justifying withdrawal, where, 
by appellant’s own admission, appellant had 
violated the terms of his probation by failing to 
report to his probation officer and by failing to 
pay $25 per month in fines and fees. Rector v. 
State, 2017 Ark. App. 3938, 526 S.W.3d 41 
(20070)! 

Withdrawal of counsel granted. T.S. v. State, 
2017 Ark. App. 578, 534 S.W.3d 160 (2017). 

Counsel’s motion to withdraw was granted 
because there was no merit to defendant’s ap- 
peal of an order revoking his probation; the 
circuit court heard sufficient evidence to find by 
a preponderance of the evidence that defendant 
had violated his probation by testing positive 
for marijuana. Perkins v. State, 2018 Ark. App. 
18 (2018). 

Counsel’s motion to withdraw was granted 
because two evidentiary rulings that were ad- 
verse to defendant were not meritorious 
grounds for reversal, and an appeal based on 
the evidentiary rulings would be wholly frivo- 
lous; defendant’s trial counsel objected to the 
State’s questions, and the circuit court over- 
ruled his objections. Perkins v. State, 2018 Ark. 
App. 18 (2018). 

Defense counsel was not allowed to withdraw 
because the abstract left out pertinent informa- 
tion—testimony of a police officer regarding his 
contact and dealings with a confidential infor- 
mant, documents that detailed the progression 
of the matter before the circuit court, a certified 
prior conviction that was in the record, and the 
State Crime Lab’s drug-analysis report—with- 
out which the appellate court could not make a 
reasoned decision on whether the appeal was 
without merit or whether counsel was entitled 
to be relieved. Hakim v. State, 2018 Ark. App. 
377, 553 S.W.3d 780 (2018). 

Defendant’s conviction for domestic battering 
in the second degree was affirmed and counsel’s 
motion to withdraw was granted where appel- 
late counsel identified 14 adverse rulings and 
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explained why each did not provide a meritori- 
ous argument on appeal. For example, as to 
sufficiency of the evidence as to where the 
incident occurred, several witnesses testified 
that the events and assault happened in the 
identified county. Because the circuit court had 
no specific objection to rule on regarding a 
hearsay violation, appellant was not prejudiced 
by the denial of a motion in limine. As to the 
objection to a responding officer’s testimony 
about the victim’s statements, the testimony 
fell under the excited-impressions exception to 
hearsay found in Ark. R. Evid. 803(2) and 
because the victim testified and was thoroughly 
cross-examined, appellant failed to show preju- 
dice. Livsey v. State, 2020 Ark. App. 332, 602 
S.W.3d 770 (2020). 


Cited: 

Hickey v. State, 2010 Ark. 109 (2010); Banks 
v. State, 2010 Ark. 108, 366 S.W.3d 341 (2010); 
Lacy v. State, 2010 Ark. 388, 377 S.W.3d 227 
(2010); Taylor v. State, 2011 Ark. 10, 370 S.W.3d 
503 (2011); Dorsey v. State, 2011 Ark. App. 368 
(2011); McPherson v. State, 2012 Ark. App. 50 
(2012); Webb v. State, 2012 Ark. 64 (2012); 
Carruth v. State, 2012 Ark. App. 305 (2012); 
Birts v. State, 2012 Ark. 348 (2012); Fields v. 
State, 2012 Ark. 353 (2012); Guevara v. State, 
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2012 Ark. 351 (2012); Craigg v. State, 2012 Ark. 
387, 424 S.W.3d 264 (2012); Stewart v. State, 
2012 Ark. 444 (2012); Spearman v. State, 2013 
Ark. 196, 427 S.W.3d 593 (2013); Christian v. 
State, 2013 Ark. 86 (2013); Russell v. State, 
2013 Ark. 369 (2013); Nooner v. State, 2014 
Ark. 296, 438 S.W.3d 233 (2014); Alexander v. 
State, 2014 Ark. App. 40 (2014); Aikens v. State, 
2014 Ark. App. 168 (2014); Chatmon v. State, 
2015 Ark. 28, 467 S.W.3d 731 (2015); Hartman 
v. State, 2015 Ark. 30, 454 S.W.3d 721 (2015); 
Humphrey v. State, 2015 Ark. App. 179, 458 
S.W.3d 265 (2015); Nichols v. State, 2015 Ark. 
274, 465 S.W.3d 846 (2015); Cox v. State, 2015 
Ark. App. 462 (2015); Trotter v. State, 2015 Ark. 
App. 408, 465 S.W.3d 860 (2015); Paschal v. 
State, 2015 Ark. App. 409 (2015); Green v. 
State, 2015 Ark. 359, 471 S.W.3d 200 (2015); 
Kou Her v. State, 2015 Ark. 405 (2015); Starling 
v. State, 2016 Ark. 20, 480 S.W.3d 158 (2016); 
Kirkland v. State, 2016 Ark. App. 20 (2016); 
Wertz v. State, 2016 Ark. 249, 493 S.W.3d 772 
(2016); Smith v. State, 2016 Ark. App. 333 
(2016); Short v. State, 2016 Ark. App. 335 
(2016); Maxwell v. State, 2016 Ark. App. 348, 
498 S.W.3d 333 (2016); Parmer v. State, 2017 
Ark. App. 5 (2017); Duck v. State, 2018 Ark. 
267, 555 S.W.3d 872 (2018); Leaks v. State, 
2018 Ark. App. 361, 553 S.W.3d 768 (2018). 


Rule 4-4. Filing and service of briefs. 


(a) Electronic Filing. Briefs shall be filed using the electronic filing system 
provided by the Administrative Office of the Courts. No paper copies are 
required. Any person proceeding pro se and any person with a disability or 
special need that prevents him or her from filing electronically shall be 
permitted to submit conventional paper filings consistent with Rule 4-7. 

(b) Appellant’s brief. In all cases the appellant shall, within 40 days of 
lodging the record, file the appellant’s brief with the Clerk. 

(c) Appellee’s brief and appellee/cross-appellant’s brief. The appellee shall 
file the appellee’s brief, within 30 days after the appellant’s brief is filed. If the 
cross-appellant is also the appellee, the two separate arguments shall be 
contained in one brief, and the brief shall comply with the requirements of 
Rule 4-2(d)(3). 

(d) Reply brief, reply/cross-appellee’s brief, and cross-appellant’s reply brief. 
The appellant may file a reply brief within fifteen days after the appellee’s 
brief. If the appellant is also a cross-appellee, the two separate arguments 
shall be contained in one brief, and the brief shall comply with the require- 
ments of Rule 4-2(d)(4). Any cross-appellant’s reply brief shall be filed within 
fifteen days after the cross-appellee’s brief is filed. 

(e) Service of Briefs. Briefs shall be served on opposing counsel and the 
circuit court by any method permitted by Arkansas Rule of Civil Procedure 5(b) 
and Administrative Order No. 21 (7). Briefs tendered to the Clerk will not be 
filed unless evidence of service upon opposing counsel and the circuit court has 
been furnished to the Clerk. Evidence of service shall be included in each brief 
and shall comply with the requirements of Arkansas Rule of Civil Procedure 
5(e). 

(f) Submission. The case shall be subject to call on the next Thursday (in the 
Supreme Court) or Wednesday (in the Court of Appeals) after the expiration of 
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the time allowed for filing the reply brief of the appellant or the cross- 
appellant. After the case has been submitted to the court for decision, the court 
will not consider motions to dismiss because of settlement or notice of 
settlement. 

(g) Noncompliance with Briefing Rules. - 

(1) Noncompliance discovered at the time of filing. Briefs not in compli- 
ance with Rules 4-1, 4-2, 4-3, and 4-4 shall not be accepted for filing by the 
Clerk. When a party timely submits a noncompliant brief that substantially 
complies with the rules governing briefs, the Clerk shall mark the brief 
“tendered,” grant the party a seven-day compliance extension, and return 
the brief to the party for correction. If the party resubmits a compliant brief 
within seven calendar days, then the Clerk shall accept that brief for filing 
on the date it is received. 

(2) Noncompliance discovered after filing. Motions to dismiss the appeal 
for insufficiency of briefs will not be recognized. Deficiencies in the appel- 
lants’ briefs will ordinarily come to the court’s attention and be handled in 
one of the following ways: 

(A) If the appellee considers the appellant’s brief to be defective, the 
appellee’s brief should call the deficiencies to the court’s attention and 
may, at the appellee’s option, contain a supplemental statement of the case 
and facts. When the case is considered on its merits, the court may upon 
motion impose or withhold costs, including attorney’s fees, to compensate 
either party for the other partys noncompliance with court rules. In 
seeking an award of costs under this paragraph, counsel must submit a 
statement showing the cost of the supplemental statement of the case and 
facts and a certificate of counsel showing the amount of time that was 
devoted to the preparation of the supplement. 

(B) If the case has not yet been submitted to the court for decision, an 
appellant may file a motion to supplement the brief or to file a substituted 
brief. Subject to the court’s discretion, the court will routinely grant such 
a motion and give the appellant fifteen days within which to file the 
supplemental or substituted brief. If the appellee has already filed its 
brief, upon the filing of appellant’s supplemental or substituted brief, the 
appellee will be afforded an opportunity to revise or supplement its brief, 
at the expense of the appellant or the appellant’s counsel, as the court may, 
upon motion, direct. 

(C) Regardless of whether the appellee has called attention to deficien- 
cies in the appellant’s brief, the Court may address the question at any 
time. If the Court finds the brief to be deficient such that the Court cannot 
reach the merits of the case, or such as to cause an unreasonable or unjust 
delay in the disposition of the appeal, the Court will notify the appellant 
that he or she will be afforded an opportunity to cure any deficiencies, and 
that he or she has fifteen days within which to file a substituted brief, at 
his or her own expense. Upon the filing of such a substituted brief by the 
appellant, the appellee will be afforded an opportunity to revise the 
appellee’s brief, at the expense of the appellant or the appellant’s counsel, 
as the Court may direct. If after the opportunity to cure the deficiencies, 
the appellant fails to file a complying brief within the prescribed time, the 
judgment or decree may be affirmed or the appeal dismissed for noncom- 
pliance with the Rule. ; 

(D) If the appellate court determines that deficiencies or omissions in 
the brief need to be corrected, but complete rebriefing is not needed, then 
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the court will order the appellant to file a supplemental brief within seven 

calendar days to provide the additional information from the record to the 

members of the appellate court. 

(EK) After the opportunity to cure deficiencies has been afforded, attor- 
neys who fail to comply with the requirements of this rule may be referred 
to the Office of Professional Conduct and may be subject to any of the 
following: (i) contempt, (ii) suspension of the privilege to practice before 
the Supreme Court or Court of Appeals for a specified time or until the 
attorney can demonstrate a satisfactory knowledge of the rules, or (iii) 
imposition of any of the sanctions listed in Rule 11(c) of the Rules of 
Appellate Procedure-Civil. 

(h) Continuances and extensions of time. 

(1) The Clerk or a deputy clerk may extend the due date of any brief by 
seven (7) calendar days upon oral or electronically filed request. The party 
requesting a Clerk’s extension must confirm the extension by sending a 
letter, by electronic filing, immediately to the Clerk or the deputy clerk with 
a copy to all counsel of record and any pro se party. If such an extension is 
granted, no further extension shall be granted except by the Clerk for 
compliance with these Rules as provided in Rule 4-2(c) or by the Court upon 
a written motion showing good cause. 

(2) Stipulations of counsel for continuances will not be recognized. Any 
request for an extension of time (except in (g)(1) and (h)(1)) for the filing of 
any brief must be made by a written motion, addressed to the Court, setting 
forth the facts supporting the request. Counsel who delay the filing of such 
a motion until it is too late for the brief to be filed if the motion is denied, do 
so at their own risk. 

(i) Briefs not required in unemployment compensation cases. Unemployment 


compensation cases appealed from the Arkansas Board of Review may be 
submitted to the Court of Appeals for decision as soon as the transcript is filed, 
unless notice of intent to file a brief for the appellant is made with the Clerk 


prior to the filing of the transcript. 


HISTORY: Amended June 30, 1997, effective 
September 1, 1997; amended May 31, 2001, 
effective for cases in which the record is lodged 
in the Supreme Court or Court of Appeals on or 
after September 1, 2001; amended June 7, 
2001, effective July 1, 2001; amended Septem- 
ber 20, 2001, effective for cases in which the 
record is lodged in the Supreme Court or Court 
of Appeals on or after September 1, 2001; 
amended January 22, 2004; amended February 
10, 2005; amended October 9, 2008, effective 
January 1, 2009; amended December 11, 2008, 
effective January 1, 2009; amended October 29, 
2009, effective January 1, 2010; amended June 
3, 2010, effective July 1, 2010; amended March 
13, 2014, effective July 1, 2014; amended De- 
cember 7, 2017, effective January 1, 2018; 
amended December 17, 2020. 


Publisher’s Notes. 

The December 17, 2020 amendments con- 
cerning electronic filing of appeal records are 
mandatory for cases in which the notice of 
appeal was filed on or after June 1, 2021. In its 
December 17, 2020, order, the Supreme Court 


of Arkansas stated: “[Wle authorize the clerk of 
this court to accept for filing conventional paper 
appeal records when the notice of appeal is filed 
prior to June 1, 2021, but the briefs in those 
cases must include an abstract and an adden- 
dum. For all cases in which the notice of appeal 
is filed on or after June 1, 2021 (except for cases 
in which the appellant is proceeding pro se), the 
record shall be filed in electronic format. 

“At this time, we also take the opportunity to 
highlight the importance of the new ‘jurisdic- 
tional statement’ and ‘statement of the case and 
the facts’ sections that were included in the 
proposed amendments and are adopted as final 
today. These new sections replace the abstract 
and addendum requirements and are therefore 
crucial to appellate briefing under the rules as 
amended. Id. at 3—4. The addendum provided 
the court with information about all of the 
claims raised below, the disposition of those 
claims, and the timeliness of the appeal so that 
we could confirm our appellate jurisdiction. 
This jurisdictional information must now be 
contained in the new jurisdictional statement. 
Ark. Sup. Ct. R. 4-2(a)(5) (as amended by this 


235 


Rule 4-4 


order). And the statement of the case and the 
facts section, like the abstract before it, must 
contain all ‘material’ information that ‘is essen- 
tial to understand the case and to decide the 
issues on appeal.’ Compare Ark. Sup. Ct. R. 
4-2(a)(5) (the former abstract rule) with Ark. 
Sup. Ct. R. 4-2(a)(6) (the new statement of the 
case and the facts rule as amended by this 
order). Thus, appellate practitioners must be 
careful to discuss important factual and proce- 
dural information in the new statement of the 
case and the facts section so that the appellate 
courts can understand the evidence presented 
below to decide the issues on appeal. The juris- 
dictional statement and the statement of the 
case and the facts must also be supported by 
pinpoint citations to the electronic record in the 
format required by Supreme Court Rule 4-2(f) 
as amended by this order. 

“These new rules still require the appellant 
to transmit the record on appeal from the 
circuit court to the appellate courts. As noted in 
In re Acceptance of Records on Appeal in Elec- 
tronic Format and Elimination of the Abstract- 
ing and Addendum Requirements, 2019 Ark. 
213, we are exploring the possibility of an 
automated process that would allow the circuit 
clerks to submit trial court records directly to 
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the appellate clerk. We continue to explore that 
possibility. As technology improves, it is essen- 
tial that we keep pace to ensure maximum 
access to justice. 

“Lastly, we authorize the clerk of this court to 
promulgate and update policies and procedures 
for the implementation of this order and for the 
use and operation of the electronic-filing and 
document-management systems. See In re Ac- 
ceptance of Records on Appeal in Electronic 
Format, 2019 Ark. 213, at 6-7.” 


Addition to Reporter’s Notes, 2014 Amend- 
ment: 

Rules 4-1 and 4-4 both required the filing on 
appeal of nine copies of redacted briefs and nine 
copies of unredacted briefs, for a total of eigh- 
teen copies. However, only one copy of the 
redacted brief need be filed-for public viewing- 
while 17 copies of the unredacted briefs should 
be filed for use by the courts and court person- 
nel. Rules 4-1 and 4-4 are amended accordingly. 

The appellate court practice has been that 
after a case has been submitted to the court for 
decision, the court will not consider motions to 
dismiss because of settlement of the litigation 
or notice of settlement. The amendment to Rule 
4-4(e) conforms the rule to the practice. 


CASE NOTES 


Cross-Appellant’s Brief. 

This rule obviously contemplates the argu- 
ments of appellee and cross-appellant as “sepa- 
rate arguments”; there is no authority to sup- 
port the contention that a cross-appellant is 
relieved of presenting his argument as required 
by subsection (b) of this rule on the ground that 
he may have made an argument similar to 
appellee’s argument. Hall v. Freeman, 327 Ark. 
720, 942 S.W.2d 230 (1997). 


Duty of Attorney. 

It is the attorneys duty, not the court’s, 
responsibility to make himself aware of the 
date on which an appellate brief is due. Board 
of Trustees v. Stodola, 326 Ark. 581, 931 S.W.2d 
443 (1996). 


Notification by Clerk. 

The time periods are fixed by this rule for the 
filing of appellant’s abstract and brief and ap- 
pellee’s brief and do not depend upon notifica- 
tion by the clerk of the court. Lunsford v. Jones, 
11 Ark. App. 236, 669 S.W.2d 16 (1984) (decision 
under prior rule). 

Motion to file belated brief granted where 
certain correspondence from the court, sent 
more than four months after the record was 
filed, was sent to the wrong address, even 
though this rule clearly states that an appel- 
lant’s brief is due forty days after filing the 


record. Baker v. State, 326 Ark. 580, 931 S.W.2d 
443 (1996). 

It is not the responsibility of the Supreme 
Court Clerk to notify an attorney of the date on 
which his brief is due. Board of Trustees v. 
Stodola, 326 Ark. 1099, 934 S.W.2d 532 (1996). 


Service of Briefs. 

Although appellant apparently violated sub- 
section (b) of this rule by failing to provide 
evidence of service upon the trial court, where 
no penalty is provided in the rules of the court 
for such an oversight, and the Clerk appeared 
to have been satisfied with the status of the 
brief when it was submitted, no prejudice re- 
sulted from the Clerk’s permitting the brief to 
be filed. Amalgamated Clothing & Textile 
Workers Int'l] Union v. Earle Indus., Inc., 318 
Ark. 524, 886 S.W.2d 594 (1994). 


Unemployment Cases. 

In unemployment cases where the appellant 
is represented or intends to file a brief, the 
briefing requirements apply, along with the 
required contents of the brief, which includes 
an abstract; in other words, unemployment 
appeals where the appellant is represented or 
intends to file a brief should be treated the 
same as other civil cases. Therefore, rebriefing 
was ordered in a case where a former employ- 
er’s abstract had deficiencies, such as an ab- 
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stract that was not written in the first person 
and was nothing more than a broad summary 
of the case. Trucks for You, Inc. v. Dir., Dep’t of 
Workforce Servs., 2014 Ark. App. 622, 447 
S.W.3d 148 (2014). 


When Abstracts Not Required. 
Claimants for unemployment benefits are not 
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required to abstract the record under the for- 
mer rule or former Rule 9 (now Rule 4-2) since 
petitions for review from decisions of the board 
of review are not treated the same as other civil 
cases under the appellate rules. Hunter v. Dan- 
iels, 2 Ark. App. 94, 616 S.W.2d 763 (1981) 
(decision under prior rule). 


Rule 4-5. Failure to file briefs in civil and misdemeanor cases. 


If the appellant’s brief has not been filed in a civil case or in a misdemeanor 
case within the time allowed by Rule 4-4, the Court may dismiss the appeal 
and affirm the judgment or decree at cost to the appellant. When the appellee 
has failed to appear and file a brief, the Court may, when the case is called for 
submission, proceed and give judgment according to the requirements of the 


case. 


HISTORY: Amended December 17, 2020. 


Publisher’s Notes. 

The December 17, 2020 amendments con- 
cerning electronic filing of appeal records are 
mandatory for cases in which the notice of 
appeal was filed on or after June 1, 2021. In its 
December 17, 2020, order, the Supreme Court 
of Arkansas stated: “[W]e authorize the clerk of 
this court to accept for filing conventional paper 
appeal records when the notice of appeal is filed 
prior to June 1, 2021, but the briefs in those 
cases must include an abstract and an adden- 
dum. For all cases in which the notice of appeal 
is filed on or after June 1, 2021 (except for cases 
in which the appellant is proceeding pro se), the 
record shall be filed in electronic format. 

“At this time, we also take the opportunity to 
highlight the importance of the new ‘jurisdic- 
tional statement’ and ‘statement of the case and 
the facts’ sections that were included in the 
proposed amendments and are adopted as final 
today. These new sections replace the abstract 
and addendum requirements and are therefore 
crucial to appellate briefing under the rules as 
amended. Id. at 3—4. The addendum provided 
the court with information about all of the 
claims raised below, the disposition of those 
claims, and the timeliness of the appeal so that 
we could confirm our appellate jurisdiction. 
This jurisdictional information must now be 
contained in the new jurisdictional statement. 
Ark. Sup. Ct. R. 4-2(a)(5) (as amended by this 
order). And the statement of the case and the 
facts section, like the abstract before it, must 
contain all ‘material’ information that ‘is essen- 


tial to understand the case and to decide the 
issues on appeal.’ Compare Ark. Sup. Ct. R. 
4-2(a)(5) (the former abstract rule) with Ark. 
Sup. Ct. R. 4-2(a)(6) (the new statement of the 
case and the facts rule as amended by this 
order). Thus, appellate practitioners must be 
careful to discuss important factual and proce- 
dural information in the new statement of the 
case and the facts section so that the appellate 
courts can understand the evidence presented 
below to decide the issues on appeal. The juris- 
dictional statement and the statement of the 
case and the facts must also be supported by 
pinpoint citations to the electronic record in the 
format required by Supreme Court Rule 4-2(f) 
as amended by this order. 

“These new rules still require the appellant 
to transmit the record on appeal from the 
circuit court to the appellate courts. As noted in 
In re Acceptance of Records on Appeal in Elec- 
tronic Format and Elimination of the Abstract- 
ing and Addendum Requirements, 2019 Ark. 
213, we are exploring the possibility of an 
automated process that would allow the circuit 
clerks to submit trial court records directly to 
the appellate clerk. We continue to explore that 
possibility. As technology improves, it is essen- 
tial that we keep pace to ensure maximum 
access to justice. 

“Lastly, we authorize the clerk of this court to 
promulgate and update policies and procedures 
for the implementation of this order and for the 
use and operation of the electronic-filing and 
document-management systems. See In re Ac- 
ceptance of Records on Appeal in Electronic 
Format, 2019 Ark. 213, at 6-7.” 


CASE NOTES 


Failure to File Abstract or Brief. 

Where appellants gave notice of appeal and 
filed a two-volume record in the Supreme 
Court, but failed to submit an abstract or a 


brief, the decree of the trial court must be 
affirmed. Holleman v. Fowler, 248 Ark. 809, 454 
S.W.2d 100 (1970) (decision under prior rule). 
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Rule 4-6. Amici curiae briefs. 


(a) Permission required; Scope limited. Briefs of amici curiae may be filed only 
with permission of the court, obtained on motion as provided in this rule. The briefs 
shall be limited to matters in the record on appeal and shall address only the issues 
raised by the parties at the appellate level. No new issues shall be introduced. 

(b) Motion for permission; How and when filed. 

(i) Amotion for permission to file an amicus brief shall be filed at any time 
after the filing of the appellee’s brief but no later than the day that the 
appellant’s reply brief is due. It shall not exceed five double-spaced type- 
written pages and shall not include a memorandum of authorities but shall 
otherwise comply with Rule 2-1. 

(ii) The motion shall be accompanied by the proposed amicus brief and 
shall state whether the brief supports the appellant’s or appellee’s position 
or is neutral. 

(iii) The motion shall specify the nature of the movant’s interest and set 
forth with particularity the reasons why the amicus brief is necessary. The 
motion shall contain the following statement: “The movant has read the 
briefs of the appellant and appellee, and the amicus brief is necessary to 
address the following issue(s): CSC‘ st istue().]” 

(c) Disclosures. A brief filed under this rule shall indicate: G) whether 
counsel for a party authored the brief in whole or in part, and (ii) whether such 
counsel or a party made a monetary contribution intended to fund the 
preparation or submission of the brief or otherwise collaborated in the 
preparation or submission of the brief. It shall also identify every person or 
entity, other than the amicus curiae, its members, or its counsel, who made 
such monetary contribution to the brief or collaborated in its preparation. 
These disclosures shall be made in an unnumbered footnote on the first page 
of the argument section of the brief. 

(d) Oral arguments. Attorneys for amici curiae will not be permitted to 
participate in oral arguments. 

(e) Petitions for rehearing. Attorneys for amici curiae will not be permitted 
to file a petition for rehearing or to join in the petition of a party. 

(f) Certificate of Compliance with Administrative Order No. 19, Adminis- 
trative Order No. 21 Sec. 9, and with word-count limitations. Amicus briefs 
must include a statement that the brief complies with (1) Administrative Order 
No. 19’s requirements concerning confidential information; (2) Administrative 
Order No. 21, Section 9, which states that briefs shall not contain hyperlinks 
to external papers or websites, and (3) the word-count limitations identified in 
subsection (g) of this Rule. The person preparing the certificate may rely on the 
word count of the word-processing system used to prepare the document. The 
certificate must state the number of words in the document. 

(g) Word-count limitations. Amicus briefs shall be no longer than 5,000 words. 
The cover, the table of contents, the table of authorities, the certificate of service, 
and the certificate of compliance shall not count against this limitation. 


HISTORY: Amended December 7, 2017, ef- the facts proven at trial and the points raised 
fective January 1, 2018; amended May 12, by the parties on appeal, and the movant seek- 


2022, effective June 1, 2022. ing permission to file the brief must show why 
it is necessary.) . 
Reporter’s Notes (2018): This rule was rewritten in 2018. The revised 


See Ferguson v. Brick, 279 Ark. 168, 649 rule changes the time to file the motion until 
S.W.2d 397 (1983) (Amicus briefs are limited to after the appellee’s brief is filed (paragraph b). 
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The movant must set out why the amicus brief 


is necessary. In addition, paragraph (c) requires 
certain disclosures to be made. 


RESEARCH REFERENCES 
U. Ark. Little Rock L.J. Arkansas Law 
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Survey, Greene, Civil Procedure, 7 U. Ark. 
Little Rock L.J. 167. 


CASE NOTES 


Participation on Appeal. 

Without an appearance by a party to an 
appeal in the form of a brief, participation by 
amicus curiae on behalf of that party is not 
appropriate; while this rule contemplates par- 
ticipation of amicus curiae in support of a 
party’s position, subsection (b) of this rule is 
clear that amicus curiae shall not participate in 
oral argument. Grantors to Diaz Refinery PRP 
Comm. Site Trust v. Employers Nat'l Ins. Corp., 
318 Ark. 171, 884 S.W.2d 591 (1994). 


Permission to File Brief. 

The Supreme Court will deny permission to 
file an amicus curiae brief when the purpose is 
nothing more than to make a political endorse- 
ment of the basic brief. Ferguson v. Brick, 279 
Ark. 168, 649 S.W.2d 397 (1983) (decision under 
prior rule). 

Where it was obvious from the movant’s 
motion for permission to file an amicus curiae 
brief that the movant anticipated discussing 
nothing of legal significance and that the pro- 
posed amicus brief would be solely for the 
purpose of judicial lobbying, the supreme court 
denied the movant permission to file the brief. 
Ferguson v. Brick, 279 Ark. 168, 649 S.W.2d 397 
(1983) (decision under prior rule). 

Where it did not appear that the applicant 
was interested in any other case which would 


Rule 4-7. Pro se briefs. 


be effected by the decision but was interested 
only in the outcome of the case at bar, and the 
parties were represented by competent counsel, 
permission to file an amici curiae brief was 
denied. Arkansas Dep’t of Human Servs. v. 
Couch, 36 Ark. App. 241, 821 S.W.2d 67 (1991) 
(decision under prior rule). 


Timeliness. 

Amici curiae counsel must file briefs in sup- 
port of or in opposition to rehearing simultane- 
ously with their motions for permission to par- 
ticipate; if the motion and amicus brief support 
rehearing or are neutral, they must be filed 
within the time period that the petitioner’s 
petition and brief are due; if the motion and 
amicus brief oppose rehearing, they must be 
filed within the time period that the respon- 
dent’s petition and brief are due. Yates v. Stur- 
gis, 312 Ark. 397, 849 S.W.2d 523 (1993) (deci- 
sion under prior rule). 

No additional time to file an amicus brief will 
be granted. Amicus briefs must accompany mo- 
tions to participate. Yates v. Sturgis, 312 Ark. 
397, 849 S.W.2d 523 (1993) (decision under 
prior rule). 


Cited: 
Oates v. Oates, 2010 Ark. App. 345, 377 
S.W.3d 394 (2010). 


(a) Style of pro se briefs. Briefs filed by self-represented parties shall 
substantially comply with Rules 4-1, 4-2, and 4-4 except that they may be 
handwritten and filed in conventional paper form. A handwritten brief shall be 
clearly legible, shall not exceed 30 lines per page and 15 words per line with 
left-hand and right-hand margins of at least 1'/, inches and upper and lower 
margins of at least 2 inches. The argument section of a handwritten brief shall 
be no longer than 30 pages. Briefs shall be of uniform size on 8’/, x 11-inch 
paper and firmly bound on the left hand margin by staples or other binding 
devices. Typed briefs shall be double-spaced, except for quoted material, which 
may be single-spaced and indented. Footnotes, except quotations therein, shall 
be double-spaced. Use of footnotes is not encouraged and should be used 
sparingly. The brief need not be signed by the appellant. 

(b) Affidavit. If the pro se appellant is incarcerated, the brief shall also be 


239 


Rule 4-7 ARKANSAS COURT RULES Rule 4-7 


accompanied by a notarized affidavit that the appellant has prepared it 
without the paid assistance of any other prison inmate. Where the appellant in 
a criminal appeal is entitled to representation by counsel, pro se briefs will be 
accepted only when the appellant has filed an affidavit stating that the 
appellant has knowingly and intelligently refused the services of an attorney 
on appeal. Such a brief shall also be accompanied by an affidavit that the 
appellant has prepared it without the paid assistance of any other prison 
inmate. 

(c) Noncompliance. Briefs not in substantial compliance with this Rule shall 
not be accepted for filing by the Clerk. When a party submits a brief on time 
that does not substantially comply with these Rules, the Clerk shall mark the 
brief “tendered,” grant the party a 14-day compliance extension, and return 
the brief to the party for correction. If the party resubmits a compliant brief 
within fourteen calendar days, then the Clerk shall accept that brief for filing 
on the date it is received. 

(d) Number of briefs, time for filing, and page limitations. One copy of all 
conventionally filed pro se briefs shall be filed by the deadlines set forth in Rule 
4-4, 

(e) Continuances and extensions of time. The Clerk or a deputy clerk may 
extend the due date of any brief by seven calendar days upon oral or letter 
request. If such an extension is granted, no further extension shall be granted 


except by the Court upon a written motion showing good cause. 


HISTORY: Adopted May 18, 2006, effective 
June 1, 2006; amended May 15, 2008; amended 
October 29, 2009, effective January 1, 2010; 
amended May 11, 2017; amended June 21, 
2018; amended December 17, 2020. 


Publisher’s Notes. 

In a per curiam order dated May 18, 2006, 
the Arkansas Supreme Court stated in part 
that this rule shall be effective for cases in 
which the record is lodged on or after June 1, 
2006. 

The December 17, 2020 amendments con- 
cerning electronic filing of appeal records are 
mandatory for cases in which the notice of 
appeal was filed on or after June 1, 2021. In its 
December 17, 2020, order, the Supreme Court 
of Arkansas stated: “[W]le authorize the clerk of 
this court to accept for filing conventional paper 
appeal records when the notice of appeal is filed 
prior to June 1, 2021, but the briefs in those 
cases must include an abstract and an adden- 
dum. For all cases in which the notice of appeal 
is filed on or after June 1, 2021 (except for cases 
in which the appellant is proceeding pro se), the 
record shall be filed in electronic format. 

“At this time, we also take the opportunity to 
highlight the importance of the new ‘jurisdic- 
tional statement’ and ‘statement of the case and 
the facts’ sections that were included in the 
proposed amendments and are adopted as final 
today. These new sections replace the abstract 
and addendum requirements and are therefore 
crucial to appellate briefing under the rules as 
amended. Id. at 3—4. The addendum provided 
the court with information about all of the 


claims raised below, the disposition of those 
claims, and the timeliness of the appeal so that 
we could confirm our appellate jurisdiction. 
This jurisdictional information must now be 
contained in the new jurisdictional statement. 
Ark. Sup. Ct. R. 4-2(a)(5) (as amended by this 
order). And the statement of the case and the 
facts section, like the abstract before it, must 
contain all ‘material’ information that ‘is essen- 
tial to understand the case and to decide the 
issues on appeal.’ Compare Ark. Sup. Ct. R. 
4-2(a)(5) (the former abstract rule) with Ark. 
Sup. Ct. R. 4-2(a)(6) (the new statement of the 
case and the facts rule as amended by this 
order). Thus, appellate practitioners must be 
careful to discuss important factual and proce- 
dural information in the new statement of the 
case and the facts section so that the appellate 
courts can understand the evidence presented 
below to decide the issues on appeal. The juris- 
dictional statement and the statement of the 
case and the facts must also be supported by 
pinpoint citations to the electronic record in the 
format required by Supreme Court Rule 4-2(f) 
as amended by this order. 

“These new rules still require the appellant 
to transmit the record on appeal from the 
circuit court to the appellate courts. As noted in 
In re Acceptance of Records on Appeal in Elec- 
tronic Format and Elimination of the Abstract- 
ing and Addendum Requirements, 2019 Ark. 
213, we are exploring the possibility of an 
automated process that would allow the circuit 
clerks to submit trial court records directly to 
the appellate clerk. We continue to explore that 
possibility. As technology improves, it is essen- 
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tial that we keep pace to ensure maximum 
access to justice. 

“Lastly, we authorize the clerk of this court to 
promulgate and update policies and procedures 
for the implementation of this order and for the 
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use and operation of the electronic-filing and 
document-management systems. See In re Ac- 
ceptance of Records on Appeal in Electronic 
Format, 2019 Ark. 213, at 6-7.” 


CASE NOTES 


Exhibits Not Considered. 

Four exhibits attached to defendant’s brief 
were not considered as they were not attached 
to defendant’s petition below for writ of error 
coram nobis or otherwise contained in the re- 
cord, and defendant offered those documents to 
bolster his assertion that the 1995 guilty plea 
was coerced. Kain v. State, 2019 Ark. 113, 570 
S.W.3d 466 (2019). 


Motion Denied. 

Petitioner was not allowed to file a supple- 
mental abstract, addendum and brief, because 
subdivision (d)(3) of this rule allowed an appel- 
lant to file a reply brief within fifteen days from 
the date that an appellee’s brief was filed, and 
the petitioner chose not to file such a brief. 
McArty v. Hobbs, 2012 Ark. 257, cert. denied, 
568 U.S. 920, 183 S. Ct. 371, 184 L. Ed. 2d 219 
(2012). 


No Duty to Abstract Record. 

Because petitioner’s briefs were filed under 
Ark. Sup. Ct. & Ct. App. R. 4-7, not Ark. Sup. 
Ct. & Ct. App. R. 4-8, an abstract was not 
required. Lane v. State, 2019 Ark. 5, 564 S.W.3d 
524 (2019). 


Noncompliance. 

On appeal of the order directing that funds 
from appellant’s inmate account be deposited 
into the state treasury, the Supreme Court of 
Arkansas denied appellant’s motion to file his 
reply brief belatedly because the brief did not 
comply with subdivisions (b)(1) and (2) of this 
rule. The argument section of the reply brief 
was 19 pages, the pages failed to have the 
proper margins, and the brief was secured with 
a single, uncovered staple in the upper-left 
corner. MacKool v. State, 2012 Ark. 287, 423 
S.W.3d 28 (2012). 


Rule 4-8. Procedure for no-merit briefs, pro se points, and responses 
in involuntary-commitment cases. 


(a) After studying the record and researching the law, if appellant’s counsel 
in an involuntary-commitment case determines that the appellant has no 
meritorious basis for appeal, then counsel may file a no-merit brief and move 
to withdraw. Counsel’s no-merit brief must include the following information: 

(1) The argument section of the brief shall list all adverse rulings to the 
appellant made by the circuit court on all objections, motions, and requests 
made by the party at the hearing from which the appeal arose and explain 
why each adverse ruling is not a meritorious ground for reversal. 

(2) The abstract and addendum shall contain all rulings adverse to the 
appellant made by the circuit court at the hearing from which the order of 
appeal arose. 

(b) Appellee is not required to, but may, respond to a no-merit brief. Appellee 
may file a concurrence letter supporting the no-merit brief. Any appellee’s 
response shall be filed within thirty (30) days of the filing of the no-merit brief. 

(c) The Clerk of the Supreme Court shall mail the appellant, at the 
appellant’s last known address, a copy of the no-merit brief and the motion to 
withdraw. The Clerk shall notify the appellant in writing that the appellant 
may raise any points that the appellant chooses and that these points may be 
typewritten or hand-printed. The Clerk shall also notify the appellant that the 
points must be received by the Supreme Court Clerk by mail or other method 
of delivery within thirty (30) days from the date that the Clerk mailed the 
appellant the notification. 

(d) The Clerk shall mail a copy of appellant’s points to the appellee and 
appellant’s counsel within three (3) business days after receiving them. 

(e) Appellee is not required to respond to appellant’s points. Appellee may do 
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so, however, by filing a response within thirty (30) days of the date the points 
were received by the Clerk of the Supreme Court. 


HISTORY: Adopted September 24, 2009. 


Explanatory Note. 

In appeals in criminal, termination-of-paren- 
tal-rights, and adult long-term protective-cus- 
tody cases, appointed counsel may discharge 
their professional obligations by filing a no- 
merit brief and moving to withdraw. The Clerk 
must serve the brief and motion on the appel- 
lant, who then has the opportunity to ifie pro se 
points, which the appellee may in turn respond 
to. Ark. Sup. Ct. R. 4-3G) and 6-9(i); see gener- 
ally Anders v. California, 386 U.S. 738 (1967); 
Linker-Flores v. Ark. Dep’t of Human Sews., 359 
Ark. 131, 194 S.W.3d 739 (2004); Adams v. Ark. 
Dept of Health & Human Servs., 875 Ark. 402, 
— §.W.3d — (2009). This procedure balances 
the appellant’s right to counsel on appeal and 
due process with the lawyer’s obligation as an 


officer of the court not to pursue frivolous 
arguments. Involuntary-commitment cases 
raise similar constitutional and procedural con- 
cerns. But no Anders procedure currently exists 
in our rules for those kinds of cases. While the 
deprivation of liberty is neither as extended as 
a prison sentence nor as final as losing parental 
rights, involuntary commitment is nonetheless 
a “massive curtailment of liberty,” and thus 
constitutionally significant. Humphrey v. Cady, 
405 U.S. 504, 509 (1972). The supreme court 
recently noted this issue, Dickinson v. State, 
372 Ark. 62, 67, 270 S.W.3d 863 (2008), but did 
not decide whether an Anders procedure is 
needed in involuntary-commitment cases. 
Dickinson, 372 Ark. at 70-71, 270 S.W.3d at 
866-67 (Imber and Brown, JJ., dissenting). The 
new rule creates this procedure for these cases. 


ARTICLE V. ARGUMENTS AND OPINIONS 


Rule 

Rule 5-1. Oral arguments. 
Rule 5-2. Opinions. 

Rule 5-3. Mandate. 


Rule 5-1. Oral arguments. 


(a) Written request required. Any party may request oral argument by filing, 
contemporaneously with that party’s brief, a letter, separate from the brief, 
stating the request with a copy to all parties. The request for oral argument 
may be filed contemporaneously with either the party’s initial brief or reply 
brief. Oral argument will be allowed upon request unless it is determined that 

(1) the appeal is frivolous; 

(2) the dispositive issue or set of issues has been decided authoritatively; 
or 

(3) the briefs and record adequately present the facts and legal argu- 
ments, and oral argument would not significantly aid the decision-making 
process. 

The court may at its discretion and on its own motion select any case for oral 
argument when it appears to the court that the matters presented for 
consideration are such that oral arguments are appropriate for a full presen- 
tation of the issues. ; 

(b) Argument date fixed. The Clerk will notify counsel or the parties of the 
date oral argument is to be held or that the case will be submitted on briefs 
only. Thereafter, the date for argument may be changed only upon written 
motion to the court and upon a showing of good cause. If attempts to schedule 
oral argument may result in undue delay, the court may decide the case 
without oral argument. Counsel who have not requested oral argument are not 
required to appear at the argument but must, at least five days before the date 
the argument is to be heard, notify the Clerk in writing that they do not intend 
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to appear. If counsel fails to provide notification and makes no appearance, he 
or she shall be subject to sanctions under Rule 11 of the Rules of Appellate 
Procedure—Civil. 

(c) Counsel and time limitations. Only two attorneys will be heard for each 
side, and not more than 20 minutes will be allowed to each side for argument 
unless special leave of Court has been granted prior to the argument. 
Applications for additional time for argument must be by written motion, filed 
not less than one week before the case is scheduled for submission, and setting 
forth the reasons why additional time is necessary. 

(d) Apportionment of time. The time allowed may be apportioned between 
the counsel on the same side at their discretion; provided, always, that a fair 
presentation of the case shall be made by the party having the opening and 
closing argument. 

(e) Reading from books. Counsel are not permitted to read from books, 
briefs, or records, except those short extracts which they consider necessary to 
properly emphasize some point. 

(f) Substance of authorities stated. Instead of reading authorities, counsel 
are expected to cite them in their briefs and to state the substance in 
argument. 

(g) Interruptions not permitted. Counsel will not be permitted to interrupt 
opposing counsel with questions or otherwise, except by leave of the Court. 

(h) Petitions for rehearing. Oral arguments are not permitted in support of 
or in opposition to petitions for rehearing. 

(i) Amici curiae counsel. Amici Curiae counsel will not be permitted to 
participate in the oral argument. 

(j) Citing cases outside the brief. If a case outside the brief is to be cited 
during oral argument, the citation must be furnished opposing counsel and the 


Court before the date of argument. 


HISTORY: Amended June 30, 1997, effective 
September 1, 1997; amended October 12, 2000; 
amended January 22, 2004; amended June 3, 
2010, effective July 1, 2010. 


Publisher’s Notes. 

’ The Per Curiam order of the Supreme Court 
delivered on January 17, 1989, amending for- 
mer Rule 18 read: “Rule 18(a) of the Rules of 
the Arkansas Supreme Court and Court of 
Appeals is amended to clarify the requirement 
for requesting oral argument. We find it advis- 
able to clarify the rule because some parties 


have assumed that a request for oral argument 
included in a brief will suffice. The intent of the 
rule is that there be a separate, written request 
filed with the clerk, therefore, the first para- 
graph of Rule 18(a) is amended.” 


RESEARCH REFERENCES 


Ark. L. Rev. 

Recent Developments, Alleviating Conges- 
tion in Arkansas Appellate Courts: Recent 
Changes in the Appellate Process, 51 Ark. L. 
Rev. 453. 


CASE NOTES 


In General. 

The requirements and the other guidelines of 
this rule are for the purpose of having argu- 
ments where all parties are fully prepared and, 
absent necessity or special permission, to read 
from books, counsel should make all respon- 
sible efforts to disclose their basic positions 
prior to arguments. Medlock v. Leathers, 311 
Ark. 175, 842 S.W.2d 428 (1992), cert. denied, 
508 U.S. 960, 113 S. Ct. 2929, 124 L. Ed. 2d 680 
(1993). 

The requirement that a party’s request for 


oral argument must be filed contemporane- 
ously with that party’s brief does not mean that 
a party’s request must accompany their initial 
appellate brief; such a request may accompany 
a reply brief. Ferguson v. State, 342 Ark. 273, 
26 S.W.3d 787 (2000). 


Argument. 

The Supreme Court denied the appellee’s 
motion to waive oral argument and advance the 
scheduling of the case for submission where the 
oral arguments could be scheduled within two 
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months. Coca-Cola Bottling Co. v. Priddy, 328 ing and relied upon authority which was not 


Ark. 94, 940 S.W.2d 497 (1997). mentioned in appellant’s brief and not fur- 
nished to opposing counsel prior to argument as 
Cases Outside Brief. required by this rule. Travelers Ins. Co. v. 


Appellant advocated a theory upon oral argu- McCluskey, 252 Ark. 1045, 483 S.W.2d 179 
ment not advanced at any stage of the proceed- (1972) (decision under prior rule). 


Rule 5-2. Opinions. 


(a) Filing, Notice, and Publication. The Supreme Court and Court of 
Appeals shall file every opinion with the Clerk, who shall provide a copy of the 
opinion to each pro se litigant and all counsel of record for each party in the 
case without charge. The Reporter of Decisions shall post every opinion on the 
Arkansas Judiciary’s website and maintain a secure and searchable library of 
opinions on the website, which shall include all opinions issued after February 
14, 2009. The Administrative Office of the Courts is authorized to develop an 
advanced search engine with additional features and to charge subscribers for 
its use. The Administrative Office of the Courts is also authorized to charge a 
reasonable fee for providing reports of opinions on disc or other physical 
medium. 

(b) Official Reports. 

(1) The Arkansas Reports and the Arkansas Appellate Reports shall 
contain the official report of decisions of the Supreme Court and Court of 
Appeals issued before February 14, 2009. The official report of decisions 
issued after that date shall be an electronic file created, authenticated, 
secured, and maintained by the Reporter of Decisions on the Arkansas 
Judiciary website. 

(2) After an opinion is announced, the Reporter shall post a preliminary 
report of the opinion’s text on the website. This version is subject to editorial 
corrections. After the mandate has issued, and any needed editorial correc- 
tions are made, the Reporter shall replace the preliminary report with an 
authenticated and secure electronic file containing the permanent and final 
report of the decision. 

(3) Every report of every decision shall contain an official citation created 
by the Reporter. This citation shall include the year in which the decision 
was issued, the abbreviated name of the issuing court, and the sequential 
appellate decision number for the year. For example, the citation White v. 
Green, 2010 Ark. 171, reflects that the decision was issued in 2010, by the 
Arkansas Supreme Court, and was the one hundred seventy-first opinion 
issued by that court that calendar year. The citation Roe v. State, 2010 Ark. 
App. 745, reflects that this decision was made by the Court of Appeals and 
was the seven hundred forty-fifth appellate opinion issued by that court in 
calendar year 2010. 

(c) Precedential Value. Every Supreme Court and Court of Appeals opinion 
issued after July 1, 2009, is precedent and may be relied upon and cited by any 
party in any proceeding. Opinions of the Supreme Court and Court of Appeals 
issued before July 1, 2009, and not designated for publication shall not be cited, 
quoted, or referred to by any court or in any argument, brief, or other materials 
presented to any court (except in continuing or related litigation upon an issue 
such as res judicata, collateral estoppel, or law of the case). 

(d) Uniform citation. 

(1) Decisions included in the Arkansas Reports and Arkansas Appellate 
Reports shall be cited in all court papers by referring to the volume and page 
where the decision can be found and the year of the decision. Parallel 
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citations to the regional reporter, if available, are required. Pinpoint cita- 
tions to specific pages are strongly encouraged. For example: 

Smith v. Jones, 338 Ark. 556, 558, 999 S.W.2d 669, 670 (1999). 

Doe v. State, 74 Ark. App. 198, 198, 45 S.W.3d 860, 864 (2001). 

(2) Published decisions issued between February 14, 2009, and July 1, 
2009, and all decisions issued after July 1, 2009, and available on the 
Arkansas Judiciary website shall be cited in all court papers by referring to 
the case name, the year of the decision, the abbreviated court name, and the 
appellate decision number. Arkansas Supreme Court shall be abbreviated 
“Ark.” Arkansas Court of Appeals shall be abbreviated “Ark. App.” Paren- 
theticals containing a date or court abbreviation shall not be used. Parallel 
citations to the regional reporter, if available, are required. If the regional 
reporter citation is not available, then parallel citations to unofficial sources, 
including unofficial electronic databases, may be provided. Pinpoint citations 
to specific pages are strongly encouraged. A pinpoint citation to the official 
version of a decision on the Arkansas judiciary website shall refer to the page 
of the electronic file where the matter cited appears. For example: 

Smith v. Hickman, 2009 Ark. 12, at 1, 273 S.W.3d 340, 343. 

Doe v. State, 2009 Ark. App. 318, at 7, 2009 WL 240613, at *8. 

White v. Green, 2010 Ark. 171, at 3, 2010 WL 3109899, at *2. 

Roe v. State, 2010 Ark. App. 745, at 6, 279 S.W.3d 495, 497. 

(3) When an unpublished decision may be cited in continuing or related 
litigation pursuant to subdivision (c), the opinion’s date determines the 
citation form. Opinions issued before February 14, 2009, shall be cited by 
referring to the case name, the appellate docket number, the abbreviated 
name of the issuing court and the complete date of the opinion in the first 
parenthetical, and including “unpublished” in a second parenthetical. Opin- 
ions issued after February 14, 2009, and before July 1, 2009, shall be cited 
by referring to the case name, the year of the decision, the abbreviated court 
name, the appellate decision number, and including “unpublished” in a 
parenthetical. Parallel citations to unofficial sources, including unofficial 
electronic databases, may be provided. For example: 

Holt v. Newbern, No. CA07-345, slip op. at 4, 2008 WL 30117, at *2 (Ark. 

App. Apr. 16, 2008). 

Byrd v. Battle, 2009 Ark. App. 114, at 8, 2009 WL 47129, at *6. 

(e) Opinion Form. Opinions of the Court of Appeals shall only be in 


conventional form. 


(f) Affirmance Without Opinion. In appeals from decisions of the Arkansas 
Board of Review in unemployment-compensation cases, when the appellate 
court finds the decision appealed from is supported by substantial evidence, 
that there is an absence of fraud, no error of law appears in the record, and an 
opinion would have no precedential value, the order may be affirmed without 


opinion. 


HISTORY: Amended May 28, 2009, effective 
July 1, 2009; amended June 8, 2017. 


Explanatory Note. 

Rule 5-2 has been completely rewritten to 
reflect the electronic publication of the official 
reports of appellate decisions. This comprehen- 
sive amendment is effective July 1, 2009. 

Subdivision (a) reflects, in part, long-stand- 


ing practice. All opinions are filed with the 
Clerk, and the Clerk sends a copy to each party 
or their lawyer if they have one. The Reporter 
of Decisions (or our Librarian) has been posting 
opinions on the Arkansas Judiciary website 
since 1996. As amended, the rule obligates the 
Reporter to continue doing so and to maintain a 
secure and searchable library containing all 
opinions issued after February 14, 2009, on the 
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website. The rule also authorizes the Adminis- 
trative Office of the Courts to develop and 
charge for the use of an advanced search en- 
gine. The AOC may also charge for providing 
the official reports in other formats, such as on 
CD. 

Subdivision (b) has three parts. Section (1) 
defines what constitutes the official report of a 
decision of the Arkansas Supreme Court and 
Court of Appeals. For decisions issued before 
February 14, 2009, the official report is the 
opinion printed in a volume of the Arkansas 
Reports or Arkansas Appellate Reports. For 
opinions issued after that date, the official 
report is the electronic file created, authenti- 
cated, and maintained by the Reporter on the 
Arkansas Judiciary website. 

Subdivision (b)(2) prescribes the Reporter’s 
responsibilities in releasing and finalizing opin- 
ions. The first version of an opinion, the “pre- 
liminary report,” must be posted on the website 
after the court announces the decision. The 
preliminary report is subject to editorial correc- 
tions by the Reporter. After the mandate has 
issued, and any editorial corrections have been 
made, the “final report” of the decision will be 
posted on the website in place of the prelimi- 
nary report. Both the preliminary and final 
reports are official reports of the decision, 
which may be cited as otherwise allowed in the 
rule. All reports will be secure and authenti- 
cated. 

Subdivision (b)(3) obligates the Reporter to 
create an official citation, in a new prescribed 
form, for every appellate decision issued after 
February 14, 2009. This date and July 1, 2009. 
The rule contains examples and an explanation 
of the new citation form—which looks much 
like a citation to the Arkansas Reports or Ar- 
kansas Appellate Reports. The book volume 
number has been replaced with the year of the 
decision. And the page number has been re- 
placed with a “sequential appellate decision 
number for the year.” The Reporter assigns this 
number, starting with 1 for the first opinion 
issued by each appellate court each calendar 
year. This is not a global numbering system 
covering all opinions of both appellate courts. 
Instead, there will be one annual list for Su- 
preme Court opinions and one annual list for 
Court of Appeals opinions. 

Subdivision (c) eliminates the distinction be- 
tween unpublished opinions. All opinions is- 
sued after July 1, 2009, are precedent and may 
be cited in any filing or argument in any court. 

Subdivision (d) is entirely new. It prescribes a 
uniform citation form for all appellate deci- 
sions. If a decision appears in the Arkansas 
Reports or Arkansas Appellate Reports, then 
the familiar citation form must be used. The 
only new requirement is a parallel citation, if 
one is available, to the regional reporter. Pin- 
point citations are strongly encouraged. 
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All opinions issued after February 14, 2009, 
will be in the new electronic database of official 
reports. These opinions must be cited using the 
new citation form described earlier: case name, 
year of decision, abbreviated court name, and 
sequential appellate decision number. The 
amended rule abandons parentheticals in al- 
most all citations. With the date and issuing 
court embedded in the citation itself, the par- 
enthetical is rendered superfluous. Parallel 
cites to a regional reporter, if available, are 
required. Parallel cites to other unofficial 
sources, such as electronic databases, are al- 
lowed but not required. Pinpoint citations are 
strongly encouraged in general. The amended 
rule also prescribes how to do a pinpoint cite to 
an electronic report (preliminary or final) of an 
Arkansas case: cite the page of the electronic 
file where the matter cited appears. The elec- 
tronic file will be secure, with the pages locked 
in place so that they are the same no matter 
what computer they are viewed on. 

Subdivision (d)(3) covers citation of unpub- 
lished decisions issued before the effective date 
of this rule (July 1, 2009). The opinion’s date 
determines the citation form. Pre-February 14, 
2009, unpublished opinions are cited by case 
name and docket number, with the abbreviated 
court name and full date in the first parentheti- 
cal and a second parenthetical denoting the 
unpublished status. Pinpoint cites should use 
the “slip opinion” designation. Unpublished 
opinions issued between February 1, 2009, and 
July 1, 2009, should be cited using the new 
citation form—year, abbreviated court name, 
and sequential appellate opinion number— 
with one additional element: a parenthetical 
denoting the opinion’s “unpublished” status. 

Subdivisions (e) and (f) are carry-overs from 
the old rule. The former authorizes the Court of 
Appeals to issue opinions in conventional or 
memorandum form. In re Memorandum Opin- 
ions, 15 Ark. App. 301, 700 S.W.2d 63 (1985) 
(per curiam). The latter authorizes unemploy- 
ment appeals from the Board of Review to be 
affirmed without an opinion. 


2017 Amendment. 

The Supreme Court amended subsection (e) 
of this rule in Brookshire Grocery Co. v. Mor- 
gan, 2017 Ark. 221, effective June 8, 2017. In 
the 2017 per curiam decision, the Court also 
overruled In re Memorandum Opinions, 16 
Ark. App. 301, 700 S.W.2d 63 (1985) (per 
curiam), and held that “[hJenceforth, all briefed 
cases submitted to the court of appeals must be 
disposed of by full, written majority opinions.” 


RESEARCH REFERENCES 
ALR. 


Precedential effect of unpublished opinions. 
105 ALR 5th 528. 
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Ark. L. Notes 

Sheppard, The Unpublished Opinion Opin- 
ion: How Richard Arnold’s Anastasoff Opinion 
is Saving America’s Courts from Themselves, 
2002 Ark. L. Notes 85. 


Ark. L. Rev. 

Arkansas Appellate Practice: Abstracting 
The Record, 31 Ark. L. Rev. 359. 

The Selective Publication of Opinions: One 
Court’s Experience, 32 Ark. L. Rev. 26. 
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Rule 21: Unprecedent and the Disappearing 
Court, 32 Ark. L. Rev. 37. 

Lawrence, A Very Short Article on the Prec- 
edential Value of the Opinions from an Equally 
Divided Court, 37 Ark. L. Rev. 418. 

U. Ark. Little Rock L.J. Is Justice Delayed? 
A Report From The Court Administrator, Huie 
and Jegley, 1 U. Ark. Little Rock L.J. 51. 


CASE NOTES 


In General. 

An unanimous opinion of the Supreme Court 
may be rendered as a per curiam opinion and 
not designated for publication at the discretion 
of the court; only those opinions of this court 
which are signed must be designated for publi- 
cation. Luna-Holbird v. State, 315 Ark. 735, 871 
S.W.2d 328 (1994). 


Issues Considered. 

In an appeal from a criminal conviction, the 
appellate court reviews any sufficiency of the 
evidence questions, including review of evi- 
dence that may have been erroneously admit- 
ted, before it considers any alleged trial errors; 
the appellate court does not evaluate whether 
evidence was admitted in error and then deter- 
mine whether the remaining evidence is insuf- 
ficient to sustain a conviction. Willingham v. 
State, 60 Ark. App. 132, 959 S.W.2d 74 (1998). 


Nonpublished Opinions. 

An opinion which qualifies as one not desig- 
nated for publication is written primarily for 
the parties and their attorneys; nonpublished 
opinions will not be considered as authority and 
should not be cited to the court. Aaron v. Ever- 
ett, 6 Ark. App. 424, 644 S.W.2d 301 (1982); 
Yockey v. Yockey, 24 Ark. App. 169, 750 S.W.2d 
420 (1988) (preceding decisions under prior 
law) . 

Defendant’s argument that the prohibition of 
this rule violated his right of due process under 
Ark. Const., Art. II, §§ 8 and 21, was rejected 


Rule 5-3. Mandate. 


because the federal judicial power clause had 
never before been construed to limit courts in 
the manner in which they conduct their busi- 
ness, and the same could be said for Arkansas’s 
judicial article. Weatherford v. State, 352 Ark. 
324, 101 S.W.3d 227 (2003). 

Defendant’s argument that the proscription 
of this rule violated his right to effective assis- 
tance of counsel was rejected when the fact that 
defendant’s counsel could be restricted in argu- 
ing the facts of certain cases in no way re- 
stricted counsel from setting forth the facts of 
defendant’s, and demonstrating how the facts 
failed to rise to the level of sufficient evidence. 
Weatherford v. State, 352 Ark. 324, 101 S.W.3d 
227 (2003). 

Where petitioner filed a motion to clarify the 
applicability of this rule, the Supreme Court of 
Arkansas held there was nothing to indicate 
that petitioner was impaired in seeking imme- 
diate appellate relief by not being able to rely 
on unpublished opinions. Dodson v. Norris, 373 
Ark. 186, 282 S.W.3d 809 (2008). 

Motion to cite an unpublished opinion in an 
appellate brief was denied by the Court of 
Appeals. One Bank & Trust, N.A. v. Lender- 
man, 2017 Ark. App. 42, 512 S.W.3d 651 (2017). 


Cited: 

Rogerson v. Hot Springs Advertising & Pro- 
motion Comm’n, 237 F.3d 929 (8th Cir. 2001); 
Fetters v. Ark. Dep’t of Human Servs., 2012 
Ark. App. 152 (2012); Acad., Inc. v. Paradigm 
Bldg., LLC, 2017 Ark. App. 79, 513 S.W.3d 850 
(2017). 


(a) Mandate to be issued in all cases. In all cases, civil and criminal, the 
Clerk will issue a mandate when the decision becomes final and will mail it to 
the clerk of the circuit court from which the appeal was taken for filing and 
recording. A decision is not final until the time for filing of petition for 
rehearing or, in the case of a decision of the Court of Appeals, the time for filing 
a petition for review has expired or, in the event of the filing of such petition, 
until there has been a final disposition thereof. 

(b) Immediate issuance, upon leave of court. No transcript of any judgment, 
decision or opinion of the Court shall be certified by the Clerk, or mandate 
issued, within 18 calendar days after the judgment is rendered without special 
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leave of the Court or upon stipulation of counsel, except in the case of the 
denial of a petition under Rule 37 of the Arkansas Rules of Criminal Procedure, 
in which case the decision of the Court shall be certified by the Clerk and the 
mandate issued on the day the decision is rendered. 

(c) Stay of mandate. 

(1) Parties desiring to prosecute proceedings to the Supreme Court of the 
United States by filing a petition for a writ of certiorari may obtain an order 
either staying the issuance of a mandate or recalling a mandate upon motion 
to the Court and a showing that: 

(A) the petition for a writ of certiorari presents a substantial question; 

(B) there is good cause for a stay or a recall; and 

(C) an order has been placed with the Clerk for a copy of the record, 
with payment of an advance deposit of $50.00. 

Such stay or recall is discretionary with the Court. 

(2) The stay shall not exceed 90 days from the date the stay is issued, 
unless the period is extended for good cause or the party who obtained the 
stay timely files a petition with the Supreme Court of the United States and 
so notifies the Clerk of this Court, in which case the stay shall remain in 
effect until the Supreme Court’s final disposition. 

(3) Bond may be required as a condition for granting or continuing the 
stay. 

(4) The Clerk shall issue the mandate immediately upon the filing of a 
copy of the Supreme Court order denying the petition for writ of certiorari. 
(d) Motion to recall mandate. A motion to recall the mandate must be served 

upon opposing counsel, and an objection to the motion may be filed. Should the 
motion be granted, the moving party shall pay all costs accrued after the filing 


of the mandate. 


HISTORY: Subsection (b); amended June 30, 
1997, effective September 1, 1997; amended 


June 7, 2001, effective July 1, 2001; amended 
October 28, 2010. 


CASE NOTES 


Federal Habeas Review. 

Arkansas Court of Appeals’ decision became 
final, for purposes of triggering the one year 
limitations period set out in 28 U.S.C.S. 
§ 2244(d)(1)(A), when it issued its mandate 
because petitioner did not seek review in sub- 
section (a) of this rule, the appeals court could 
not issue its mandate until after the 18 days for 
filing an appeal from its judgment had expired. 
Ben-Yah v. Norris, 570 F. Supp. 2d 1086 (E.D. 
Ark. 2008). 


Immediate Issuance. 

Since alleged error was never cited in a 
petition for rehearing, see S. Ct. & Ct. App. 
Rule 2-3, and the Supreme Court was never 
afforded an opportunity to correct the supposed 
error, the disposition of the case was final under 
this rule. Johnson v. State, 321 Ark. 117, 900 
S.W.2d 940 (1995). 


Stay. 
Where the State declared that it had no 


objection to the granting of defendant’s motion 
to stay mandate affirming his conviction pend- 
ing action by the United States Supreme Court, 
the motion for stay was granted. Bowen v. 
State, 323 Ark. 233, 9138 S.W.2d 304, cert. 
denied, Bowen v. Arkansas, 517 U.S. 1226, 116 
S. Ct. 1861, 1384 L. Ed. 2d 960 (1996). 

Supreme Court of Arkansas declined to recall 
its mandate denying petitioner’s request for 
post-conviction relief and writ of error coram 
nobis as petitioner’s claims of juror misconduct 
did not fall within any of the categories of 
errors for which error coram nobis could pro- 
vide relief. Echols v. State, 360 Ark. 332, 201 
S.W.3d 890 (2005). 


Cited: 

Barker v. Rogers Group, Inc., 74 Ark. App. 18, 
45 S.W.3d 389 (2001); Mountain Pure LLC v. 
Affihated Foods Southwest, Inc., 366 Ark. 62, 
233 S.W.3d 609 (2006); McCourt Mfg. Corp. v. 
Rycroft, 2010 Ark. 93, 360 S.W.3d 138 (2010). 
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ARTICLE VI. 
SPECIAL PROCEEDINGS 


Rule 

Rule 6-1. Extraordinary writs, expedited consideration, and temporary relief. 
Rule 6-2. Appeals prosecuted for purposes of delay. 

Rule 6-3. Anonymity in certain appellate proceedings, opinions and case styles. 
Rule 6-4. Motion requesting disqualification. 

Rule 6-5. Original actions. 

Rule 6-6. Pauper’s oath and motions for attorney’s fees in criminal cases. 
Rule 6-7. Taxation of costs. 

Rule 6-8. Certification of questions of law. 

Rule 6-9. Rule for appeals in dependency-neglect cases. 

Rule 6-10. Counsel’s duties with regard to dependency-neglect appeals. 


Rule 6-1. Extraordinary writs, expedited consideration, and tempo- 
rary relief. 


(a) Extraordinary writs. 

(1) Proceedings for an extraordinary writ such as prohibition, mandamus, 
and certiorari are commenced by filing a petition in the Supreme Court. 
These writs are not available if appeal is an adequate remedy. A party 
seeking appellate review of a circuit court’s decision on a request for an 
extraordinary writ must file a notice of appeal in the circuit court, not a 
petition for the writ in the Supreme Court. When a party petitions the 
Supreme Court for an extraordinary writ, the certified pleadings, orders, 
and exhibits from the circuit court, if applicable, are treated as the record. 

(2) The petitioner is required to electronically file with the Clerk the 
petition along with the certified record. The petitioner shall not identify the 
circuit court or judge as a respondent to the petition. Instead, the petitioner 
should identify as respondents all the other parties to the circuit court 
action. Evidence of service of a copy of the petition and record upon the 
respondents or their counsel of record in the circuit court is required. The 
petitioner must also provide a copy of the petition to the circuit judge to alert 
the judge of the filing of the petition. The Clerk may refuse to accept for filing 
any petition that does not comply with the requirements of these rules. 

(3) Unless modified by the Court, a response to a petition for extraordi- 
nary relief may be filed within 10 calendar days from the date of the filing of 
the petition for extraordinary relief. Circuit judges and other non-parties 
shall not be permitted to file any response except upon order of the Supreme 
Court requesting a response. 

(b) Emergency or accelerated proceedings. In situations where time limita- 
tions do not allow a proper response time of ten days, upon the filing of the 
pleading, the pleader shall inform the Clerk’s office of the need for an 
emergency or accelerated hearing by the Court. Upon notification, the Court 
will determine the date of the response and date of consideration of the 
pleading. If the pleader desires oral argument, such argument will be ad- 
dressed to the Court at the regularly called sessions at 9:00 a.m. on Thursday 
(in the Supreme Court) or Wednesday (in the Court of Appeals) morning; 
otherwise, oral argument will not be entertained. The pleading must be 
properly filed and the party or attorney of record notified before oral argument 
will be heard. 

(c) Applications for temporary relief. When the petitioner intends to apply to 
the full Court for temporary relief staying the circuit court proceedings 
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pending the consideration of the petition upon its merits, reasonable notice of 
the application for temporary relief must be served upon the other party or the 
counsel of record in the circuit court and the circuit court. If, after its review 
and consideration of the record and pleading filed, the Court shall determine 
that a temporary stay is warranted and granted, briefs shall be required as in 
other cases under Rule 4-4, and the parties’ brief time will be calculated from 
the date the temporary relief is granted. However, the Court may decide the 
matter without ruling on the request for a briefing schedule. 

(d) Response. Aresponse to an application for temporary relief in subsection 
(c) may be filed within 10 calendar days unless modified by the Court. 
Additional time for filing a response must be requested within the 10 day 
period. 

(e) Page limitation. Absent leave of court for good cause shown, no petition 
or response shall exceed fifteen pages excluding any addendum. 

(f) Time for filing briefs. If the proceedings in the circuit court have been 
stayed, or the time before a hearing or trial will allow a briefing schedule, 
briefs are required as in other cases, the parties’ brief time under Rule 4-4 for 
filing a brief to be calculated from the date on which the petition is filed. The 
mere filing of a petition for relief under this section does not automatically 
entitle the petitioner to file briefs and stay the proceedings in the circuit court. 


HISTORY: Subsection (b); amended June 30, 
1997, effective September 1, 1997; subsections 
(a), (c), and (e); amended June 7, 2001, effective 
July 1, 2001; amended October 9, 2008, effec- 
tive January 1, 2009; amended June 3, 2010, 
effective July 1, 2010; amended June 21, 2018; 
amended June 6, 2019, effective September 1, 
2019; amended December 17, 2020. 


Publisher’s Notes. 

The December 17, 2020 amendments con- 
cerning electronic filing of appeal records are 
mandatory for cases in which the notice of 
appeal was filed on or after June 1, 2021. In its 
December 17, 2020, order, the Supreme Court 
of Arkansas stated: “[Wle authorize the clerk of 
this court to accept for filing conventional paper 
appeal records when the notice of appeal is filed 
prior to June 1, 2021, but the briefs in those 
cases must include an abstract and an adden- 
dum. For all cases in which the notice of appeal 
is filed on or after June 1, 2021 (except for cases 
in which the appellant is proceeding pro se), the 
record shall be filed in electronic format. 

“At this time, we also take the opportunity to 
highlight the importance of the new ‘jurisdic- 
tional statement’ and ‘statement of the case and 
the facts’ sections that were included in the 
proposed amendments and are adopted as final 
today. These new sections replace the abstract 
and addendum requirements and are therefore 
crucial to appellate briefing under the rules as 
amended. /d. at 3—4. The addendum provided 
the court with information about all of the 
claims raised below, the disposition of those 
claims, and the timeliness of the appeal so that 
we could confirm our appellate jurisdiction. 
This jurisdictional information must now be 


contained in the new jurisdictional statement. 
Ark. Sup. Ct. R. 4-2(a)(5) (as amended by this 
order). And the statement of the case and the 
facts section, like the abstract before it, must 
contain all ‘material’ information that ‘is essen- 
tial to understand the case and to decide the 
issues on appeal.’ Compare Ark. Sup. Ct. R. 
4-2(a)(5) (the former abstract rule) with Ark. 
Sup. Ct. R. 4-2(a)(6) (the new statement of the 
case and the facts rule as amended by this 
order). Thus, appellate practitioners must be 
careful to discuss important factual and proce- 
dural information in the new statement of the 
case and the facts section so that the appellate 
courts can understand the evidence presented 
below to decide the issues on appeal. The juris- 
dictional statement and the statement of the 
case and the facts must also be supported by 
pinpoint citations to the electronic record in the 
format required by Supreme Court Rule 4-2(f) 
as amended by this order. 

“These new rules still require the appellant 
to transmit the record on appeal from the 
circuit court to the appellate courts. As noted in 
In re Acceptance of Records on Appeal in Elec- 
tronic Format and Elimination of the Abstract- 
ing and Addendum Requirements, 2019 Ark. 
213, we are exploring the possibility of an 
automated process that would allow the circuit 
clerks to submit trial court records directly to 
the appellate clerk. We continue to explore that 
possibility. As technology improves, it is essen- 
tial that we keep pace to ensure maximum 
access to justice. 

“Lastly, we authorize the clerk of this court to 
promulgate and update policies and procedures 
for the implementation of this order and for the 
use and operation of the electronic-filing and 
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document-management systems. See In re Ac- 
ceptance of Records on Appeal in Electronic 
Format, 2019 Ark. 213, at 6-7.” 


RESEARCH REFERENCES 


Ark. L. Rev. 
Arkansas Appellate Practice: Abstracting 
The Record, 31 Ark. L. Rev. 359. 


RULES OF SUPREME COURT 


Rule 6-1 


CASE NOTES 


In General. 

A writ of prohibition is issued to prohibit a 
court from acting, while a writ of certiorari is 
issued to direct a judge to perform a duty. 
Dougan v. Gray, 318 Ark. 6, 884 S.W.2d 239 
(1994). 

The Supreme Court’s jurisdiction is appellate 
in nature except where specific law or prec- 
edent has established authority for it to proceed 
in an original action. Jackson v. Tucker, 325 
Ark. 318, 927 S.W.2d 336 (1996). 


Briefs. 

A petitioner bears the burden of producing a 
fair and accurate record and abstract that es- 
tablish an entitlement to a writ; an ambiguous 
record cannot satisfy the petitioner’s burden. 
City of Little Rock v. Pulaski County Circuit 
Court, 330 Ark. 755, 957 S.W.2d 684 (1997). 

Petition for writ of prohibition denied where 
record was insufficient. Dean v. Plegge, 331 
Ark. 141, 958 S.W.2d 5 (1998). 


Elections. 

Appeal by an inmate in an election-related 
matter was moot because an election had al- 
ready been held, and the deadlines for placing 
the inmate’s name on the ballot and for regis- 
tering to vote had already passed; the issue was 
not capable of repetition, yet evading review, 
since the inmate did not indicate that he in- 
tended to run for President of the United States 
again in 2016 or later, there was nothing to 
suggest that, were he to run again, he would 
have been subjected to the same action, and 
there were adequate procedures in place for 
accelerated consideration of election matters. 
Moreover, there was no substantial public in- 
terest shown. Judd v. Martin, 2013 Ark. 136 
(2013). 


Failure to File Timely Answer. 

Where defendant failed to answer until after 
the time for an answer had expired, the court 
was not required to enter a default judgment; 
therefore, mandamus to require it could not be 
granted. Burney v. Hargraves, 264 Ark. 680, 
573 S.W.2d 912 (1978) (decision under prior 
rule). 


Failure to Seek Extraordinary Relief. 
Where a candidate timely filed a complaint 
contesting the certification of election results, 


but filed his verifying affidavit four days after 
the deadline for the complaint, the action was 
properly dismissed for lack of subject matter 
jurisdiction because the statutory language set- 
ting the deadline for filing the complaint was 
unambiguous, the deadline itself was manda- 
tory and jurisdictional, and the candidate did 
not bring his appeal from the dismissal to the 
attention of the reviewing court. Willis v. King, 
352 Ark. 55, 98 S.W.3d 427 (2003). 


Period for Granting Extension. 

Where trial court, more than 90 days after 
the filing of the notice of appeal, granted addi- 
tional time to prepare and file the transcript 
and entered the order “nunc pro tunc” giving a 
date within such 90-day period, such appeal 
would be dismissed because not in compliance 
with this rule, since the order of extension was 
not actually made within the period allowed. 
Canal Ins. Co. v. Arney, 258 Ark. 893, 530 
S.W.2d 178 (1975) (decision under prior rule). 


Right to Writ. 

An extraordinary writ will not be granted 
unless the petitioner is clearly entitled to the 
relief sought; if a petitioner loses a right of 
appeal through no fault of his own, he is en- 
titled to certiorari. Irvan v. Kizer, 286 Ark. 105, 
689 S.W.2d 548 (1985) (decision under prior 
rule). 


Service Upon Trial Judge. 

Where appellant’s motion for stay of a retrial 
contained a statement that it had been served 
on all parties to the proceeding but did not 
show that it had been served on the trial court, 
the appellant’s motion was denied without 
prejudice. Martin v. State, 327 Ark. 419, 938 
S.W.2d 234 (1997). 


Writ of Certiorari. 

A writ of certiorari lies where there is a lack 
of jurisdiction or there has been an act in excess 
of jurisdiction that is apparent on the face of 
the record; it is not to be used to look beyond the 
face of the record to ascertain the actual merits 
of a controversy, or to control discretion, or to 
review a finding of facts, or to reverse a trial 
court’s discretionary authority. Dougan v. Gray, 
318 Ark. 6, 884 S.W.2d 239 (1994). 
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In newspaper’s petition for writ of certiorari, 
asserting constitutional violations, it sought 
the dissolution of an injunction, restraining 
order, and protective order that prohibited the 
newspaper from publishing information relat- 
ing to a pending case, however, the record had 
been sealed, and without a certified copy of the 
circuit court’s order before the Arkansas Su- 
preme Court, the Court had no basis on which 
to act; thus, the Court ordered the clerk to 
certify and transmit under seal the circuit 
court’s order and any related pleadings within 
30 days and it ordered the court reporter in the 
underlying case to transcribe the subject hear- 
ing and to certify and transmit it to the Court 
under seal within 30 days. The Helena Daily 
World v. Phillips County Circuit Court, 361 
Ark. 146, 205 S.W.3d 134 (2005). 


Writ of Mandamus. 

Because a candidate did not comply with Ark. 
R. Civ. P. 78(d) and subsection (b) of this rule in 
contesting a declaration that the candidate was 
ineligible to hold office under § 7-5-207(b), the 
lapse of time and the fact that the election had 
already been held rendered moot the issues 
presented on appeal. Fite v. Grulkey, 2011 Ark. 
188 (2011). 


Writ of Prohibition. 

Where, without notice to the child’s natural 
mother, the trial court entered an interlocutory 
order of adoption and the trial court did not 
respond to the mother’s request that a final 
order be entered, the mother was entitled to a 
writ of prohibition. Irvan v. Kizer, 286 Ark. 105, 
689 S.W.2d 548 (1985) (decision under prior 
rule). 

A writ of prohibition cannot be substituted 
for the normal remedy by appeal. Village Creek 
Imp. Dist. v. Story, 287 Ark. 200, 697 S.W.2d 
886 (1985) (decision under prior rule). 

Prohibition is an extraordinary writ and is 
never issued to prohibit a trial court from 


ARKANSAS COURT RULES 


Rule 6-2 


erroneously exercising its jurisdiction, only 
where it is proposing to act in excess of its 
jurisdiction. Abernathy v. Patterson, 295 Ark. 
551, 750 S.W.2d 406 (1988) (decision under 
prior rule). 

The purpose of a writ of prohibition is not to 
prohibit a lower court from committing error, 
but to prohibit the unauthorized exercise of 
jurisdiction when there is no other adequate 
remedy available by appeal or otherwise. Mc- 
Glothlin v. Kemp, 314 Ark. 495, 863 S.W.2d 313 
(1998). 

A writ of prohibition is never issued to pre- 
vent a trial court from erroneously exercising 
jurisdiction; it is issued only where the trial 
court is wholly without jurisdiction. Dougan v. 
Gray, 318 Ark. 6, 884 S.W.2d 239 (1994). 

A writ of prohibition is an extraordinary writ 
and is granted only when the lower. court is 
wholly without jurisdiction, when there are no 
disputed facts, when there is no adequate rem- 
edy otherwise, and when the writ is clearly 
warranted. Dougan v. Gray, 318 Ark. 6, 884 
S.W.2d 239 (1994). 

A writ of prohibition is extraordinary relief 
which is appropriate only when the trial court 
is wholly without jurisdiction, when there is no 
other remedy such as an appeal available, and 
will not be issued for something that has al- 
ready been done. Pike v. Benton Circuit Court, 
340 Ark. 311, 10 S.W.3d 447 (2000), rev'd, Pike 
v. State, 344 Ark. 478, 40 S.W.3d 795 (2001). 

Once the trial court acted by entering the 
judgment at the third probation revocation 
hearing, the remedy became an appeal of this 
final order by the court, not a petition for writ of 
prohibition. Pike v. Benton Circuit Court, 340 
Ark. 311, 10 S.W.3d 447 (2000), rev’d, Pike v. 
State, 344 Ark. 478, 40 S.W.3d 795 (2001). 


Cited: 

Seeco, Inc. v. Stewmon, 2016 Ark. 435, 506 
S.W.3d 828 (2016); State v. Torres, 2021 Ark. 22, 
617 S.W.3d 232 (2021). 


Rule 6-2. Appeals prosecuted for purposes of delay. 


(a) Motion alleging delay. When counsel for the appellee has examined the 


record and believes that the appeal has been prosecuted merely for the 
purposes of delay, counsel may file a motion alleging such delay with a plea to 
the Court to advance and affirm. 

(b) Contents of motion. The motion shall provide citations to the record to 
show that the appeal has been prosecuted merely for the purpose of delay. 
Counsel shall state in the motion that he or she has carefully examined the 
record and specify the reasons for the belief that the appeal has been filed for 
the purpose of delay. 

(c) Procedure. The motion shall be in the form required by Rule 2-1 and will 
be called for submission three weeks after filing. 

(d) Response. Counsel for the appellant may file a response within 21 days 
of the filing of the motion. 
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RESEARCH REFERENCES edential Value of the Opinions from an Equally 
Divided Court, 37 Ark. L. Rev. 418. 
Ark. L. Rev. 
Lawrence, A Very Short Article on the Prec- 
CASE NOTES 
Strict Compliance. served; so it is not the Supreme Court’s practice 


This rule requires that counsel for the leo to penalize an appellant for delay when the 
lee endorse on the record a statement that he requirement has not been met. Dorazio v. Da- 
believes the appeal is prosecuted for delay. The vis, 283 Ark. 65, 671 S.W.2d 173 (1984) (deci- 
requirement, being penal, must be strictly ob- sion under prior rule). 


Rule 6-3. Anonymity in certain appellate proceedings, opinions and 
case styles. 


(a) Adoption and Juvenile Appeals. The record and accompanying briefs, 
motions, or other filings in all adoption appeals and all appeals originating in 
the juvenile division of circuit court shall be sealed. The Clerk shall ensure 
that the public docket use pseudonyms to identify juveniles in those appeals. 
Counsel and the Court shall preserve the juvenile’s anonymity by using 
pseudonyms in all subsequent captions, opinions, motions, and briefs, as well 
as in oral argument, if any. The record and papers on appeal shall be open for 
inspection only to counsel and parties of record, or, only upon order of the Court 
after review of a written motion. 

(b) Anonymity of Minors. 

(1) Briefs and Motions. In all cases, pseudonyms shall be used in lieu of the 
names of minors in all briefs, oral argument, motions, petitions, or related 
filings. In the rare instance where use of a minor’s name is necessary, the 
filer shall provide the Clerk with a redacted copy of the document that uses 
pseudonyms, and the Clerk shall seal the unredacted document. 

(2) Appellate Records. In any case in which the appellate record identifies 
a minor, any party to the appeal may, without leave of court, redact 
information identifying the minor from a copy of the record and file the 
redacted copy with the Clerk. The Clerk shall then seal the original 
unredacted record. Any dispute concerning the redactions shall be submitted 
to the Court by motion. 

(c) In any other appeal in which counsel for either side believes that a 
person’s identity or other information should be confidential but is not 
protected by subsection (b), Administrative Order Number 19, or the proce- 
dures available under Rule 6(g) of the Rules of Appellate Procedure — Civil, 
counsel may move the Court to protect the person’s identity or other informa- 
tion. The motion shall be accompanied by a redacted copy of the record or other 
filing that will be available to the public, and the Clerk shall seal the 
unredacted record or other filing pending the Court’s decision on the motion. If 
the Court grants the motion, the Clerk shall ensure that the public docket 
complies with the Court’s order. Counsel and the Court shall preserve the 
person’s anonymity by using pseudonyms to identify the protected party in all 
subsequent captions, opinions, motions, and briefs, as well as in oral argu- 
ment, if any. If the Court denies the motion, the Clerk shall unseal the record 
as appropriate, and the appeal shall proceed in accordance with these Rules. 


253 


Rule 6-4 


HISTORY: Amended June 7, 2001, effective 
July 1, 2001; amended January 23, 2014; 
amended October 6, 2022 (2022 Ark. 182). 
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Rule 6-4. Motion requesting disqualification. 


Counsel for any party may file a motion requesting that one or more justices or 
judges disqualify. The motion shall be in the form required by Rule 2-1 and shall 
state the particular facts alleged to require the disqualification. The motion shall 
be filed a reasonable time prior to the submission of the case to the Court. 


RESEARCH REFERENCES 


Cross References. 
As to the disqualification of justices, see Ark. 
Const., Art. 7, § 20 and § 16-11-108. 


CASE NOTES 


Actions of Justices. 

In a case involving the appeal of an appoint- 
ment of the minor political party representative 
to the State Ethics Commission by the Chief 
Justice, all seven members of the State Su- 
preme Court disqualified themselves from par- 
ticipation in the appeal. Spradlin v. Arkansas 
Ethics Comm’n, 310 Ark. 458, 837 S.W.2d 463 
(1992) (decision under prior rule). 


Social Relationships. 

Motion for vacatur, treated as a Letter of 
Suggestion of Disqualification under former 
Rule 27, alleging that the Chief Justice had a 
social relationship with an attorney involved in 


Rule 6-5. Original actions. 


this case and, therefore, all members of the 
Supreme Court should disqualify, denied. First 
Pyramid Life Ins. Co. of Am. v. Stoltz, 312 Ark. 
516, 849 S.W.2d 525 (1993) (decision under 
prior rule). 


Timeliness. 

Although a party should not delay filing a 
motion to disqualify until the party receives an 
unfavorable ruling, the party may move to 
disqualify after a decision had been rendered 
for purposes of a rehearing only. R.J. “Bob” 
Jones Excavating Contractor v. Firemen’s Ins. 
Co., 325 Ark. 42, 922 S.W.2d 723 (1996). 


(a) Original jurisdiction. The Supreme Court shall have original jurisdic- 
tion in extraordinary actions as required by law, such as suits attacking the 
validity of statewide petitions filed under Amendment 7 of the Arkansas 
Constitution, or where the Supreme Court’s contempt powers are at issue. 


(b) 


Procedure. In such proceedings, the procedure will conform to that 


prevailing in bench trials in the circuit courts. Upon filing the original pleading 
and payment of a filing fee, a summons or other process will be issued by the 
Clerk. The respondent’s pleading must be filed within the time provided by the 
Rules of Civil Procedure. 

(c) Fact finding. Evidence upon issues of fact will be taken by a master to be 
appointed by the Court. As a condition to the appointment of a master, the Court 
may require both parties to file a bond for costs to be approved by the Clerk. Upon 
the filing of the master’s findings, the parties shall file briefs as in other cases. 

(d) Fact finding unnecessary. When the issues involve questions of law only, 
and there is no need for appointment of a master to determine facts, the parties 
shall file briefs as in other cases. Time limits under Rule 4-4 will be calculated 
from the date the respondent’s pleading is filed or due to be filed. 


HISTORY: Amended June 30, 1997, effective 
September 1, 1997; amended June 7, 2001, 
effective July 1, 2001; amended June 21, 2018. 
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CASE NOTES 


In General. 

The Supreme Court’s jurisdiction is appellate 
in nature except where specific law or prec- 
edent has established authority for it to proceed 
in an original action. Jackson v. Tucker, 325 
Ark. 318, 927 S.W.2d 336 (1996). 


Contempt. 

Although not mentioned in this rule, the 
Supreme Court has exercised original jurisdic- 
tion where its contempt powers were at issue. 
Jackson v. Tucker, 325 Ark. 318, 927 S.W.2d 336 
(1996). 


Costs. 

All costs ordered to be shared equally be- 
tween the petitioners and the intervenors be- 
cause the respondent Secretary of State was 
not subject to payment of costs because of 
sovereign immunity. Scott v. Priest, 326 Ark. 
69, 928 S.W.2d 337 (1996). 


Duty to Abstract. 

Where the petitioners alleged that this rule 
was invoked by the majority court in an uneven 
manner, it was the petitioners’ burden, not the 


respondent’s or intervenor’s, to show error. 
Whether respondent or intervenor abstracted 
any part of the record does not eliminate peti- 
tioners’ duty to do so. Plugge v. McCuen, 310 
Ark. 654, 841 S.W.2d 139 (1992), overruled, 
Bailey v. McCuen, 318 Ark. 277, 884 S.W.2d 938 
(1994) (decision under prior rule). 


Illustrative Cases. 

Master appointed and directed to conduct 
proceedings in accordance with subsection (a) 
of this rule and Ark. R. Civ. P. 53 in a case 
involving a proposed constitutional amend- 
ment. Holt v. Priest, 326 Ark. 277, 930 S.W.2d 
359 (1996). 

Neither the appointment of a special master 
nor the filing of briefs was necessary because it 
was apparent from the pleadings that the mat- 
ter was moot. Ark. True Grass v. Rutledge, 2019 
Ark. 165 (2019). 


Cited: 

Wilson v. Martin, 2016 Ark. 334, 500 S.W.3d 
160 (2016); Lange v. Martin, 2016 Ark. 337, 500 
S.W.3d 154 (2016); Rose v. Martin, 2016 Ark. 
339, 500 S.W.3d 148 (2016); Ross v. Martin, 
2016 Ark. 340 (2016). 


Rule 6-6. Pauper’s oath and motions for attorney’s fees in criminal 
cases. 


(a) Jurisdiction of request to proceed in forma pauperis. When a criminal 
case is appealed to the Supreme Court or Court of Appeals, a request to proceed 
in forma pauperis may be filed with the appellate court at any time after the 
record is docketed with the clerk of the court. Prior to the docketing of the 
record with the clerk of the appellate court, the trial court shall have exclusive 
jurisdiction to consider a request to proceed in forma pauperis. Any petition or 
motion requesting to proceed in forma pauperis that is filed with the appellate 
court before the record is docketed with the clerk of the court shall be returned 
for failure to comply with this Rule. 

(b) Pauper’s oath and affidavit; requirement. A petition or motion filed with 
the Supreme Court or Court of Appeals requesting to proceed in forma 
pauperis shall be accompanied by an assertion of indigency, verified by a 
supporting affidavit. The affidavit form will be provided by the Clerk of the 
Court for such purposes. Any petition or motion not in compliance with this 
Rule will be returned to the petitioner or counsel for failure to comply. 

(c) Form for affidavit in support of request to proceed in forma pauperis. The 
form of the affidavit shall be as follows: 


IN THE SUPREME COURT OF ARKANSAS 
OR ARKANSAS COURT OF APPEALS 


ii ca iad A tn AB Lia PETITIONER 
Me NO. 
STATE OF ARKANSAS RESPONDENT 
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AFFIDAVIT IN SUPPORT OF 
REQUEST TO PROCEED IN FORMA PAUPERIS 


Too a ee eIng ArSstCuly sworn OenOne And say caeL 
I am the petitioner in the above entitled case; that in support of my motion to 
proceed without being required to prepay fees, costs or give security therefor, 
I state that because of my poverty I am unable to pay the costs of said 
proceeding or to give security therefor; that I believe I am entitled to redress. 

I further swear that the responses which I have made to questions and 
instructions below are true. 

1. Are you presently employed? Yes No 

(a) Ifthe answer is yes, state the amount of your salary or wages per month, 
and give the name and address of your employer. SSS 

(b) If the answer is no, state the date of last employment and the amount of 
the salary and wages per month which you received. 

2. Have you received within the past twelve months any money from any of 
the following sources? 

(a) Business, profession or any form of self-employment? 

Yes No 


(b) Rent payments, interest or dividends? Yes ___ No 
(c) Pensions, annuities or life insurance payments? Yes 
No 

(d) Gifts or inheritances? Yes No 

(e) Any other sources? Yes _____—~ No 


If the answer to any of the above is yes, describe each source of money and 
state the amount received from each during the past twelve months. 
3. Do you own any cash, or do you have money in a checking or savings 
account? Yes ___— No 

If the answer is yes, state the total amount in each account. 

4. Do you own any real estate, stocks, bonds, notes, automobiles or other 
valuable property (excluding ordinary household furnishings and clothing)? 
Yes ou. No 

If the answer is yes, describe the property and state its approximate value. 


5. List the persons who are dependent upon you for support, state your 
relationship to those persons, and indicate how much you contribute toward 
their: Suppor 05 ees Ps ee OD ERE SSCL On Peay GOO LOU RD) ae ee 

6. TO BE COMPLETED ONLY IF PETITIONER IS INCARCERATED IN 
THE ARKANSAS DEPARTMENT OF CORRECTION OR ANY OTHER PE- 
NAL INSTITUTION. 

Do you have any funds in the inmate welfare funds? Yes 

No 

If the answer is yes, state the total amount in such account and have the 
certificate found below completed by the authorized officer of the institution. 

I understand that false statement or answer to any questions in this 
affidavit will subject me to penalties for perjury. 


Signature of Petitioner 

STATE OF 

COUNT Yé OP a Gh LE PAE 

Petitioner, = C“‘(‘CS Wing first duly sworn under oath, 
presents that he/she has read and subscribed to the above and states that the 
information therein is true and correct. 

SUBSCRIBED AND SWORN to before me this _____ ss daayy:sésood@i 

S207. 
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Notary Public 
My commission expires: 


CERTIFICATE 


(To be completed by authorized officer of penal institution) 
I hereby certify that the petitioner herein, = 

, has the sum of $ on account to his/her credit at 
the _. tt C—(‘CO;™CO(institution where he/she is confined. I 
further certify that petitioner likewise has the following securities to his/her 
credit according to the records of said 


institution: 


Authorized Officer of 
Institution 

(d) Content of motions for attorney’s fees. All motions for attorney’s fees from 
attorneys appointed to represent indigent appellants in criminal cases shall 
contain the following information: (1) the date of appointment; (2) the court 
that appointed counsel; (3) the number of hours expended by counsel in 
research, court appearances, and preparation of pleadings and briefs; (4) 
counsel’s customary rate of compensation in similar cases; (5) the customary 
rate of compensation in similar cases of attorneys in the community; (6) 
expenses incurred by counsel that are directly attributable to the case; (7) the 
experience of counsel in the representation of criminal appellants; and (8) the 
relative complexity of the case. The motion shall be filed not later than 30 days 


after the issuance of the mandate. 


HISTORY: Amended May 27, 
amended September 26, 2013. 


LOO 7: 


Publisher’s Notes. 

Although the Per Curiam of May 27, 1997 
purported to amend and republish this rule, 
only subsection (a) and the beginning of subsec- 
tion (b) were published. Subsection (c) was 


neither specifically included nor specifically de- 
leted; the omission of subsection (c) from the 
Per Curiam order was apparently an oversight. 


The 2013 amendment added subsection (a) to 
clarify which court has jurisdiction to consider 
a request to proceed in forma pauperis. 


CASE NOTES 


In General. 

There is no need to remand a case for a 
determination of indigence. Burkhalter  v. 
State, 328 Ark. 93, 940 S.W.2d 496 (1997). 

Appellate court appointed new counsel for 
defendant and granted a motion for belated 
appeal after defendant’s attorney abandoned 
the case following defendant’s conviction; as 
required by this rule, defendant’s status as an 
indigent would be determined after an asser- 
tion of indigency, verified by a supporting affi- 
davit, was filed with the Arkansas Supreme 
Court. Velcoff v. State, 363 Ark. 454, 214 S.W.3d 
860 (2005). 


Applicability. 

Where counsel was appointed by the court 
below and his client is indigent, the proper 
motion in such cases should be filed in accor- 
dance with the requirements of this rule. Moore 


v. State, 297 Ark. 296, 761 S.W.2d 894 (1988) 
(decision under prior rule). 

Defendant counsel’s petition for payment of 
attorney fees for his work on defendant’s ap- 
peal, despite his employment as a full-time 
public defender, was denied because subsection 
(c) of this rule applies only to appointed counsel 
not otherwise paid, and RAP-Crim 16 requires 
all counsel to represent defendants through 
their direct appeal unless relieved. Rushing v. 
State, 340 Ark. 84, 8 S.W.3d 489 (2000), super- 
seded by statute as stated in Williams v. State, 
347 Ark. 233, 60 S.W.3d 485 (2001), superseded 
by statute as stated in Mills v. State, 347 Ark. 
695, 66 S.W.3d 643 (2002), superseded by stat- 
ute as stated in Newman v. State, 350 Ark. 538, 
84 S.W.3d 43 (2002). 

When considered with the relevant public- 
defender statutes, it is evident that the refer- 
ence to appointed counsel in subsection (c) of 
this rule is to attorneys not otherwise compen- 
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sated for their representation. Rushing v. State, 
340 Ark. 84, 8 S.W.3d 489 (2000), superseded by 
statute as stated in Williams v. State, 347 Ark. 
233, 60 S.W.3d 485 (2001), superseded by stat- 
ute as stated in Mills v. State, 347 Ark. 695, 66 
S.W.3d 643 (2002), superseded by statute as 
stated in Newman v. State, 350 Ark. 53, 84 
S.W.3d 43 (2002). 


Defendant’s Burden. 

The burden of establishing indigency is on 
the defendant claiming indigent status, and the 
defendant who seeks indigent status is respon- 
sible for verifying the motion to proceed as a 
pauper with a supporting affidavit. Hill v. 
State, 304 Ark. 348, 802 S.W.2d 144 (1991) 
(decision under prior rule). 


Denial of Motion. 

Motion to proceed in forma pauperis will be 
denied upon a finding that the defendant is not 
indigent and has funds available to him. 
Maulding v. State, 292 Ark. 102, 727 S.W.2d 
855 (1987) (decision under prior rule). 


Motion Granted. 

Trial court lacked jurisdiction to relieve trial 
counsel and appoint appellate counsel after the 
notice of appeal had been filed. When trial 
counsel properly filed a motion to withdraw 
with the state supreme court and appellant 
filed a motion to proceed in forma pauperis 
along with his affidavit of indigency pursuant 
to this rule, the state supreme court made a 
finding of indigency and granted both motions. 
Vinson v. State, 373 Ark. 118, 281 S.W.3d 746 
(2008). 


Rule 6-7. Taxation of costs. 
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Noncompliance. 

Petition to proceed as a pauper failed to 
comply with this rule. Burns v. Lockhart, 293 
Ark. 514, 738 S.W.2d 423 (1987); Coble v. Lock- 
hart, 293 Ark. 515, 739 S.W.2d 164 (1987) 
(preceding decisions under prior rule). 


Timeliness. 

Where the attorney gave no reason for the 
delay beyond time limitations of this rule in 
filing the motion for attorney's fees, the motion 
was untimely. Williams v. State, 42 Ark. App. 
184, 854 S.W.2d 370 (1993), overruled, Bell v. 
State, 326 Ark. 1097, 935 S.W.2d 539 (1996). 

Failure to comply with the thirty-day re- 
quirement in subsection (c) of this rule pre- 
cludes counsel’s entitlement to an award of 
attorney's fees; the fact that the appellate court 
may issue directions for a hearing at the same 
time that the mandate is issued does not affect 
the deadline. Bell v. State, 326 Ark. 1097, 935 
S.W.2d 539 (1996). 

Subsection (c) of this rule permits an attor- 
ney for an indigent criminal defendant to move 
the Supreme Court for attorney’s fees within 30 
days from the date of the mandate’s issuance; it 
is evident that, if the Court lacked jurisdiction 
to consider motions for attorney’s fees filed 
after the issuance of the mandate, subsection 
(c) would be meaningless. Jones v. Jones, 327 
Ark. 195, 938 S.W.2d 228 (1997). 


Cited: 

Emery v. State, 341 Ark. 193, 15 S.W.3d 672 
(2000); Johnson v. State, 368 Ark. 676, 249 
S.W.3d 791 (2007); Sparacio v. State, 372 Ark. 
114, 270 S.W.3d 840 (2008). 


(a) Affirmance. The appellee may recover brief costs not to exceed $3.00 per 
page; total costs not to exceed $500.00. 

(b) Reversal. The appellant may recover (1) brief costs not to exceed $3.00 
per page with total costs of the brief not to exceed $1000.00, (2) the filing fee of 
$150.00 and the technology fee of $15.00, (3) the circuit clerk’s costs of 
preparing the record, (4) the court reporter’s cost of preparing the transcript, 
and (5) the electronic filing charge of $20.00, if applicable. 

(c) Affirmed in part and reversed in part. The Court may assess appeal costs 
according to the merits of the case. 

(d) Imposing or withholding costs. Whether the case be affirmed or reversed, 


the Court will impose or withhold costs in accordance with Rule 4-2(b). 


HISTORY: Amended June 7, 2001, effective 
July 1, 2001; amended May 25, 2006; amended 
September 24, 2009; amended June 2, 2011, 
effective July 1, 2011; amended December 17, 
2020. 


Publisher’s Notes. 
In a Per Curiam of April 21, 1980, the Su- 
preme Court stated: “Attorneys representing 


indigent persons in appeals to this court are 
requested to file motions for allowance of attor- 
ney’s fees and expenses within 15 days after a 
mandate has been issued in the case. The 
motion should be accompanied by an affidavit 
stating the time spent in connection with the 
appeal, an itemization and explanation of all 
expenses incurred and a disclosure of any un- 
usual problems in connection with the appeal. 
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Motions not filed within 30 days of the issuance 
of a mandate will not be considered. © 

“It is extremely important that motions for 
payment of fees for services completed in a 
fiscal year be acted upon before the end of that 
fiscal year (June 30) because payment out of 
the appropriation for a fiscal year after the 
expiration of that year is at least subject to 
question. It is also doubtful that payment for 
services rendered in one fiscal year can be paid 
from the appropriation for the next fiscal year.” 

The December 17, 2020 amendments con- 
cerning electronic filing of appeal records are 
mandatory for cases in which the notice of 
appeal was filed on or after June 1, 2021. In its 
December 17, 2020, order, the Supreme Court 
of Arkansas stated: “[W]e authorize the clerk of 
this court to accept for filing conventional paper 
appeal records when the notice of appeal is filed 
prior to June 1, 2021, but the briefs in those 
cases must include an abstract and an adden- 
dum. For all cases in which the notice of appeal 
is filed on or after June 1, 2021 (except for cases 
in which the appellant is proceeding pro se), the 
record shall be filed in electronic format. 

“At this time, we also take the opportunity to 
highlight the importance of the new ‘jurisdic- 
tional statement’ and ‘statement of the case and 
the facts’ sections that were included in the 
proposed amendments and are adopted as final 
today. These new sections replace the abstract 
and addendum requirements and are therefore 
crucial to appellate briefing under the rules as 
amended. Jd. at 3—4. The addendum provided 
the court with information about all of the 
claims raised below, the disposition of those 
claims, and the timeliness of the appeal so that 
we could confirm our appellate jurisdiction. 
This jurisdictional information must now be 
contained in the new jurisdictional statement. 
Ark. Sup. Ct. R. 4-2(a)(5) (as amended by this 
order). And the statement of the case and the 
facts section, like the abstract before it, must 
contain all ‘material’ information that ‘is essen- 
tial to understand the case and to decide the 
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issues on appeal.’ Compare Ark. Sup. Ct. R. 
4-2(a)(5) (the former abstract rule) with Ark. 
Sup. Ct. R. 4-2(a)(6) (the new statement of the 
case and the facts rule as amended by this 
order). Thus, appellate practitioners must be 
careful to discuss important factual and proce- 
dural information in the new statement of the 
case and the facts section so that the appellate 
courts can understand the evidence presented 
below to decide the issues on appeal. The juris- 
dictional statement and the statement of the 
case and the facts must also be supported by 
pinpoint citations to the electronic record in the 
format required by Supreme Court Rule 4-2(f) 
as amended by this order. 

“These new rules still require the appellant 
to transmit the record on appeal from the 
circuit court to the appellate courts. As noted in 
In re Acceptance of Records on Appeal in Elec- 
tronic Format and Elimination of the Abstract- 
ing and Addendum Requirements, 2019 Ark. 
213, we are exploring the possibility of an 
automated process that would allow the circuit 
clerks to submit trial court records directly to 
the appellate clerk. We continue to explore that 
possibility. As technology improves, it is essen- 
tial that we keep pace to ensure maximum 
access to justice. 

“Lastly, we authorize the clerk of this court to 
promulgate and update policies and procedures 
for the implementation of this order and for the 
use and operation of the electronic-filing and 
document-management systems. See In re Ac- 
ceptance of Records on Appeal in Electronic 
Format, 2019 Ark. 213, at 6-7.” 


Explanatory Note. 

The fee for filing an appeal increased to 
$150.00 on July 31, 2007. The Rule is amended 
to reflect this increase. 


Explanatory Note, 2011 Amendment: 

Ark. Code Ann. § 21-6-416 added a technol- 
ogy fee to be charged by the clerk of the Su- 
preme Court, and it may be recovered as a cost. 


CASE NOTES 


Affirmance. 

Notwithstanding appellant’s assertion that 
additional record designated by appellees was 
unnecessary and that appellees should be re- 
quired to pay the costs of the supplemental 
transcript, where court affirmed the appeal, 
appellant’s request was denied in accordance 
with subsection (a) of this rule. Sanders v. 
County of Sebastian, 324 Ark. 433, 922 S.W.2d 
334 (1996). 

In a family’s civil suit against poultry produc- 
ers, the producers were entitled to briefing 
costs on appeal pursuant to this rule because 
the supreme court had previously affirmed the 
circuit court’s ruling in the producers’ favor on 


the issue of expert testimony. Green v. Al- 
pharma, Inc., 374 Ark. 146, 286 S.W.3d 677 
(2008). 


Attorney’s Fees. 

The court would not award attorney’s fees to 
the appellant, notwithstanding that she pre- 
vailed on important points of appeal, where 
there were other points on which she did not 
prevail, she submitted no invoices or hourly fee 
figures on which to calculate attorney’s fees, 
and she submitted a repetitious and otherwise 
excessive abstract of the record. Skokos v. 
Skokos, 333 Ark. 396, 968 S.W.2d 26 (1998). 

In a class action proceeding, the bank was 
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arguing on appeal that the partial summary- 
judgment order entered in the circuit court was 
final even though no damages had been 
awarded, while at the same time arguing in the 
circuit court that no final order had been en- 
tered; although the bank eventually conceded 
that the partial summary-judgment order was 
not final, the bank failed to show good cause 
against the entry of sanctions in the form of 
costs and attorney fees. United States Bank, 
N.A. v. Milburn, 352 Ark. 144, 100 S.W.3d 674 
(2003). 


Costs Determined by Appellate Court. 

Pursuant to subsection (c) of this rule, appeal 
costs were assessed to address appellees’ mo- 
tion seeking $3,198.80 in costs and attorney’s 
fees incurred for supplementing appellents’ ab- 
stract and addendum and to reflect the decision 
on the merits, in that both parties prevailed in 
part on appeal. Heflin v. Brackelsberg, 2010 
Ark. App. 261, 374 S.W.3d 755 (2010). 


Costs Determined by Trial Court. 

Under subsection (d) of the former rule, Su- 
preme Court could decide the liability for the 
costs to be borne by the parties, but the deter- 
mination of exact amount might properly be 
left to the trial court. Hogue v. Hogue, 250 Ark. 
102, 464 S.W.2d 67 (1971) (decision under prior 
rule). 


No Prevailing Party. 

While this rule does not speak in terms of 
“prevailing party,” it is clear that its intent is to 
have the prevailing party recover costs of the 
appeal from the other side. When a case is 
reversed and remanded for the threshold find- 
ing of whether there existed a valid agreement 
to arbitrate, the appeal does not present a clear 
prevailing party. Dye v. Diamante, 2017 Ark. 
37, 509 S.W.3d 643 (2017). 

Circuit court lacked jurisdiction to enter an 
order assessing appellate costs against the 
class representatives in an action against a 
private-membership golf club. While the circuit 
court was without authority to deviate from the 
Supreme Court of Arkansas’s mandate, which 
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had ordered costs, the assessment of costs was 
included by the court clerk as a routine matter 
under this rule, the club was not a prevailing 
party in the interlocutory appeal, and the cir- 
cuit court ruled outside of the 90-day limitation 
of Ark. R. Civ. P. 60. Dye v. Diamante, 2017 Ark. 
37, 509 S.W.3d 6438 (2017). 


Reversal. 

Upon reversal of a case, costs were assessed 
in favor of the prevailing party under subsec- 
tion (b) of the former rule. Ross v. Patterson, 
308 Ark. 101, 821 S.W.2d 785 (1992) (decision 
under prior rule). 


Sovereign Immunity. 

Defendant’s claim for cost on appeal was 
barred by sovereign immunity because a judg- 
ment for costs against the State would subject 
it to liability where the prosecutor had a duty to 
file an information against defendant for speed- 
ing, and that duty was transferred to the office 
of the Attorney General on appeal. Kiesling- 
Daugherty v. State, 2013 Ark. 281 (2013). 


Substantial Recovery. 

Appellant would recover costs pursuant to 
this rule where, although judgment in the main 
was affirmed, trial court erred in awarding 
attorney's fees to appellee. Fireman’s Fund Ins. 
Co. v. Clark, 253 Ark. 1025, 490 S.W.2d 447 
(1973). 

Appellate court declined to award country 
club members costs pursuant to this rule as 
they would be entitled to only a paltry sum 
under subsection (a) of this rule, the court 
failed to see how the merits of the breach of 
contract case would warrant an award of costs 
under subsection (c) of this rule, and the mem- 
bers did not comply with Rule 4-2(b) to recover 
costs under subsection (d) of this rule; however, 
an award of fees under § 16-22-308 was appro- 
priate. Millwood-RAB Mktg., Inc. v. Blackburn, 
95 Ark. App. 253, 236 S.W.3d 551 (2006). 


Cited: 

Newcourt Fin., Inc. v. Canal Ins. Co., 341 
Ark. 452, 17 S.W.3d 83 (2000); Green v. Al- 
pharma, Inc., 374 Ark. 67, 285 S.W.3d 665 
(2008). 


Rule 6-8. Certification of questions of law. 


(a) Power to Answer. 


(1) The Supreme Court may, in its discretion, answer questions of law 
certified to it by order of a federal court of the United States if there are 
involved in any proceeding before it questions of Arkansas law which may be 
determinative of the cause then pending in the certifying court and as to 
which it appears to the certifying court there is no controlling precedent in 


the decisions of the Supreme Court. 


(2) The Supreme Court shall decide whether to answer the question so 
certified within 30 days of the filing of the certification order. The Clerk shall 
mail notice of this decision to the certifying court, counsel of record, and 
parties appearing without counsel. The notice shall also state whether 
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portions of the record, if any, are to be filed pursuant to subdivision (d) of this 

rule, as well as the briefing schedule and the approximate date the question 

certified will come before the Supreme Court for consideration. 

(3) If the Supreme Court takes no action within 30 days of the filing of the 
certification order, the Court shall be deemed to have declined to answer the 
question unless it has by order extended the time. 

(4) If the certification order is filed when the Supreme Court is formally in 
recess, the 30-day time period shall commence when the Court returns from 
the recess. 

(5) In its discretion, the Supreme Court may at any time rescind its 
decision to answer a certified question. The Clerk shall promptly mail notice 
to the certifying court, counsel of record, and parties appearing without 
counsel. 

(b) Method of invoking. This rule may be invoked upon motion of a federal 
court of the United States or upon motion of any party to the cause pending 
before the court. 

(c) Contents of certification order. 

(1) A certification order shall contain: (A) the question of law to be 
answered; (B) the facts relevant to the question, showing fully the nature of 
the controversy out of which the question arose; (C) a statement acknowl- 
edging that the Supreme Court, acting as the receiving court, may reformu- 
late the question; and (D) the names and addresses of counsel of record and 
parties appearing without counsel. 

(2) If the parties cannot agree upon a statement of facts, the certifying 
court shall determine the relevant facts and state them as a part of its 
certification order. 

(d) Preparation of certification order. The certification order shall be pre- 
pared by the certifying court, signed by the judge presiding at the hearing, and 
forwarded to the clerk of the Supreme Court by the clerk of the certifying court 
under its official seal. The Supreme Court may require the original or copies of 
all or any portion of the record before the certifying court to be filed if, in the 
opinion of the Supreme Court, the record or portion thereof may be necessary 
in answering the questions. 

(e) Costs of certification. Fees and costs shall be the same as in civil appeals 
docketed before the Supreme Court and shall be equally divided between the 
parties unless otherwise ordered by the certifying court in its certification 
order. 

(f) Briefs and argument. Proceedings in the Supreme Court shall be those 
provided in these rules. 

(g) Opinion. The written opinion of the Supreme Court stating the law 
governing the questions certified shall be sent by the clerk under the seal of the 
Supreme Court to the certifying court and to the parties. 

(h) Power to certify; Procedure. The Supreme Court or the Court of Appeals, 
on their own motion or the motion of any party, may order certification of 
questions of law to the highest court of any other state when it appears to the 
Supreme Court or the Court of Appeals that there are involved in any 
proceeding before the court questions of law of the receiving state which may 
be determinative of the cause then pending and that there are no controlling 
precedents in the decisions of the highest court of the receiving state. The 
procedures for certification from this state to the receiving state shall be those 
provided in the laws of the receiving state. } 
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RESEARCH REFERENCES 


ALR. 
Construction and Application of Uniform 
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Certification of Questions of Law Act. 69 ALR 
6th 415. 

U. Ark. Little Rock L. Rev. Logan, Certify- 
ing Questions to the Arkansas Supreme Court: 
A Practical Means for Federal Courts in Clari- 
fying Arkansas State Law, 30 U. Ark. Little 
Rock L. Rev. 85. 


CASE NOTES 


In General. 

The Supreme Court of Arkansas will accept a 
certified question submitted by a federal court 
under the provisions of this rule only where all 
facts material to the question of law to be 
determined are undisputed and there are spe- 
cial and important reasons therefore, includ- 
ing, but not limited to, any of the following: (1) 
the question of law is one of first impression 
and is of such substantial importance as to 
require a prompt and definitive response by the 
court; (2) the question of law is one with respect 
to which there are conflicting decisions in other 
courts; or (3) the question of law concerns an 
unsettled issue of the constitutionality of a 
statute of the State of Arkansas. Longview 
Prod. Co. v. Dubberly, 352 Ark. 207, 99 S.W.3d 
427 (2003). 

Issuance of an opinion by the Supreme Court 
of Arkansas in response to a question certified 
to the Court by a federal court pursuant to this 
rule does not constitute the issuance of an 
advisory opinion as long as the Court addresses 
only issues that are truly contested by the 
parties and are presented on a factual record 
and the court’s opinion on the certified question 
will be dispositive on the issue and be res 
judicata between the parties. Longview Prod. 
Co. v. Dubberly, 352 Ark. 207, 99 S.W.3d 427 
(2003). 

Based upon responses from questions certi- 
fied to the Arkansas Supreme Court pursuant 
to this rule, the federal district court found that 
§ 5-68-502 effectively stifled the access of 


adults and older minors to communications and 
material they were entitled to receive and view 
under U.S. Const., Amends. I and XIV. Shipley, 
Inc. v. Long, 454 F. Supp. 2d 819 (E.D. Ark. 
2004). 

At its discretion under subdivision (a)(1) of 
this rule, the Supreme Court of Arkansas 
elected to settle an issue raised in a certified 
question from a federal court, even though the 
parties settled the underlying case and the 
issue was moot because the established prec- 
edent would prevent future litigation. Medical 
Liab. Mut. Ins. Co. v. Alan Curtis Enters., 373 
Ark. 525, 285 S.W.3d 233 (2008). 

Nature of the lawsuit against an insurer was 
strictly a claim for breach of contract, and 
because a commercial general liability policy 
did not extend basic coverage for a claim of 
breach of contract, there was no coverage; 
therefore, the certified questions were moot, 
and answering the questions would constitute 
an improper advisory opinion. Columbia Ins. 
Grp., Inc. v. Cenark Project Mgmt. Servs., 2016 
Ark. 185, 491 S.W.3d 135 (2016). 

Supreme Court possesses not only the au- 
thority but a duty to recognize and follow 
controlling precedent under Arkansas law, even 
when addressing questions certified to it by 
another court. Columbia Ins. Grp., Inc. v. Ce- 
nark Project Mgmt. Servs., 2016 Ark. 185, 491 
S.W.3d 135 (2016). 


Cited: 
Douglas v. First Student, Inc., 2011 Ark. 463, 
385 S.W.3d 225 (2011). 


Rule 6-9. Rule for appeals in dependency-neglect cases. 


(a) Appealable Orders. 


(1) The following orders may be appealed from dependency-neglect pro- 


ceedings: 
(A) adjudication order; 


(B) disposition, review, no reunification, and permanency planning 
order if the court directs entry of a final judgment as to one or more of the 
issues or parties based upon the express determination by the court 
supported by factual findings that there is no just reason for delay of an 
appeal, in accordance with Ark. R. Civ. P. 54(b); 

(C) termination of parental rights; : 

(D) denial of right to appointed counsel pursuant to Ark. Code Ann. § 


9-27-316(h); and 


(E:) denial of a motion to intervene. 
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(2) The circuit court shall enter and distribute to all the parties all 
dependency-neglect orders no later than thirty (30) days after a hearing. 
(b) Notice, Indigency, and Time for Appeal. 

(1) The notice of appeal shall be filed within twenty-one (21) days 
following the entry of the circuit court order from which the appeal is being 
taken. 

(A) If the court announces its ruling from the bench and an appellant 
files a notice of appeal prior to the entry of the order, it shall be deemed to 
be filed the day after the order is entered. 

(B) The notice of appeal and designation of record shall be signed by the 
appellant, if an adult, and appellant’s counsel. The notice shall set forth 
the party or parties initiating the appeal, the address of the parties or 
parties, and specify the order from which the appeal is taken. 

(2) If the appellant alleges indigency for purpose of the appeal, the 
appellant shall file a motion, with notice to all parties, to request an 
indigency determination within fourteen (14) days following the entry of the 
order from which the appeal is taken. 

(A) If the appellant has had a court determination of indigency prior to 
the hearing from the order from which the appeal is taken, the appellant 
shall seek a re-determination of indigency for purpose of appeal and shall 
submit a new affidavit for the court to determine indigency for the purpose 
of appeal. 

(B) The circuit court shall rule on appellant’s indigency motion within 
five (5) days of the indigency motion being filed. If the court conducts a 
hearing on the indigency motion, the judge may conduct the indigency 
hearing outside of the county and by teleconference. The court shall use 
the federal poverty guidelines provided by the Administrative Office of the 
Courts in making its indigency determination. 

(C) If the appellant is determined indigent for purpose of appeal, the 
notice shall indicate that the court has made a determination of indigency 
for payment of the record. Trial counsel for indigent parents or custodians 
shall not be relieved as counsel for purpose of appeal until relieved by the 
Public Defender Commission as provided in Rule 6-10(c). If appellant is 
determined not indigent, appellant shall state that arrangements for 
payment of the record have been made. 

(3) If a timely notice of appeal is filed, any other party may file a notice of 
cross-appeal and designation of record within five (5) days from receipt of the 
notice of appeal. 

(4) The time in which to file a notice of appeal or a notice of cross-appeal 
and the corresponding designation of record will not be extended. 

(5) In computing time periods in Rule 6-9(a)-(d), Ark. R. Civ. P. Rule 6(a), 
which provides in part that when the period of time prescribed or allowed is 
less than fourteen (14) days, intermediate Saturdays, Sundays, or legal 
holidays shall be excluded in the computation, shall apply. All other time 
periods in Rule 6-9 shall be calculated on a calendar-day basis except when 
the rule expressly provides for business-day computation. 

(c) Record on Appeal. 

(1) The record for appeal shall be limited to the transcript of the hearing 
from which the order on appeal arose, any petitions, pleadings, and orders 
relevant to the hearing from which the order on appeal arose, all exhibits 
entered into evidence at that hearing, and all orders entered in the case prior 
to the order on appeal. 
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(2) The appellant and the cross-appellant, if any, shall (A) complete a 
Notice of Appeal (Cross-Appeal) and Designation of Record (Form 1); (B) file 
Form 1 with the Circuit Clerk; and (C) serve Form 1 on the court reporter 
and all parties by any form of mail which requires a signed receipt. 

(3) The designation-of-record portion of Form 1 shall identify the hearing 
from which the order being appealed arose, and shall designate the date(s) 
of the hearing resulting in the order being appealed. Service of the Notice of 
Appeal and Designation of Record (Form 1) shall constitute a request for 
transcription of the hearing from which the order of the appeal arose. 

(4) Within five (5) days after receipt of the Notice of Appeal and Designa- 
tion of Record (Form 1), the court reporter shall file a statement by mail or 
fax with the Circuit Clerk indicating whether arrangements for payment 
have been made and that the record will be completed timely. The court 
reporter shall make arrangements for the record to be completed and 
certified within sixty (60) days. 

(d) Transmission of Record. Absent extraordinary circumstances, the record 
on appeal shall be electronically filed with the Clerk of the Supreme Court 
within seventy (70) days of the filing of the Notice of Appeal. Within sixty (60) 
days after the filing of the Notice of Appeal and Designation of Record (Form 
1), the court reporter shall provide the record to the Circuit Clerk who shall 
have no longer than five (5) days to prepare the record, including any 
transcripts and exhibits, to be transmitted for submission to the Clerk of the 
Supreme Court. After the record has been duly certified by the Circuit Clerk, 
it shall be the responsibility of the appellant to transmit the record to the Clerk 
of the Supreme Court for filing. 

(e) Appellants’ Briefs. Within thirty (30) days after transmission of the 
record to the Clerk of the Supreme Court, the appellant shall file an appellant’s 
brief that complies with Rule 4-2(a) and that shall also include a completed 
“Petition on Appeal” form (Form 2). Appellants’ briefs shall be filed using the 
electronic filing system provided by the Administrative Office of the Courts, 
and no paper copies are required. Any person proceeding pro se and any person 
with a disability or special need that prevents him or her from filing 
electronically shall be permitted to submit conventional paper filings. Parties 
filing conventionally shall provide one paper copy of the brief at the time of 
filing. 

(f) Appellees’ Briefs and Cross-Appellants’ Briefs. Within twenty days after 
filing of the appellant’s brief, any appellee may file an appellee’s brief or an 
appellee¢ross-appellant’s brief that complies with Rules 4-2(b) and that 
includes a completed “response to the petition on appeal or cross-appeal” form 
(Form 3). Appellees’ briefs and appellee/cross-appellants’ briefs shall be filed 
using the electronic filing system provided by the Administrative Office of the 
Courts, and no paper copies are required. Any person proceeding pro se and 
any person with a disability or special need that prevents him or her from filing 
electronically shall be permitted to submit conventional paper filings. Parties 
filing conventionally shall provide one paper copy of the brief at the time of 
Tt la 

(g) Reply Briefs, Reply/Cross-Appellees’ Briefs, and Cross-Appellants’ Reply 
Briefs. The appellant will have ten calendar days after appellee’s brief or 
appellee/cross-appellant’s brief is filed to file a reply brief or reply/cross- 
appellee’s brief that complies with Rule 4-2(c). If appellee files’ a cross- 
appellant’s brief and the appellant has filed a cross-appellee’s brief, the 
appellee will have ten (10) calendar days to file a cross-appellant’s reply brief. 
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The briefs shall be filed using the electronic filing system provided by the 
Administrative Office of the Courts, and no paper copies are required. Any 
person proceeding pro se and any person with a disability or special need that 
prevents him or her from filing electronically shall be permitted to submit 
conventional paper filings. Parties filing conventionally shall provide one 
paper copy of the brief at the time of filing. 

(h) Extensions. The Clerk of the Supreme Court shall have the authority to 
grant one seven-day extension for completion of the record and one seven-day 
extension to any party to the appeal to file the appellant’s brief or the appellee’s 
brief. The extension shall be computed from the date the brief was originally 
due. Absent extraordinary circumstances, no other extensions shall be 
granted. 

(i) Style, Content, and Filing of Briefs. Briefs in dependency-neglect cases 
shall comply with the content, style, and filing requirements of Rules 4-1, 4-2, 
and 4-4 except when Rule 6-9 provides differently. Reference to any minor in 
the briefs shall be by the minor’s initials. Other parties seeking anonymity 
shall comply with Rule 6-3 of the Rules of the Supreme Court and Court of 
Appeals. 

(j) Procedure for No-Merit Briefs, Pro Se Points, and State’s Response. 

(1) After studying the record and researching the law, if appellant’s 
counsel determines that the appellant has no meritorious basis for appeal, 
then counsel may file a no-merit brief and move to withdraw. In addition to 
the requirement set forth in subsection (e), counsel’s no-merit brief must 
include the following: 

(A) The argument section of the brief shall list all adverse rulings to the 
appellant made by the circuit court on all objections, motions, and 
requests made by the party at the hearing from which the appeal arose 
and explain why each adverse ruling is not a meritorious ground for 
reversal. 

(B) The statement of the case and the facts shall contain all rulings 
adverse to the appellant, made by the Circuit Court at the hearing from 
which the order of appeal arose. 

(2) Appellees are not required to, but may, respond to a no-merit brief. 
Appellees may file a concurrence letter supporting the no-merit brief. Any 
response by an appellee shall be filed within twenty (20) days of the filing of 
the no-merit brief. 

(3) The Clerk of the Supreme Court shall mail the appellant, at the 
appellant’s last known address, a copy of the no-merit brief and the motion 
to withdraw. The Clerk shall notify the appellant in writing that the 
appellant may raise any points that the appellant chooses and that these 
points may be typewritten or handwritten. The Clerk shall also notify the 
appellant that the points shall be received by the Supreme Court Clerk by 
mail or other method of delivery within thirty (30) days from the date the 
Clerk mailed the appellant the notification. 

(4) The Clerk shall provide appellant’s points by electronic transmission 
or other method of delivery to the Department of Human Services — Office 
of Chief Counsel, the Attorney Ad Litem, and appellant’s counsel within 
three (3) business days. 

(5) The Arkansas Department of Human Services shall respond and any 
other appellees may respond to appellant’s pro se points by filing a/the 
response within twenty (20) days of receipt by the Clerk of the Supreme 
Court of the appellant’s pro se points. 
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(k) Ruling. 

(1) Dependency-neglect proceedings shall be prioritized on the calendar of 
the appellate court. Once a case is ready for submission, the Clerk of the 
Supreme Court shall submit the case for decision. 

(2) If a party files a petition for rehearing with the appellate court or 
petition for review with the Supreme Court, it shall be filed within ten (10) 
calendar days of the appellate court’s decision and the response shall be filed 
within ten (10) calendar days of the filing of the petition. A petition for 
rehearing shall comply with Rule 2-3 and a petition for review shall comply 
with Rule 2-4 of the Rules of the Supreme Court and Court of Appeals in all 
respects, except for the number of days for filing. No supplemental briefs or 
extensions shall be allowed. The Clerk of the Supreme Court shall submit 


the petition for decision. 


HISTORY: Adopted May 18, 2006, effective 
July 1, 2006; amended September 25, 2008; 
amended October 29, 2009, effective January 1, 
2010; amended June 3, 2010, effective July 1, 
2010; amended June 2, 2011, effective July 1, 
2011; amended March 13, 2014, effective July 
1, 2014; amended December 7, 2017, effective 
January 1, 2018; amended June 6, 2019; 
amended December 17, 2020. 


Publisher’s Notes. 

The forms specified in Rule 6-9 will be made 
available by the Administrative Office of the 
Courts and will be accessible on the Supreme 
Court’s website: http://www.courts.state.ar.us. 

The December 17, 2020 amendments con- 
cerning electronic filing of appeal records are 
mandatory for cases in which the notice of 
appeal was filed on or after June 1, 2021. In its 
December 17, 2020, order, the Supreme Court 
of Arkansas stated: “[W]le authorize the clerk of 
this court to accept for filing conventional paper 
appeal records when the notice of appeal is filed 
prior to June 1, 2021, but the briefs in those 
cases must include an abstract and an adden- 
dum. For all cases in which the notice of appeal 
is filed on or after June 1, 2021 (except for cases 
in which the appellant is proceeding pro se), the 
record shall be filed in electronic format. 

“At this time, we also take the opportunity to 
highlight the importance of the new ‘jurisdic- 
tional statement’ and ‘statement of the case and 
the facts’ sections that were included in the 
proposed amendments and are adopted as final 
today. These new sections replace the abstract 
and addendum requirements and are therefore 
crucial to appellate briefing under the rules as 
amended. Id. at 3—4. The addendum provided 
the court with information about all of the 
claims raised below, the disposition of those 
claims, and the timeliness of the appeal so that 
we could confirm our appellate jurisdiction. 
This jurisdictional information must now be 
contained in the new jurisdictional statement. 
Ark. Sup. Ct. R. 4-2(a)(5) (as amended by this 
order). And the statement of the case and the 
facts section, like the abstract before it, must 


contain all ‘material’ information that ‘is essen- 
tial to understand the case and to decide the 
issues on appeal.’ Compare Ark. Sup. Ct. R. 
4-2(a)(5) (the former abstract rule) with Ark. 
Sup. Ct. R. 4-2(a)(6) (the new statement of the 
case and the facts rule as amended by this 
order). Thus, appellate practitioners must be 
careful to discuss important factual and proce- 
dural information in the new statement of the 
case and the facts section so that the appellate 
courts can understand the evidence presented 
below to decide the issues on appeal. The juris- 
dictional statement and the statement of the 
case and the facts must also be supported by 
pinpoint citations to the electronic record in the 
format required by Supreme Court Rule 4-2(f) 
as amended by this order. 

“These new rules still require the appellant 
to transmit the record on appeal from the 
circuit court to the appellate courts. As noted in 
In re Acceptance of Records on Appeal in Elec- 
tronic Format and Elimination of the Abstract- 
ing and Addendum Requirements, 2019 Ark. 
213, we are exploring the possibility of an 
automated process that would allow the circuit 
clerks to submit trial court records directly to 
the appellate clerk. We continue to explore that 
possibility. As technology improves, it is essen- 
tial that we keep pace to ensure maximum 
access to justice. 

“Lastly, we authorize the clerk of this court to 
promulgate and update policies and procedures 
for the implementation of this order and for the 
use and operation of the electronic-filing and 
document-management systems. See In re Ac- 
ceptance of Records on Appeal in Electronic 
Format, 2019 Ark. 213, at 6-7.” 


Explanatory Note, 2011 Amendment: 

The amendment adds denial of a motion to 
intervene in dependency-neglect proceedings to 
the list of appealable orders under the expe- 
dited appeal procedure of Rule 6-9. 


Addition to Reporter’s Notes, 2014 Amend- 
ment: 
The rule formerly provided that appellees in 
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an appeal of a dependency-neglect proceeding 
were not required to respond to pro se points 
raised by the appellant pursuant to paragraph 
(i)(1) of the rule. Paragraph (i)(5) as amended 
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now requires that the Department of Human 
Services, as appellee, must respond to appel- 
lant’s pro se points and that any other appellees 
may respond. 


CASE NOTES 


Appealable Orders. 

A mother’s appeal from an order in a depen- 
dency-neglect case granting permanent custody 
of her children to their father was an appeal 
from a final, appealable order under Ark. R. 
App. P. Civ. 2(d) because Rule 2(d) applied to 
permanent custody orders independency-ne- 
glect cases, and, thus, there was no direct 
conflict with this rule as (1) this rule did not 
state that permanent custody orders were not 
final, appealable orders or that an Ark. R. Civ. 
P. 54(b) certificate was necessary for a perma- 
nent custody order relative to one child to be 
appealable, (2) Rule 2(d) specifically stated that 
custody orders were final, appealable orders; 
and (3) a Rule 54(b) certificate was not required 
under this rule for an appeal of the order 
regarding the two children in question. West v. 
Ark. Dep’t of Human Servs., 373 Ark. 100, 281 
S.W.3d 733 (2008). 

In termination proceedings, when a circuit 
court found the allegations against a mother in 
a petition by the Department of Human Ser- 
vices were substantiated by the proof, in accor- 
dance with § 9-27-327(a)(1), but because the 
mother did not appeal from the adjudication 
order, even though she could have done so 
under subdivision (a)(1)(A) of this rule, the 
circuit court’s findings in the order were no 
longer open to challenge by the mother and 
precluded from review. Porter v. Ark. Dep’t of 
Human Servs., 2011 Ark. App. 342 (2011). 

Where, as here, there is no language under 
the rule as to no just reason for delay of an 
appeal, there is no final order from which the 
mother and father could have appealed on the 
no-reunification-services issue, and their argu- 
ments were not procedurally barred. Henson v. 
Ark. Dep’t of Human Servs., 2014 Ark. App. 
225, 434 S.W.3d 371 (2014). 

Permanency planning order was final and 
appealable because a Rule 54(b) certificate was 
attached to the first amended permanency 
planning order; the certificate contained the 
court’s finding that a danger of hardship or 
injustice could occur without an immediate 
appeal. Cogburn v. Arkansas Dep’t of Human 
Servs., 2015 Ark. App. 271, 461 S.W.3d 380 
(2015). 

In a dependency-neglect case, an ex parte 
emergency order directing the removal of a 
juvenile was not an appealable order; moreover, 
the facts and circumstances of the removal had 
no bearing on the decision regarding a depen- 
dency-neglect adjudication. Harris v. Arkansas 
Dep’t of Human Servs., 2015 Ark. App. 508, 470 
S.W.3d 316 (2015). 


Circuit court’s order denying the maternal 
grandparents’ motion for custody of one of their 
grandchildren and ordering that she remain in 
foster care was not an appealable order because 
this rule did not specifically mention an appeal 
from an order denying custody; the order was 
not a final one under Ark. R. App. P. Civ. 2(a)(1) 
as the order clearly contemplated future action 
with respect to the placement of that grand- 
child; and, although Ark. R. App. P. Civ. 2(d) did 
provide that all final orders awarding custody 
were final appealable orders, the grandparents 
sought to appeal that portion of the circuit 
court’s order denying custody of the grandchild, 
not its grant of permanent custody. Edwards v. 
Ark. Dep’t of Human Servs., 2015 Ark. 402, 474 
S.W.3d 58 (2015). 

Parents’ appeal of a permanency-planning 
order denying their Ark. R. Civ. P. 54(b) certifi- 
cation was dismissed where the order did not 
dismiss the parties or conclude their rights, and 
an exception to Ark. R. App. P. Civ. 2 was 
unwarranted where the denial simply pre- 
cluded the parents from filing an interlocutory 
appeal before the entire case was concluded. 
Bean v. Ark. Dep’t of Human Servs., 2016 Ark. 
App. 58 (2016). 

When a trial court issued a letter ruling 
granting immediate permanent custody of a 
child to one parent and directed the attorney ad 
litem to prepare an order consistent with the 
decision set forth in the letter opinion, the other 
parent’s notice of appeal was timely filed be- 
cause it was filed on the same date of entry as 
the formal order. The letter opinion did not 
constitute a judgment or decree, but was 
merely the basis for the subsequent judgment 
or decree. Clark v. Ark. Dep’t of Human Servs., 
2016 Ark. App. 286, 493 S.W.3d 782 (2016). 

Sufficient evidence supported an abuse find- 
ing where the findings regarding suspected 
abuse were litigated and determined at the 
dependency-neglect adjudication hearing, and 
no appeal of that order was filed. Ekberg v. Ark. 
Dep’t of Human Servs., 2017 Ark. App. 103, 513 
S.W.3d 307 (2017). 

Trial court’s disposition findings were not 
final and appealable under subsection (a)(1)(B) 
of this rule where the order did not include an 
Ark. R. Civ. P. 54(b) certificate. Walker v. Ark. 
Dep’t of Human Servs., 2017 Ark. App. 627, 534 
S.W.3d 184 (2017). 

Minor children’s appeal was timely filed from 
an order granting permanent custody of them 
to their paternal aunt and uncle in a depen- 
dency-neglect case; Ark. R. App. P. Civ. 2(d) 
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applies to permanent custody orders in depen- 
dency-neglect cases and therefore the 30-day 
period in Ark. R. App. P. Civ. 4 controlled, 
rather than the 21-day period in Ark. Sup. Ct. 
& Ct. App. R. 6-9. Minor Children v. Ark. Dep’t 
of Human Servs., 2019 Ark. 243, 582 S.W.3d 
843 (2019). 


Applicability. 

This rule did not govern a post-termination 
adoption appeal, even though it originated from 
a dependency-neglect case, because the types of 
orders enumerated in the rule do not contem- 
plate adoption proceedings, and § 9-9-216 
mandates that adoption appeals may be taken 
in the manner and time provided for appeal 
from a judgment in a civil action. Canerday- 
Banks v. Barton, 2018 Ark. App. 523 (2018). 


Belated Appeal. 

Mother’s motion for a belated appeal of an 
order terminating her parental rights was 
granted where the original notice of appeal, 
which was timely under subdivision (b)(2) of 
this rule, was not signed by the mother, as 
required by subdivision (b)(2)(D) of this rule; it 
was plain that there was error on the part of 
the mother’s attorney. Smith v. Ark. Dep’t of 
Health & Human Servs., 371 Ark. 425, 266 
S.W.3d 694 (2007). 

Pursuant to subdivision (b)(2) of this rule, the 
father’s notice of appeal of an order terminating 
his parental rights was required to be filed no 
later than May 5, 2008, but it was not filed until 
the next day. Because the father’s motion to file 
a belated notice of appeal was filed well within 
the 18 months of the date of the entry of 
judgment as prescribed by Ark. R. App. P. Crim. 
2(e), and the father’s attorney candidly admit- 
ted fault, the court granted the motion. Garcia 
v. Ark. Dep’t of Health & Human Servs., 374 
Ark. 144, 286 S.W.3d 674 (2008). 


Deficient Appeal. 

Pursuant to subdivision (b)(2)(D) of this rule, 
because appellants’ notice of appeal lacked the 
signature of each appellant, as well as the 
signature for each appellant’s counsel, it was 
deficient; therefore, appellants’ attorneys’ mo- 
tion for belated appeal was granted. Martin v. 
Ark. Dep’t of Health & Human Servs., 369 Ark. 
475, 255 §.W.3d 830 (2007). 

Appellate court lacked jurisdiction to hear 
the appeal of a permanency-planning order 
that was entered in a dependency-neglect case; 
although the certificate of appeal did set forth 
findings that the circuit court made in its 
permanency-planning order and concluded by 
stating that a hardship or injustice might re- 
sult if an appeal was not permitted, the certifi- 
cate did not tie the findings to its conclusion by 
explaining exactly what constituted the hard- 
ship or injustice or explaining how it was to be 
alleviated by an immediate appeal. Bushee v. 


ARKANSAS COURT RULES 


Rule 6-9 


Ark. Dep’t of Human Servs., 2016 Ark. App. 
339, 492 S.W.3d 559 (2016). 


Dismissal of Appeal. 

Court granted parents’ motion for a belated 
appeal after their record was refused due to 
their notice of appeal’s noncompliance with 
subdivision (b)(2)(D) of this rule because it was 
plain that there was error on the part of the 
parents’ counsel who admitted that it was his 
fault that the parents failed to sign the original 
notice of appeal, and subdivision (b)(2)(D) of 
this rule was clear that the notice of appeal and 
designation of the record should be signed by 
appellant, if an adult, and appellant’s counsel. 
S.F. v. Ark. Dep’t of Health & Human Servs., 
370 Ark. 475, 261 S.W.3d 462 (2007). 

While a father’s addendum was lacking in his 
appeal of an order terminating his parental 
rights, the court declined to dismiss the appeal 
under subdivision (e)(2)(E) of this rule because 
supplemental addenda were filed by the Arkan- 
sas Department of Health and Human Services 
and the attorney ad litem, containing some of 
the relevant exhibits and orders. Smith v. Ark. 
Dep’t of Health & Human Servs., 100 Ark. App. 
74, 264 S.W.3d 559 (2007). 

Mother’s appeal of an order terminating her 
parental rights to her child was dismissed be- 
cause she failed to appeal from an earlier order 
terminating her parental rights based on her 
consent; the mother failed to appeal within 21 
days of the entry of the earlier order, as re- 
quired by subdivision (a)(1)(C) of this rule. Faas 
v. Ark. Dep’t of Human Servs., 2011 Ark. App. 
666 (2011). 

Order denying a grandmother custody was 
not a final order under Ark. R. App. P. Civ. 2 
because it clearly contemplated future action 
with respect to the placement of the child; Ark. 
R. App. P. Civ. 2(d) specifically addresses cus- 
tody orders, but it applies only to orders award- 
ing custody, not orders denying custody, as 
here; and Ark. Sup. Ct. & Ct. App. R. 6-9 lacks 
any specific mention of an appeal from an order 
denying custody. Nicholas v. Ark. Dep’t of Hu- 
man Servs., 2018 Ark. App. 471, 561 S.W.3d 752 
(2018). 


Indigency. 

Counsel’s motion to withdraw was denied 
and counsel was ordered to submit a supple- 
mental record and supplemental addendum be- 
cause counsel failed to include the circuit 
court’s probable-cause order, the maternal 
grandparents’ motion to intervene, and the 
court’s order granting their motion, (which 
documents were material and pertinent), and 
counsel submitted a brief without a proper 
addendum. Perez v. Ark. Dep’t of Human Servs. 
& Minor Child, 2013 Ark. App. 763 (2013). 

Circuit court did not abuse its discretion in 
finding that a father was not indigent for the 
purpose of receiving appointed appellate coun- 
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sel because his trial counsel did not object to an 
inaccurate recollection by the circuit court 
judge and attorney ad litem that the father was 
earning $2100 per month, the father claimed he 
was earning $1700 per month in his home 
study, and the father did nothing more than 
submit an unsworn document asserting that 
his monthly take-home pay was $900. Cordero 
v. Ark. Dep’t of Human Servs., 2014 Ark. 64 
(2014). 


No-Merit Petitions. 

Trial court properly found that termination of 
parental rights was in the child’s best interest 
and that grounds existed pursuant to § 9-27- 
341(b)(8)(B)G)(a), (i)(a) and (vii)(a). Therefore, 
the parents’ attorney was relieved as counsel 
pursuant to subsection (i) of this rule, because 
counsel had complied with the requirements 
regarding no-merit appeals and the appeal was 
wholly without merit. Davis v. Ark. Dep’t of 
Human Servs., 2009 Ark. App. 872 (2009). 

In an appeal from a termination of parental 
rights proceeding in which the mother’s counsel 
filed a no-merit brief pursuant to the Linker- 
Flores decision and subsection (i) of this rule, 
there had been full compliance with subsection 
(i) and the appeal was without merit. The 
appellate court determined that the trial 
court’s order to terminate the mother’s parental 
rights was not clearly erroneous, and the moth- 
er’s counsel discussed the other rulings made 
by the trial court and explained why they would 
not support a meritorious appeal; the appellate 
court agreed with the mother’s counsel. Gossett 
v. Ark. Dep’t of Human Servs., 2010 Ark. App. 
240, 374 S.W.3d 205 (2010). 

Pursuant to subsection (i) of this rule, there 
were no meritorious arguments for reversal of a 
trial court’s termination of a mother’s parental 
rights, as the clear and convincing evidence 
supported such decision; accordingly, the moth- 
er’s attorney was permitted to withdraw from 
further representation upon complying with 
the filing of a no-merit brief requirement. Wat- 
kins v. Ark. Dep’t of Human Servs., 2010 Ark. 
App. 467 (2010). 

Counsel’s motion to withdraw and affirm the 
trial court’s adjudication of dependency-neglect 
was granted as the attorney had filed a no- 
merit brief asserting that there were no issues 
that would support a meritorious appeal and 
requesting to be relieved as counsel. Despite 
being given the opportunity to do so, the child’s 
parents had filed no pro se points for reversal. 
Duvall v. Ark. Dep’t of Human Servs., 2011 Ark. 
App. 261, 378 S.W.3d 873 (2011). 

Because a mother’s appeal of the termination 
of her parental rights was wholly without 
merit, a motion to withdraw filed by the moth- 
er’s attorney was appropriate under subdivi- 
sion (i)(1) of this rule. Harper v. Ark. Dep’t of 
Human Servs., 2011 Ark. App. 280, 378 S.W.3d 
884 (2011). 
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Appellate court granted a motion to with- 
draw filed by a mother’s counsel after the 
mother’s parental rights were terminated; 
counsel complied with the requirements in sub- 
division (i)(1) of this rule for no-merit termina- 
tion appeals by adequately discussing why 
there was no arguable merit to an appeal. 
Padgett v. Ark. Dep’t of Human Servs., 2012 
Ark. App. 294 (2012). 

Father’s parental rights were properly termi- 
nated because the Arkansas Department of 
Human Services presented clear and convinc- 
ing evidence supporting termination under 
8§ 9-27-341(b)(3)(B)ax)ay(4), — (b)(3)(B)(viii), 
(b)(3)(B)Gi)(a@) (2011). Further, termination was 
in the child’s best interest as the child was 
“readily adoptable,” and there would be a risk 
of harm, both physically and psychologically, if 
the child were placed with the father based on 
his long history of criminal behavior, unstable 
lifestyle that included drugs, domestic violence, 
homelessness, and child endangerment. Thus, 
counsel complied with Ark. Sup. Ct. & Ct. App. 
R. 6-9(i), and the appeal was wholly without 
merit. Spangler v. Ark. Dep’t of Human Servs., 
2012 Ark. App. 404 (2012). 

Trial court did not err in awarding perma- 
nent custody of appellant’s child to the child’s 
father under § 9-27-325(h)(2)(B) because al- 
though appellant had fully complied at times 
with the case plan and had the child returned 
to her custody, she was still not capable of 
caring for her and acting in her best interest, 
according to the evidence presented. Thus, 
counsel complied with subsection (i) of this 
rule, and the appeal was without merit. Harris 
yv. Ark. Dep’t of Human Servs., 2012 Ark. App. 
427 (2012). 

Trial court did not err in terminating the 
mother’s parental rights because there was 
sufficient evidence to support a finding that 
termination was in the child’s best interest, and 
the Arkansas Department of Human Services 
had proved that the mother had abandoned the 
child and had subjected him to aggravated 
circumstances under §$§ 9-27- 
341(b)(3)(B)Gx)(a)(3)(B), 9-27-303(1). Thus, 
counsel complied with subsection (i) of this 
rule, and the appeal was wholly without merit. 
Fant v. Ark. Dep’t of Human Servs., 2012 Ark. 
App. 428 (2012). 

Because counsel did not address the other 
factors ground for terminating the father’s pa- 
rental rights in his appellate brief, and because 
counsel addressed only the substantial-period- 
of-incarceration ground in a most cursory and 
unsatisfactory fashion, counsel’s discussion did 
not meet the requirements of a no-merit appeal 
in a termination-of-parental-rights case; be- 
cause counsel failed to adequately explain why 
there was clear and convincing evidence of at 
least one ground to support termination of the 
father’s parental rights, counsel was required 
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to rebrief the appeal. Washington v. Ark. Dep’t 
of Human Servs., 2014 Ark. App. 13 (2014). 

Mother’s parental rights were properly ter- 
minated for neglect and failure to correct the 
conditions that caused removal of her children 
because the mother’s counsel complied with the 
requirements for a no-merit parental-rights- 
termination appeal and, while, the mother was 
provided a copy of her counsel’s brief and mo- 
tion and was given an opportunity to file pro se 
points, she declined to do so. Castillo-Chavez v. 
Ark. Dep’t of Human Servs., 2014 Ark. App. 76 
(2014). 

Where a mother appealed a circuit’s termina- 
tion of her parental rights and her counsel filed 
a no-merits brief pursuant to subdivision (i) of 
this rule, there was ample evidence to find that 
it was in the child’s best interest for the moth- 
er’s parental rights to be terminated, and statu- 
tory grounds for termination existed. The 
mother unquestionably failed to comply with 
the case plan, failed to maintain any meaning- 
ful contact with her child, and basically dem- 
onstrated a complete lack of interest in the 
child. Lockridge v. Ark. Dep’t of Human Servs., 
2014 Ark. App. 91 (2014). 

Counsel’s motion to withdraw was granted 
where counsel conscientiously reviewed the en- 
tire record and found that there were no issues 
of arguable merit for appeal, and counsel’s brief 
had adequately covered each action that was 
adverse to the mother below: Perez v. Ark. Dep’t 
of Human Servs. & Minor Child, 2014 Ark. App. 
213 (2014). 

Counsel was permitted to withdraw because 
the mother’s appeal from the decision terminat- 
ing her parental rights would be wholly without 
merit, as the mother’s bipolar disorder, person- 
ality disorder, and low-level intelligence re- 
quired much more therapy before the mother 
could adequately care for the children on her 
own, and the mother manifested an indiffer- 
ence to her children or lacked capacity to rem- 
edy troublesome conduct that arose. Dodge v. 
Ark. Dep’t of Human Servs., 2014 Ark. App. 386 
(2014). 

Counsel complied with the requirements for 
no-merit appeals in termination cases, and the 
court granted counsel’s motion to withdraw 
after finding the appeal without merit. Holmes 
v. Ark. Dep’t of Human Servs, 2014 Ark. App. 
482 (2014). 

Mother’s counsel was allowed, under subdi- 
vision (i)(1) of this rule, to withdraw from a 
termination-of-parental-rights appeal, under 
§ 9-27-341(b)(3)(B\(vii(a), despite failing to 
mention an overruled evidentiary objection, be- 
cause an appeal was frivolous, as (1) the mother 
tested positive for drugs, did not appear for 
required drug screening, moved without notice, 
had not seen the children in over six months 
due to failure to pass a drug test, and (2) the 
evidence supported the trial court’s best-inter- 
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est finding. Poss v. Ark. Dep’t of Human Servs., 
2014 Ark. App. 514, 4438 S.W.3d 594 (2014). 

Father’s counsel was not allowed, under sub- 
division (i)(1) of this rule, to withdraw from a 
termination-of-parental-rights appeal because 
(1) the father was not offered services, and (2) 
an arguable issue existed as to erroneous ter- 
mination under § 9-27-341(b)(3)(B)G)(a@) and 
(vii)(a), since the father’s incarceration was no 
cause for removal nor a subsequent “other 
factors or issues” ground. Poss v. Ark. Dep’t of 
Human Servs., 2014 Ark. App. 514, 443 S.W.3d 
594 (2014). 

Approval of attorney’s motion to be relieved 
was appropriate because the attorney complied 
with the requirements for no-merit parental- 
rights-termination appeal as the attorney’s 
brief included a discussion of the sufficiency of 
the evidence to support termination of the 
appellant’s parental rights as well as a review 
of the record for adverse rulings and an expla- 
nation of why there could be no meritorious 
argument raised on appeal. Spencer v. Ark. 
Dep’t of Human Servs., 2014 Ark. App. 670 
(2014). 

Counsel’s motion to withdraw was granted 
because a mother’s appeal of an order terminat- 
ing her parental rights to her sons was wholly 
without merit; the trial court found by clear 
and convincing evidence that it was in the 
children’s best interest, and necessary to their 
health, safety and well-being, to terminate the 
parental rights of the mother and the father to 
their two sons. Collins v. Ark. Dep’t of Human 
Servs., 2015 Ark. App. 165 (2015). 

Counsel complied with the requirements es- 
tablished for no-merit appeals in parental 
rights termination cases; termination was not 
clearly erroneous and counsel was permitted to 
withdraw. Matlock v. Ark. Dep’t of Human 
Servs., 2015 Ark. App. 184, 458 S.W.3d 253 
(2015). 

Parent’s counsel was entitled to withdraw in 
a termination of parental rights proceeding 
because the counsel complied with the require- 
ments established by the Arkansas Supreme 
Court for no-merit appeals in termination cases 
and the parent’s appeal was wholly without 
merit. Hawkins v. Arkansas Dep’t of Human 
Servs., 2015 Ark. App. 190 (2015). 

Withdrawal of a parent’s counsel in a termi- 
nation of parental rights proceeding was appro- 
priate because counsel adequately discussed 
why there was no arguable merit to the parent’s 
appeal and complied with the requirements 
established by the Arkansas Supreme Court for 
no-merit appeals in termination cases. Further- 
more, the appellate court concluded that the 
appeal was wholly without merit. Herron v. 
Arkansas Dep’t of Human Servs., 2015 Ark. 
App. 195 (2015). é 

There was sufficient evidence presented to 
support the termination of a mother’s parental 
rights based on the subsequent factors ground 


270 


Rule 6-9 


due to her slow response to efforts at treatment, 
her prior deceitfulness and lack of credibility, 
and the fact that she wanted the child to know 
the father’s family, despite the fact that the 
father had been convicted of raping the mother; 
moreover, termination was in the best interest 
of the child due to the fact that she was adopt- 
able and based on the potential harm to the 
child if returned to the mother. Therefore, there 
was no merit to the mother’s appeal, and coun- 
sel was permitted to withdraw. B.M. v. Arkan- 
sas Dep’t of Human Servs., 2015 Ark. App. 283 
(2015). 

Circuit court’s decision terminating a father’s 
parental rights was affirmed and the father’s 
counsel was allowed to withdraw where the 
father had continued to use drugs, was incar- 
cerated on drug-related charges, had not paid 
child support, and had not attended all of his 
scheduled visitations. Conley v. Ark. Dep’t of 
Human Servs., 2016 Ark. App. 267 (2016). 


—Additional Cases. 

Where the father was arrested while driving 
to obtain opiates with his three-year-old, he 
failed to comply with the court’s order to main- 
tain stable housing, completing counseling, and 
submit to random drug screens; his appeal of 
the order terminating his parental rights under 
§ 9-27-341(b)(3)(B)G)(a) was frivolous. While 
counsel’s no-merit brief filed pursuant to this 
rule did not address the trial court’s denial of 
the father’s motion to continue the termination 
hearing, counsel’s discussion of the termination 
ruling covered the adverse ruling on the motion 
for a continuance; a re-briefing was not re- 
quired, and counsel was permitted to withdraw 
representation. Loe v. Ark. Dep’t of Human 
Servs., 2009 Ark. App. 607 (2009). 

As an appeal of a decision to terminate a 
father’s parental rights over his child would 
have been wholly frivolous, his counsel’s motion 
to withdraw from further representation pur- 
suant to subsection (i) of this rule had merit. 
Cariker v. Ark. Dep’t of Human Servs., 2011 
Ark. App. 574, 385 S.W.3d 859 (2011). 

In a termination of parental rights proceed- 
ing, a motion to withdraw filed by the mother’s 
counsel was granted pursuant to subdivision 
(i)(1) of this rule because a challenge to the 
sufficiency of the evidence to support the termi- 
nation of her parental rights would be without 
merit. Cheney v. Ark. Dep’t of Human Servs., 
2012 Ark. App. 209, 396 S.W.3d 272 (2012). 

Appellant’s lack of compliance with the case 
plan and court orders, including his failure to 
submit to drug screens and testing positive for 
drugs, as well as his failure to obtain stable 
housing, employment, or income, supported a 
grant of termination of parental rights. Be- 
cause there was no meritorious argument that 
there was insufficient evidence to terminate his 
parental rights, counsel’s motion to withdraw 
was granted under subsection (i) of this rule. 
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Cotton v. Ark. Dep’t of Human Servs., 2012 Ark. 
App. 455, 422 S.W.3d 130 (2012). 

Mother’s appeal from the termination of her 
parental rights under § 9-27-341(b)(3)(B)()(a), 
(b)(3)(B)(vii)(a) would have been frivolous and 
counsel was relieved from representation 
where the termination order followed all gov- 
erning statutes; the trial court found that the 
children were in the Arkansas Department of 
Human Services custody for 36 months, termi- 
nation was in their best interest, and there was 
potential harm in returning them to the 
mother. Moreover, she failed to comply with the 
case plan, she tested positive for drugs, she 
lacked stable housing, she was living with a sex 
offender, and she had periods of incarceration. 
Robertson v. Ark. Dep’t of Human Servs., 2013 
Ark. App. 218 (2018). 

Mother’s appeal of a decision terminating her 
parental rights for failure to remedy the cause 
of removal, nonsupport, and subjecting the chil- 
dren to aggravated circumstances lacked merit; 
counsel’s failure to abstract an adverse ruling 
did not prohibit the appellate court from grant- 
ing counsel’s motion to withdraw and affirming 
the order terminating parental rights because 
the ruling clearly did not constitute reversible 
error. Gregory v. Ark. Dep’t of Human Servs., 
2013 Ark. App. 420 (2013). 

There was no merit to a challenge of the 
sufficiency of the evidence to support termina- 
tion of a mother’s parental rights and a motion 
to withdraw by her counsel pursuant to subdi- 
vision (i)(1) of this rule was granted; at the time 
of the termination, there were serious ques- 
tions regarding her stability, her drug use, and 
her turbulent relationship with the child’s fa- 
ther. Nichols v. Ark. Dep’t of Human Servs., 
2013 Ark. App. 504, 429 S.W.3d 342 (2013). 

Trial court properly terminated a father’s 
parental rights and his counsel could withdraw 
because it was in the child’s best interest to 
terminate his parental rights where his appeal 
lacked merit, the child was adjudicated depen- 
dent-neglected, the father had not maintained 
contact with the Department of Human Ser- 
vices, had not visited with the child, had not 
attended drug-and-alcohol assessments or hair- 
follicle testing, had not resolved all criminal 
matters, and had not remained drug free. Free- 
man v. Ark. Dep’t of Human Servs., 2014 Ark. 
App. 366 (2014). 

Trial court properly terminated a mother’s 
parental rights and counsel could withdraw 
because there were no meritorious grounds to 
support an appeal where none of the mother’s 
pro se points on appeal were meritorious, she 
stipulated that her children were dependent- 
neglected due to neglect, the children had been 
out of her custody for 12 months, and the 
mother failed to remedy the circumstances ne- 
cessitating the children’s removal despite 
meaningful efforts by the Department of Hu- 
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man Services. Horton v. Ark. Dep’t of Human 
Servs., 2014 Ark. App. 370 (2014). 

In a termination of parental rights case, 
counsel was allowed to withdraw after comply- 
ing with the requirements for a no-merit brief, 
and the appeal was found to be wholly without 
merit. The mother’s rights were terminated 
where she failed to remedy the conditions that 
led to the removal of her 7 children, she did not 
comply with the services that were offered to 
her, and it was unlikely that further services 
would have resulted in reunification within a 
reasonable period of time based on the mother’s 
failure to protect a child who suffered sexual 
abuse; the children were adoptable, and poten- 
tial harm existed if they were returned to the 
mother. Windom v. Ark. Dep’t of Human Servs., 
2014 Ark. App. 629 (2014), 

Circuit court found that the father did not 
have stable housing, transportation, or employ- 
ment, he had not made significant progress on 
the case plan, the child had been adjudicated 
dependent-neglected and had continued out of 
the custody of the parent for 12 months, the 
father willfully failed to provide support, and 
termination of his rights was in the child’s best 
interests; counsel contended that the appeal 
was without merit, counsel complied with the 
requirements for no-merit appeals, and the 
appeal was found to be wholly without merit. 
Murphree v. Ark. Dep’t of Human Servs., 2014 
Ark. App. 677 (2014). 

Appellate counsel’s brief contained an ab- 
stract and addendum of the circuit court pro- 
ceedings, discussed the adverse rulings and the 
evidence supporting the termination of the 
mother’s parental rights, and explained why 
there were no meritorious ground for reversal; 
the appellate court reviewed the brief and the 
record in this case and agreed there was no 
basis on which to advance a meritorious argu- 
ment for reversal. Lunon v. Ark. Dep’t of Hu- 
man Servs., 2016 Ark. App. 483 (2016). 


No-Merit Withdrawal Denied. 

Denial of an attorney’s motion to withdraw 
from representing a parent whose parental 
rights were terminated was appropriate be- 
cause the appellate court was not convinced 
that the appeal was wholly without merit as 
nonfrivolous arguments could have been made 
that termination of parental rights was not 
immediately necessary, that the trial court’s 
rulings on relevancy objections were in error, or 
that the trial court’s prevention of a proffer of 
evidence by the attorney was in error. Brown v. 
Ark. Dep’t of Human Servs., 2015 Ark. App. 425 
(2015). 

Motion to withdraw filed by a father’s counsel 
was denied because the father appeared to 
directly challenge the quality of his legal rep- 
resentation at the termination hearing, making 
his motions alleging ineffective assistance per- 
tinent to the review of the termination order; 
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counsel did not address the ineffective-assis- 
tance motions and rulings in his no-merit brief, 
despite his obligation to address all adverse 
rulings relevant to the termination order. 
Geatches v. Ark. Dep’t of Human Servs., 2016 
Ark. App. 344, 498 S.W.3d 326 (2016). 

In a termination of parental rights case in 
which the father’s counsel filed a motion to be 
relieved as counsel and a no-merit brief, coun- 
sel’s motion to withdraw was denied and re- 
briefing was ordered as counsel’s brief did not 
adequately address all of the adverse rulings. 
Counsel did not address why challenging the 
aggravated-circumstances finding based on 
little likelihood of successful reunification was 
without merit; a finding of aggravated circum- 
stances applies only to a “parent”, but counsel 
did not address why challenging the aggra- 
vated-circumstances finding based on the fa- 
ther’s putative-father status at the time of the 
adjudication was without merit; and counsel 
failed to address the alternative grounds for 
termination. Kloss v. Ark. Dep’t of Human 
Servs., 2019 Ark. App. 121 (2019). 


Post-Trial Motions. 

On appeal of an order terminating the fa- 
ther’s parental rights, the first possible time he 
could have known that the trial court errone- 
ously checked provisions citing to a repealed 
provision in the termination order and granted 
a motion to incorporate into the record all the 
pleadings and testimony in the case was when 
he received the order. The father was not re- 
quired to file a motion to modify the judgment 
to preserve the issue for review, because a party 
need not file post-trial motions in termination 
proceedings. Kelso v. Ark. Dep’t of Human 
Servs., 2013 Ark. App. 509 (2013). 


Record. 

Where a father failed to include in the record 
all orders relevant to a parental rights termi- 
nation hearing, the father failed to meet his 
burden of bringing up a proper record; there- 
fore, the father’s appeal of the circuit court’s 
order terminating his parental rights was dis- 
missed. Busbee v. Ark. Dep’t of Health & Hu- 
man Servs., 369 Ark. 416, 255 S.W.3d 463 
(2007). 

In a termination of parental rights case, an 
appellate court was unable to reach the merits 
of the appeal because the record did not comply 
with subdivision (c)(1) of this rule; moreover, all 
of the pleadings, documents, and exhibits that 
were essential to an understanding of the case 
were not included in the addendum. A remand 
was necessary to settle the record. Smart v. 
Ark. Dep’t of Human Servs., 2012 Ark. App. 682 
(2012). 

It was necessary to remand a termination of 
parental rights case and order that a supple- 
mental record be filed with the mother’s testi- 
mony and anything else that was relevant to 
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the hearing and the final order; to do a thor- 
ough and meaningful review of the final order, 
a reviewing court had to consider everything 
that the circuit court considered. Payne v. Ark. 
Dep’t of Human Servs., 2013 Ark. 284 (2013). 
In a termination of parental rights case, the 
trial court did not err by referring to prior 
orders and evidence from earlier proceedings; 
this rule does not limit the evidence that may 
be considered by a trial court in termination of 
parental rights proceedings. Kelso v. Ark. Dep’t 
of Human Servs., 2013 Ark. App. 509 (2013). 


Signature Requirement. 

In a termination of parental rights case, a 
motion for rule on clerk was treated as a 
belated appeal where a father’s attorney admit- 
ted that she was at fault for failing to submit 
the appeal without a signature, in violation of 
subdivision (b)(2)(D) of this rule. Hall v. Ark. 
Dep't of Health & Human Servs., 371 Ark. 15, 
262 S.W.3d 601 (2007). 

After the entry of a dependency-neglect or- 
der, the father filed two unsigned notices of 
appeal that did not meet the requirements of 
subdivision (b)(1)(B) of this rule and a third, 
signed notice of appeal was timely. The Su- 
preme Court of Arkansas denied the state’s 
motion to dismiss and allowed the father to 
pursue a belated appeal, because expedition of 
the appellate process was a goal in dependency- 
neglect cases. Ashcroft v. Ark. Dep’t of Human 
Servs., 2009 Ark. 461 (2009). 

Foster parents’ appeal from the denial of 
their motion to intervene in a dependency- 
neglect proceeding was a final order governed 
by Ark. R. App. P. — Civ. 2(a)(2), not this rule. 
Therefore, the foster parents’ failure to sign the 
notice of appeal was not a fatal defect, and their 
appeal was not subject to dismissal. Schubert v. 
Ark. Dep’t of Human Servs., 2009 Ark. 596, 357 
S.W.3d 458 (2009). 

Court lacked jurisdiction as to an issue be- 
cause the notice of appeal in this regard was 
signed by counsel, but not appellant, as re- 
quired by the rule. Wear v. Ark. Dep’t of Human 
Servs. & Minor Children, 2013 Ark. App. 702 
(2013). 


Termination of Parental Rights. 

Father’s appeal from the termination of his 
parental rights and from the granting to the 
Department of Health and Human Services the 
power to consent to adoption was improper 
because the father’s brief did not comply with 
this rule in that the father’s addendum failed to 
include any of the previous orders considered 
by the circuit court in its decision to terminate 
the father’s parental rights. Thus, the father 
was provided with 15 days from the date of the 
supreme court’s opinion in which to file a sub- 
stituted brief, abstract, and addendum to cure 
the deficiencies, at his own expense, Ark. Sup. 
Ct. & Ct. App. R. 4-2(b)(3). Posey v. Ark. Dep’t of 
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Health & Human Servs., 370 Ark. 1, 256 S.W.3d 
504 (2007). 

When the children were removed from the 
home and adjudicated dependent based on 
physical abuse and parental unfitness due to 
drug use, the mother failed to maintain appro- 
priate housing and employment, did not follow 
the recommendations of her psychological 
evaluation, or remain drug free. The trial court 
did not err by terminating her parental rights 
under § 9-27-341(b)(3)(B)(vii)(a); because the 
mother’s appeal was frivolous, counsel’s motion 
to withdraw was granted under subsection (i) of 
this rule. McKellar v. Ark. Dep’t of Human 
Servs., 2009 Ark. App. 781 (2009). 

Termination of the mother’s parental rights 
was affirmed because the evidence demon- 
strated that all of the children were likely to be 
adopted and that their welfare and safety 
would be jeopardized if returned to their moth- 
er’s custody and the Arkansas Department of 
Human Services adequately proved the statu- 
tory grounds as found by the trial court. Em- 
mert v. Ark. Dep’t of Human Servs., 2010 Ark. 
App. 128, 374 S.W.3d 104 (2010). 

Counsel met the requirements for no-merit 
termination cases and an appeal was without 
merit, and the court affirmed the termination 
and granted counsel’s motion to be relieved 
from representation. Smart v. Ark. Dep’t of 
Human Servs., 2013 Ark. App. 257 (2013). 

In terminating the mother’s parental rights, 
the trial court found that the child was adopt- 
able and that it was contrary to her best inter- 
est to be returned to the mother; counsel com- 
plied with the requirements for no-merit 
appeals in termination cases, the appeal was 
wholly without merit, and the order terminat- 
ing the mother’s parental rights was affirmed 
and counsel’s motion to withdraw was granted. 
White v. Ark. Dep’t of Human Servs., 2014 Ark. 
App. 506 (2014). 

Mother’s parental rights to her minor child 
were terminated, and counsel complied with 
the requirements established for no-merit ap- 
peals in termination cases; as the appeal was 
wholly without merit, the order was affirmed. 
Young v. Ark. Dep’t of Human Servs., 2014 Ark. 
App. 602 (2014). 

In a parental rights termination case, the 
only adverse ruling in this case apart from the 
trial court’s termination decision was the trial 
court’s denial of the mother’s oral motion for a 
continuance at the beginning of the termina- 
tion hearing, and counsel’s brief adequately 
explained why the denial of the mother’s mo- 
tion was not an abuse of discretion. McDonald 
v. Arkansas Dep’t of Human Servs., 2015 Ark. 
App. 277 (2015). 

Attorneys’ motions to withdraw were granted 
because the attorneys explained why a chal- 
lenge to the sufficiency of the evidence support- 
ing the termination of the parental rights of a 
mother and father would not provide a merito- 
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rious argument for reversal; there was no meri- 
torious basis for concluding the trial: court 
clearly erred in finding the Department of Hu- 
man Services had proved the statutory ground 
of “aggravated circumstances.” Davis v. Ark. 
Dep’t of Human Servs., 2017 Ark. App. 275 
(2017). 

Although the circuit court found that the 
Department of Human Services (DHS) had 
made reasonable efforts to provide family ser- 
vices for a mother in its review orders, none of 
these orders had Rule 54(b) certificates, and the 
mother raised the argument at the parental 
rights termination hearing. Accordingly, the 
mother did not waive her argument regarding 
the services offered by DHS. Threadgill v. Ark. 
Dep’t of Human Servs., 2017 Ark. App. 426, 526 
S.W.3d 891 (2017). 


Waiver. 

Regardless of the finality of earlier trial court 
orders, a parent had an opportunity to object to 
the failure of the Department of Human Ser- 
vices to provide reunification services at the 
termination of parental rights hearing, yet the 
parent failed to do so. Thus, the issue was 
waived. Contreras v. Ark. Dep't of Human 
Servs., 474 S.W.3d 510 (Ark. Ct. App. 2015). 

No party appealed the circuit court’s findings 
in the adjudication order that the Indian Child 
Welfare Act did not apply or that neither the 
mother nor the child were members of an 
Indian tribe, and thus the issue was not pre- 
served for review in the appeal of the termina- 
tion of parental rights. A parent’s failure to 
appeal rulings made in an adjudication order 
precludes appellate review of those findings in 
an appeal from a subsequent order. Borah v. 
Ark. Dep’t of Human Servs., 2020 Ark. App. 
491, 612 S.W.3d 749 (2020). 


Cited: 
Krass v. Ark. Dep’t of Human Servs., 2009 
Ark. App. 245, 306 S.W.3d 14 (2009); Lipscomb 
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v. Ark. Dep’t of Human Servs., 2010 Ark. App. 
257 (2010); Barber v. Ark. HHS, 2010 Ark. App. 
381 (2010); Johnson v. Ark. Dep’t of Human 
Servs., 2010 Ark. App. 763 (2010); Masterson- 
Heard v. Ark. Dep’t of Human Servs., 2010 Ark. 
App- 623 (2010); Beeson v. Ark. Dep’t of Human 
Servs., 2011 Ark. App. 317, 378 S.W.3d 911 
(2011); Jessup v. Ark. Dep’t of Human Servs., 
2011 Ark. App. 463, 385 S.W.3d 304 (2011); 
Landis-Maynard v. Ark. Dep’t.of Human Servs., 
2011 Ark. App. 673, 386 S.W.3d 641 (2011); 
Fetters v. Ark. Dep’t of Human Servs., 2012 
Ark. App. 152 (2012); Stoliker v. Ark. Dep’t of 
Human Servs., 2012 Ark. App. 415, 422 S.W.3d 
123 (2012); Gipson v. Ark. Dep’t of Human 
Servs., 2012 Ark. App. 554 (2012); Murray v. 
Ark. Dep’t of Human Servs., 2013 Ark. App. 
431, 429 S.W.3d 288 (2013); Mitchell v. Ark. 
Dep’t of Human Servs. & Minor Children, 2013 
Ark. App. 715, 430 S.W.3d 851 (2013); Nguyen 
v. Ark. Dep’t of Human Servs., 2014 Ark. App. 
565 (2014); McPherson v. Ark. Dep’t of Human 
Servs. & Minor Children, 2014 Ark. App. 621 
(2014); Sims v. Ark. Dep’t of Human Servs., 
2015 Ark. App. 137 (2015); Taylor v. Arkansas 
Dep’t of Human Servs., 2015 Ark. App. 284 
(2015); Ransom v. Ark. Dep’t of Human Servs., 
2015 Ark. App. 377 (2015); Ozuna v. Ark. Dep’t 
of Human Servs., 2015 Ark. App. 381, 466 
S.W.3d 434 (2015); Brown v. Arkansas Dep’t of 
Human Servs., 2015 Ark. App. 513, 470 S.W.3d 
690 (2015); Hunter v. Ark. Dep’t of Human 
Servs., 2016 Ark. App. 95 (2016); Greenhaw v. 
Ark. Dep’t of Human Servs., 2016 Ark. App. 
294, 495 S.W.3d 109 (2016); Moore v. Ark. Dep’t 
of Human Servs., 2016 Ark. App. 346, 498 
S.W.3d 303 (2016); Dunbar v. Ark. Dep’t of 
Human Servs., 2016 Ark. App. 472, 503 S.W.3d 
821 (2016); McGaugh v. Ark. Dep’t of Human 
Servs., 2016 Ark. App. 485, 505 S.W.3d 227 
(2016); Howell v. Ark. Dep’t of Human Servs., 
2017 Ark. App. 154, 517 S.W.3d 431 (2017). 


Rule 6-10. Counsel’s duties with regard to dependency-neglect ap- 
peals. 


(a) Trial counsel shall explain to his/her client all rights regarding any 
possible appeal, including deadlines, the merits, and likelihood of success of an 
appeal. 

(b) If appellant is indigent, trial counsel shall file a motion seeking an 
indigency determination for purpose of appeal with the Circuit Court and 
ensure that appellant has signed the notice of appeal pursuant to Rule 6-9. 

(c) Trial counsel who represent indigent parents and custodians shall serve 
the Arkansas Public Defender Commission by electronic submission or other 
method of delivery a file-marked copy of the notice of appeal and the order or 
orders that are being appealed within three (3) business days of filing the 
notice of appeal with the Circuit Clerk. 

(1) Trial counsel shall timely respond to all reasonable requests for 
information to the Arkansas Public Defender Commission for purpose of 
appeal. Trial counsel for indigent parents or custodians shall not be relieved 
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Rule 6-10 


as counsel for the purpose of appeal until the Public Defender Commission 
timely receives the properly filed notice of appeal, questionnaire, and the 


order(s) appealed. 


(2) The Arkansas Public Defender Commission shall send confirmation of 
receipt to trial counsel. This confirmation shall operate to relieve trial 
counsel of representation of the client for the limited purpose of appeal, and 
no motion to be relieved will need to be filed with the appellate court. 

(d) The Circuit Court shall retain jurisdiction of the dependency-neglect 
case and conduct further hearings as necessary. Trial counsel, whether 
retained or court-appointed, shall continue to represent his/her client in a 
dependency-neglect case in the Circuit Court throughout any appeal to the 
Arkansas Supreme Court or Arkansas Court of Appeals, unless permitted by 
the trial court to withdraw in the interest of justice or for other sufficient cause. 

(e) After the notice of appeal is filed with the Circuit Court, the appellate 
court shall have exclusive jurisdiction to relieve counsel for the purpose of 
appeal, except as provided in subsection (c). All substitute counsel shall file an 
entry of appearance with the Clerk of the Supreme Court. 


HISTORY: Adopted May 18, 2006, effective 
July 1, 2006; amended September 25, 2008. 


Publisher’s Notes. 

In a per curiam opinion dated June 27, 2007, 
In Re: Transfer of Appeals of Dependency-Ne- 
glect Cases to the Arkansas Public Defender 
Commission, the Arkansas Supreme Court 
stated: “Rule 6-10(a) of the Rules of the Su- 
preme Court and Court of Appeals provides 
that in dependency-neglect appeals, the appel- 
late courts shall have exclusive jurisdiction to 
relieve appointed counsel and appoint new 
counsel after the notice of appeal has been filed 
with the Circuit Clerk. Effective July 1, 2007, 
the Arkansas Public Defender Commission 
shall serve as appellate counsel for parties 
found by the Circuit Court to be indigent for 
purposes of appeal in dependency-neglect pro- 
ceedings. Notwithstanding the transfer of these 
appeals to the Arkansas Public Defender Com- 


mission, it will continue to be the responsibility 
of trial counsel to file all notices of appeals in 
compliance with Arkansas Supreme Court Rule 
6-9(b). It shall also be the responsibility of trial 
counsel to serve on the Arkansas Public De- 
fender Commission within twenty-four (24) 
hours of filing the notice of appeal with the 
Circuit Clerk a file-marked copy of the notice of 
appeal and the order or orders that are being 
appealed. Service on the Arkansas Public De- 
fender Commission may be effectuated by elec- 
tronic submission. Upon receipt of the notice of 
appeal and orders being appealed, the Arkan- 
sas Public Defender Commission shall send a 
confirmation of receipt to trial counsel. This 
confirmation will operate to relieve trial coun- 
sel of representation of the client for the limited 
purpose of appeal, and no motion to be relieved 
as counsel need be filed with the appellate 
court.” 


CASE NOTES 


Cited: 
Hall v. Ark. Dep’t of Health & Human Servs., 
371 Ark. 15, 262 S.W.3d 601 (2007). 
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INDEX TO RULES OF SUPREME COURT AND COURT 


OF APPEALS 


A 


AFFIDAVITS. 
Pro se briefs, SC/CtApp 4-7. 


AMICI CURIAE ATTORNEYS. 
Briefs, SC/CtApp 4-6. 
Oral arguments. 
Cannot participate in oral 
arguments, SC/CtApp 5-1. 


ANONYMOUS PROCEEDINGS, 
SC/CtApp 6-3. 


APPEALS. 

Appellate jurisdiction, SC/CtApp 
1-2. 

Costs, taxing of, SC/CtApp 6-7. 


ATTORNEYS AT LAW. 
Amici curiae attorneys. 

Briefs, SC/CtApp 4-6. 

Oral arguments, SC/CtApp 5-1. 
Dependency-neglect cases. 

Trial counsel’s duty, SC/CtApp 6-10. 


ATTORNEYS’ FEES. 
Indigent persons, SC/CtApp 6-6. 


B 


BRIEFS. 

Amici curiae attorneys, SC/CtApp 
4-6. 

Criminal cases, sentence of life 
imprisonment or death, 
SC/CtApp 4-3. 

Electronic briefs. 

Contents, SC/CtApp 4-2. 

Filing, SC/CtApp 4-4. 

Format and style, SC/CtApp 4-1. 
Failure to file, SC/CtApp 4-5. 
Filing, SC/CtApp 4-4. 

Failure to file, SC/CtApp 4-5. 
Involuntary commitment cases, 

SC/CtApp 4-3. 

Jurisdictional statement, SC/CtApp 
4-2. 

Juvenile delinquency cases, 
SC/CtApp 4-3. 


BRIEFS —Cont’d 

No-merit briefs, SC/CtApp 4-8. 

Pro se briefs, SC/CtApp 4-7. 

Redacted brief, compliance with 
Administrative Order No. 19, 
SC/CtApp 4-1. 

Service, SC/CtApp 4-4. 


C 


CERTIFICATION OF CASES. 


Court of appeals to supreme court, 


SC/CtApp 1-2. 
Questions of law, SC/CtApp 6-8. 


CERTIORARI. 
Completing record, SC/CtApp 3-5. 


CLERKS OF COURT. 

Motion for rule on clerk, SC/CtApp 
2-2. 

Office hours, SC/CtApp 1-4. 


CONFIDENTIAL INFORMATION. 
Compliance with Administrative 
Order 19. 
Electronic briefs, certificate of 
compliance, SC/CtApp 4-2. 
Motions, SC/CtApp 2-1. 
Petitions for rehearing, SC/CtApp 
2-3. 
Petitions for review, SC/CtApp 2-4. 
Record, table of contents, SC/CtApp 
3-1. 
Style of briefs, SC/CtApp 4-1. 


CONTEMPT, SC/CtApp 1-5. 


CONVENING COURT. 
Hours, places of meeting, SC/CtApp 
1-1. 


COPIES. 
Motion. 
Number of copies to be filed, 
SC/CtApp 2-1. 
COSTS. 
Certification of questions of law, 
SC/CtApp 6-8. 
Taxing of cost, SC/CtApp 6-7. 
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COVER SHEET, SC/CtApp 3-7. 


CRIMINAL LAW AND 
PROCEDURE. 

Briefs, criminal cases with 
sentence of life imprisonment 
or death, SC/CtApp 4-3. 

Exhaustion of remedies, SC/CtApp 


1-2. 
Record in criminal cases, SC/CtApp 
3-4, 
D 
DELAY. 


Appeals prosecuted for purposes 
of, SC/CtApp 6-2. 


DEPENDENCY-NEGLECT CASES, 
SC/CtApp 6-9. 
Trial counsel’s duty, SC/CtApp 6-10. 


DISQUALIFICATION OF JUDGES. 
Motion requesting, SC/CtApp 6-4. 


E 
EMPLOYEES OF COURT, SC/CtApp 
1-6. 
EXHIBITS. 


Disposal of exhibits, SC/CtApp 3-6. 


EXPEDITED CONSIDERATION, 
SC/CtApp 6-1. 


EXTRAORDINARY WRITS, 
SC/CtApp 6-1. 


H 


HOURS OF MEETING, SC/CtApp 
1-1. 


I 


INDIGENT PERSONS. 
Pauper’s oath and affidavit, 
SC/CtApp 6-6. 


INVOLUNTARY COMMITMENT 
CASES. 
No-merit briefs, SC/CtApp 4-8. 


J 


JURISDICTION. 
Appellate jurisdiction, SC/CtApp 
1-2. 
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JURISDICTION —Cont’d 

In forma pauperis, jurisdiction of 
request to proceed, SC/CtApp 
6-6. 


JUVENILE DELINQUENCY. 
Briefs in juvenile delinquency 
cases, SC/CtApp 4-3. 


JUVENILE 
DEPENDENCY-NEGLECT 
CASES, SC/CtApp 6-9. 

Trial counsel’s duty, SC/CtApp 6-10. 


M 


MANDATE. 
Immediate issuance upon leave of 
court, SC/CtApp 5-3. 
Issuance in all cases, SC/CtApp 5-3. 
Recalling mandate. 
Motion to recall, SC/CtApp 5-3. 
Stay of mandate, SC/CtApp 5-3. 


MEETING. 
Hours of meeting, SC/CtApp 1-1. 


MENTAL HEALTH. 
Briefs in involuntary commitment 
cases, SC/CtApp 4-3. 


MOTIONS. 
Certification of questions of law, 
SC/CtApp 6-8. 
Compliance with Administrative 
Order 19, SC/CtApp 2-1. 
Delay. 
Appeals prosecuted for purposes of 
delay, SC/CtApp 6-2. 
Disqualification of judge, SC/CtApp 
6-4. 
General rules, SC/CtApp 2-1. 
Mandate. 
Recalling of mandate, SC/CtApp 5-3. 
Memorandum of authority, 
SC/CtApp 2-1. 
Must be in writing, SC/CtApp 2-1. 
Number of copies, SC/CtApp 2-1. 
Reconsideration, SC/CtApp 2-1. 
Response to motions, SC/CtApp 2-1. 
Rule on clerk, SC/CtApp 2-2. 
Service of motions, SC/CtApp 2-1. 


N 


NO-MERIT BRIEFS, SC/CtApp 4-8. 
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OFFICIAL REPORTS. 
Electronic publication, SC/CtApp 
5-2. 


OPINIONS. 

Certification of questions of law, 
SC/CtApp 6-8. 

Electronic publication, SC/CtApp 
5-2. 

Form, SC/CtApp 5-2. 

Publication, SC/CtApp 5-2. 


ORAL ARGUMENTS. 
Generally, SC/CtApp 5-1. 


ORIGINAL ACTIONS. 
Issues of fact, SC/CtApp 6-5. 
Procedure, SC/CtApp 6-5. 


P 


PAPER SIZE, SC/CtApp 1-3. 


PETITIONS. 
General rules, SC/CtApp 2-1. 
Rehearing, SC/CtApp 2-3. 


Review of decisions, SC/CtApp 2-4. 


PLEADINGS, SC/CtApp 6-1. 
Cover sheet, SC/CtApp 3-7. 


R 


RECORDS. 
Certiorari to complete records, 
SC/CtApp 3-5. 


INDEX 


RECORDS —Cont’d 

Civil cases, SC/CtApp 3-3. 

Criminal cases, SC/CtApp 3-4. 

Disposal of records, SC/CtApp 3-6. 

Incidental matters to be omitted, 
SC/CtApp 3-2. 

Preparation, SC/CtApp 3-1. 


REHEARING. 
Petitions for rehearing, SC/CtApp 
2-3. 


RESPONSES. 
General rules, SC/CtApp 2-1. 
T 


TEMPORARY RELIEF. 
Applications, SC/CtApp 6-1. 


TRANSFER OF CASES, SC/CtApp 
1-2. 


U 


UNIFORM PAPER SIZE, SC/CtApp 
1-3. 


Ww 


WHEN NO SPECIFIC RULE, 
SC/CtApp 1-7. 
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RULES GOVERNING ADMISSION TO THE BAR 


Rule 

Rule I. Composition of board of law examiners. 

Rule II. Time and place of examination. 

Rule III. Board records. 

Rule IV. Duties of the Board. 

Rule V. Duties of the clerk. 

Rule VI. Duties of the applicant. 

Rule VII. Application for license. 

Rule VIII. Duties of the Executive Secretary. 

Rule IX. Examination — Subjects — Passing Grade. 

Rule X. Applications to take examination. 

Rule XI. Expense fee. 

Rule XII. Requirements for taking examination. 

Rule XIII. Standards and procedures for admission; readmission; and reinstatement. 

Rule XIV. Practice by Comity. Pro Hac Vice Appearance. Requirements for Participation in 
Arkansas Proceedings by a Non-Resident Attorney, not licensed to practice law in 
Arkansas by the Arkansas Supreme Court. 

Rule XV. Student practice. 

Rule XV-A. Temporary supervised practice. 

Rule XVI. Admission on motion. 

Rule XVII. Military spouse temporary admission. 

Rule XVIII. Admission by transfer of Uniform Bar Examination score. 

Appendix: Application Regulations. 


Rule I. Composition of board of law examiners. 


The State Board of Law Examiners, (hereinafter Board), is hereby consti- 
tuted, before whomall applicants for license must appear. 

Said Board shall consist of eleven members: two from each Congressional 
District (as now or hereafter constituted), and the remainder from the State at 
large. Each appointment shall be for a term of six years, unless otherwise 
designated by the Supreme Court. Vacancies occurring from causes other than 
expiration of term of office will be filled by the Supreme Court as they occur, 
and the person so appointed shall serve the remainder of the term of his or her 
predecessor. The Board, from its members, shall annually select its own chair. 
Members shall continue to serve beyond their designated term until such time 
as their successor is qualified and appointed by the Court. 

The Board, its individual members, Executive Secretary and employees and 
agents of the Board are absolutely immune from suit or action for their 
activities in discharge of their duties hereunder to the full extent of judicial 
immunity in Arkansas. 

The Board may adopt regulations consistent with these rules, to be submit- 
ted to the Arkansas Supreme Court for approval prior to their implementation. 
Any regulations adopted by the Board and approved by the Court shall appear 
as an appendix to the Rules Governing Admission to the Bar. 


HISTORY: Per Curiam February 10, 1969; July 17, 1995; amended September 16, 1996; 
adopted and; amended May 18, 1992; amended amended September 30, 1999. 


Rule II. Time and place of examination. 
The Board shall hold semiannual examinations of applicants to be given in 


the months of February or March and July or August of each year in Little 
Rock, or at other locations it may designate. The Board shall meet following 
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each of said examinations for the purpose of grading examination papers and 
certifying the grades thereon. The grades on such examinations shall be 
certified to the Clerk of the Court within 45 days following the giving of the 
examination, unless further investigation of moral or ethical character is 
deemed necessary by the Board; or, receipt_of additional scores is required. 

The Board may meet at such other times as it may designate to carry out its 
duties specified herein. 


HISTORY: Per Curiam May 15, 1992; 
amended June 2, 1997. 


Rule Ill. Board records. 


The activities, files and records of the Board shall be kept confidential except 
in the following instances: 

a. Public hearings required under these rules; 

b. The certification of names and addresses of all applicants who complete 
the examination and whether they have passed or failed the examination; 

c. Subsequent to the release of the bar examination results, the Secretary 
shall provide each examinee with his or her examination grades; 

d. When necessary for disbarment suit, or in defense of litigation brought 
against the Executive Secretary, the Board, or members of the Board; 

e. Such statistical data as the Board may maintain, protecting the 
identity of the individual applicant; and, 

f. The top examination paper in each subject shall be available for review 
in the Office of the Supreme Court Library and the libraries of any American 
Bar Association accredited law school in Arkansas, but the name of the 
author shall not be disclosed. 

g. The Board may provide pass/fail information, which may include 
applicant names, to the national entity which has been authorized by the 
United States Department of Education (Department) to collect such infor- 
mation in order to allow the Department, or its appointed agent, to 
determine whether law schools across the country have met “minimum 
passage” standards currently in effect or as they may be adopted in the 
future. 

Records of the Arkansas State Board of Law Examiners shall be subject to 
the following records retention schedule: 

1. Applications to take examination or seek admission on motion — shall 
be maintained for a period of ten (10) years and then shall be destroyed; 

2. Fiscal records — shall be maintained for a period of ten (10) years and 
then shall be destroyed; and, 

3. Lists of applicants and scores — the list of all individuals who actually 
take a given examination, along with statistical analyses which contain 
information on the scores obtained, and, all documentation concerning the 
conduct of the examination shall be maintained for a period of twenty-five 
(25) years and then shall be destroyed; and, 

Any information furnished to the Board or its Executive Secretary in 
connection with any application shall be confidential unless the person 
furnishing that information waives its confidentiality in writing. Any proceed- 
ing at which the testimony of witnesses is being taken under oath shall be open 
to the public and all evidence considered by the Board at such a proceeding 
shall be public. 
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HISTORY: Per Curiam February 10, 1969; 
amended September 11, 1972; amended Octo- 
ber 25, 1976; amended December 10, 1979; 
amended April 4, 1988; amended July 18, 1988; 


RULES GOVERNING ADMISSION TO THE BAR 


Rule VI 


adopted and; amended May 18, 1992; amended 
May 15, 1995; amended May 15, 2003; 
amended June 17, 2004; amended December 2, 
2010. 


Rule IV. Duties of the Board. 


The Board shall cause to be provided questions to be used on examinations, 
and shall furnish to each applicant a set of such questions, on the day of 
examination. 

The Board shall cause to be graded the examination papers and provide 
those raw written scores to the NCBE for scaling to the MBE for determination 
of an applicant’s total scaled score. 

The names and addresses of applicants passing the examination as deter- 
mined pursuant to Rule IX of these rules and who are otherwise eligible for 
admission in accord with Rule XIII of these rules; or, who are eligible for 
admission or reinstatement pursuant to Rule XVI, Rule XVII, Rule XVIII or 
Rule VII of these rules; and who meet the requirements of Rule XIII of these 
rules, may be certified by the Executive Secretary to the Clerk of the Supreme 
Court, with a recommendation that they be licensed as attorneys-at-law. 


HISTORY: 237 Ark. 976, January, 1963, as; 
amended April 8, 1963; amended October 25, 
1976; amended July 1, 1985; amended May 18, 


September 6, 2001; amended June 17, 2004; 
amended October 9, 2008; amended December 
3, 2020. 


1992; amended February 1, 2001; amended 
Rule V. Duties of the clerk. 


The Executive Secretary or the Clerk shall make available to each qualified 
applicant a petition for license and oath of office. Said petition, when properly 
executed and returned, shall be presented to the Clerk, where the order of 
enrollment will be made and license issued. 


HISTORY: 237 Ark. 976, January 1963.; 
adopted and; amended May 18, 1992. 


Rule VI. Duties of the applicant. 


The applicant shall execute the petition and take the oath before some officer 
authorized by law to administer official oaths (a notary public cannot do so), 
and return the petition to the Clerk of the Supreme Court, together with such 
fees or dues as provided by law or Order of the Court. Each applicant for 
admission to the Bar is required to answer under oath a questionnaire on 
forms prescribed by the Board. Should any answer be false in a material 
respect, the application will be rejected if the fact is ascertained before 
enrollment; but if enrolled, such attorney is subject to disbarment. 


HISTORY: 237 Ark. 977, January 1963.; 
adopted and; amended May 18, 1992. 


be paid by attorneys for enrolling and recording 
their licenses and furnishing them certified 
transcripts. These fees are deposited in the 


Publisher’s Notes. Supreme Court Library Fund for the purpose of 


By Per Curiam delivered September 30, 
1999, the Arkansas Supreme Court provided: 
“Act 960 of 1999 provides that the Supreme 
Court shall determine the amount of the fee to 


maintaining and improving the Supreme Court 
Library. 

“Historically, this fee was set by the General 
Assembly, but with the passage of the reference 
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Act, it is now our responsibility. Accordingly, 
effective January 1, 2000, the fee for attorney 
enrollment is set at $25.00.” 


Rule VII. Application for license. 


Application for license to practice law, except for good cause shown, must be 
filed within one year from the date of recommendation; otherwise the applicant 
must submit to an examination by the State Board of Law Examiners for 
further recommendation. 

A. LICENSE FEE. An annual license fee as set by the Court, from time to 
time, shall be imposed upon each attorney actively licensed to practice law 
in this State. The fee shall be paid annually to the Clerk of the Arkansas 
Supreme Court. The amount shall be payable January 1 of each year, and 
must be paid not later than March 1 of each year to avoid penalties and 
suspension as described in subsection (C) of this Rule. Funds thus realized 
shall be used as ordered by the Supreme Court of the State of Arkansas. 

(1). Attorneys licensed in this State who have transferred to voluntary 
inactive status pursuant to Section 25A(7) of the Procedures of the 
Arkansas Supreme Court Regulating Professional Conduct of Attorneys at 
Law, or its successor provision, shall pay fifty percent (50%) of the fee 
required of actively licensed attorneys. 

(2). Attorneys age 65 or older licensed in this State who have certified 
that their primary source of income does not derive from the practice of 
law shall pay ten percent (10%) of the fee required of actively licensed 
attorneys. 

(3). Upon request by an attorney or the attorney’s representative, the 
Clerk shall have the discretion to place an attorney on voluntary non- 
payment status if the attorney is incapacitated due to injury, illness, or 
advanced age. Attorneys placed on voluntary non-payment status shall 
not practice law in this State and shall not be required to pay an annual 
license fee unless reinstated to active status. 

(4). Attorneys who have been licensed to practice law in Arkansas for 
fifty years or more and are in good standing as a member of the Bar of 
Arkansas shall be exempt from the annual license fee and have the status 
as Emeritus Attorney. 

B. LICENSE DENIED. No person shall be admitted to practice law in this 
State who has been disbarred or suspended from the practice of law in any 
other state, unless good cause is shown. 

C. SUSPENSION FOR FAILURE TO PAY FEE. 

(1) Failure to pay the annual license fee provided in subsection (A) of 
this Rule VII shall automatically suspend the delinquent lawyer as 
provided in this subsection from the practice of law in Arkansas and result 
in the imposition of additional penalties. 

(2) All notices required to be sent by the Supreme Court Clerk under 
this Rule shall be sent by regular mail to the address of record on file with 
the Clerk for each licensed attorney who is required to pay the annual fee. 
However, attorneys may elect to be provided notices at their email address 
of record on file with the Clerk in lieu of service by mail. 

(3) All required submissions to the Clerk’s office under this Rule shall 
be deemed to be dated and submitted as of the date of receipt in the Clerk’s 
office in Little Rock. 

(4) All deadlines imposed by this subsection shall be subject to the 
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extension of time for deadlines occurring on a day when the Clerk’s office 
is closed, as provided in Rule 9 of the Rules of Appellate Procedure-Civil. 

(5) The Clerk shall send each attorney a notice in December stating that 
the annual license fee is due on January 1; that the fee is delinquent if not 
paid by March 1, and will result in a penalty in the amount of fifty percent 
(50%) of the attorney’s annual fee; that if the fee and penalty are not paid 
by April 1, an additional penalty of fifty percent (50%) of the attorney’s 
annual fee will be imposed; that the attorney’s license shall be automati- 
cally suspended if the license fee and all penalties due are not paid in full 
by April 15 and; that the suspended attorney shall be listed as being in a 
suspended-license status in a per curiam opinion issued by the Supreme 
Court after April 15. 

(6) After March 1, the Clerk shall send another notice to all attorneys 
not yet having paid their license fee that they are delinquent and owe a 
penalty of fifty percent (50%) of the attorney’s annual fee; such notice shall 
also contain the same information included in the December notice. 

(7) After April 1, the Clerk shall send a third and final notice to all 
attorneys not yet having paid their license fee that they are delinquent 
and owe a second penalty of fifty percent (50%) of the attorney’s annual 
fee; such notice shall also contain the same information included in the 
December notice. 

(8) The final deadline for payment of the license fee and all penalties 
shall be April 15. Each attorney who fails to pay all fees and penalties by 
the final deadline shall be suspended thereafter from the practice of law in 
the State of Arkansas. 

(9) The names of all suspended attorneys shall be listed by the Clerk in 
a per curiam opinion (the “April 16 per curiam”) presented to the Court as 
soon as practicable after the final deadline. The Clerk shall promptly post 
a copy of the per curiam on the court’s website, send a copy of the per 
curiam to all state and federal judges in Arkansas by mail or email, and 
provide a copy to each attorney named in the per curiam in any manner 
permitted by Paragraph 2 of this subsection. 

(10) For any attorney paying in full the license fee and all penalties due 
after the final deadline, the Clerk shall issue receipt for payment in such 
form that the receipt shall act as proof of good standing as to the payment 
of the license fee until the final deadline of the year following the 
suspension. | 

(11) The critical dates identified in this subsection are summarized as 
follows: 

a. January 1 - License fee due 
b. March 2 - Delinquency occurs and late-payment penalty of fifty 
percent (50%) of the attorney’s annual fee imposed 
c. April 2 - Additional late payment penalty of fifty percent (50%) of 
the attorney’s annual fee imposed 
_d. April 15 - Final deadline to pay license fee and penalties 
e. April 16 - The April 16 per curiam opinion shall issue listing those 
attorneys suspended for license fee and penalties not paid by the final 
deadline. 

(12) Any attorney who believes that his or her name is listed in the April 
16 per curiam opinion by mistake, or that serious circumstances should 
serve as a basis to excuse the failure to pay, may appeal administratively 
within 30 days from the date of the per curiam by providing evidence of the 
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mistake or serious and excusable circumstances to the Clerk. Any appeal 
to the Clerk shall be accompanied by full tender to the Clerk of the license 
fee and all penalties in issue. Any appeal to the Clerk shall not be docketed 
as a case before the Supreme Court, but shall be treated as an adminis- 
trative matter with the Clerk. { 

(13) The Clerk will notify the attorney if the Clerk agrees that a 
mistake was made or that serious and excusable circumstances exist. If 
the Clerk determines that there was a mistake and that the license fee and 
any penalty due were timely paid or that serious and excusable circum- 
stances exist, the matter will be concluded, and the attorney shall be 
reinstated retroactively as appropriate under the circumstances. Any 
excess payment received by the Clerk shall be refunded to the attorney 
within thirty (30) days of the Clerk’s determination. 

(14) If the Clerk concludes that there was no mistake or that there were 
no serious and excusable circumstances, the Clerk shall notify the attor- 
ney. Within thirty (30) days from receipt of the notice, the attorney may 
then petition the Supreme Court for retroactive license reinstatement. 
Any such original action shall be docketed as a civil case before the Court, 
be accompanied by the standard filing fee for a civil appeal, and shall 
identify the Clerk as the respondent. If the Court grants relief and orders 
retroactive reinstatement, any excess payment of license fee and penalties 
received by the Clerk shall be refunded to the attorney within thirty (30) 
days of the Court’s order. 

(15) Filing any administrative appeal or a petition for reinstatement 
shall automatically result in a stay of the license suspension from the date 
of filing until final action on the appeal or petition. 

(16) Any time after April 15 of the first year and before a suspension of 
more than three consecutive (3) years, an attorney shall be reinstated 
upon payment of all license fees and penalties and a reinstatement filing 
fee of $100. 

(17) If a suspension is for more than three (3) consecutive years, the 
attorney shall be deemed to have surrendered his or her license volun- 
tarily, and the attorney’s name shall be removed from the rolls of licensed 
attorneys. To be reinstated, application must be made to the Board of Law 
Examiners by the suspended attorney on a form supplied by the Executive 
Secretary of the Board and accompanied by a tender of all unpaid license 
fees and penalties and a Board reinstatement fee of $100. 

(18) Periodically, the Clerk shall submit to the Court a proposed 
updated per curiam opinion consisting of two categories and listings of 
attorneys. Category One shall list all attorneys who are still in suspended- 
license status for nonpayment of license fee and penalties. Category Two 
shall list all attorneys who have become current on payment of fees and 
penalties since the last per curiam opinion on the status of license fees. 
The names of the attorneys appearing in Category Two shall not appear in 
subsequent periodic per curiam opinions issued. 

(19) Attorneys who remain suspended for failure to pay the annual fee 
in a previous year after having been provided the pre-suspension notices 
required by this subsection in that previous year shall be deemed to be on 
notice of the suspension, and no further notice to the attorney is required. 

(20) This subsection, as amended in 2015, shall not be applied retroac- 
tively to any year prior to 2015. 

D. REINSTATEMENT. An application for reinstatement pursuant to 
paragraph (C)(17) of this Rule for non-payment of dues for more than three 
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(3) years shall be accompanied by the payment of an application fee of 
$100.00 which shall be payable to the Board. All applications for reinstate- 
ment will be referred to the Board in accord with RULE XIII of these rules 
for investigation and recommendation and the taking of a new examination 
may be required by the Board. 

Kk. PUBLIC RECORDS. It shall be the duty of the Clerk to maintain a 
public record of licensed attorneys in the state of Arkansas and a list of all 
attorneys no longer licensed and the reason therefore, e.g., deceased, 
suspended, disbarred, surrender of license, inactive, delinquency of fee, 
disabled or retired. 

F. At the time of licensure, the new admittee shall provide a mailing 
address and an email address to the Clerk of this Court. The address on 
record with the Clerk shall constitute the address for service by mail, and 
the email address on record with the Clerk shall constitute the email address 
for service by email. Attorneys shall be responsible for informing the Clerk 
in writing and within a reasonable time of any change of such mailing 
address or email address. The Clerk may require any attorney to provide a 
mailing address or email address for service if the information was not 
provided at the time of licensure or if it appears the mailing address or email 
address is no longer valid or correct. 

G. ATTORNEY OATH OF ADMISSION. The following oath shall be 
administered to and signed by members of the Arkansas Bar: 


State of Arkansas ) 

In the Supreme Court ) 

To the Honorable, the Supreme Court of Arkansas: 

Your petitioner prays to be licensed as an Attorney-at-Law. 
I DO SOLEMNLY SWEAR OR AFFIRM: 


I will support the Constitution of the United States and the Constitution of 
the State of Arkansas, and I will faithfully perform the duties of attorney at 
law. 


I will maintain the respect and courtesy due to courts of justice, judicial 
officers, and those who assist them. 


I will, to the best of my ability, abide by the Arkansas Rules of Professional 
Conduct and any other standards of ethics proclaimed by the courts, and in 
doubtful cases I will attempt to abide by the spirit of those ethical rules and 
precepts of honor and fair play. 


To opposing parties and their counsel, I pledge fairness, integrity, and 
civility, not only in court, but also in all written and oral communications. 


I will not reject, from any consideration personal to myself, the cause of the 
impoverished, the defenseless, or the oppressed. 


I will endeavor always to advance the cause of justice and to defend and to 
keep inviolate the rights of all persons whose trust is conferred upon me as an 
attorney at law. 


ATTORNEY’S SIGNATURE 
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Sworn to and 
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me this day of 


OFFICIAL AUTHORIZED TO ADMINISTER OATH 


HISTORY: 237 Ark. 977, January 1963.; 
adopted and; amended May 18, 1992; amended 
May 3, 1993; amended September 6, 2001; 
amended June 17, 2004; amended February 2, 
2006; amended January 1, 2007; amended Feb- 
ruary 23, 2012; amended June 18, 2015; 
amended October 20, 2016, effective January 1, 
2017; amended November 17, 2016. 


Publisher’s Notes. 

By Per Curiam Order dated November 1, 
2001, the Supreme Court of Arkansas provided: 
“The annual license fees for the Bar of Arkan- 
sas were last increased commencing January 
1995. See In Re Bar of Arkansas License Fee, 
317 Ark. 686, 878 S.W. 2d 409 (1994). At that 
time, the base fee was increased to $100.00 ($75 
for new enrollees and $10 for attorneys over 
sixty-five years of age) in order to cover the 
five-year projected operational budget of the 
Bar of Arkansas [footnote: Bar of Arkansas 
budget includes: Office of Professional Pro- 
grams, Continuing Legal Education Board, 
Board of Law Examiners, Committee on Profes- 
sional Conduct, Committee on the Unauthor- 
ized Practice of Law, Lawyer Assistance Pro- 
gram, Client Security Fund, and general 
administrative expenses]. It is almost seven 
years later, and our five-year projection has 
been met and more. The Court has again re- 
viewed its existing and projected needs for the 
next five years, and in doing so, we considered 
ongoing expenses plus those new costs related 
to the implementation of the Arkansas Lawyer 
Assistance Program, restructure and expan- 
sion of the operations of the Office of Profes- 
sional Conduct, and the need for additional 
resources for the Client Security Fund. These 
new and revised programs arose from the rec- 
ommendations made by the Arkansas Bar As- 
sociation, the American Bar Association, and 
individual members of the Bar. These reasons 
and others will be more thoroughly discussed 
below. 

“While we remain in sound fiscal shape, the 
court will be required to increase license fees to 
assure it can meet increased expenses. We 
intend to implement the fee increase in two 
phases. The first phase of the increase will not 
begin until January 1, 2003. While we an- 
nounce the increase in license fees today, we are 
able to delay the implementation date of the 
first phase until January 1, 2003, by using our 
reserves. Our deficit for the 2000-2001 fiscal 
year was $92,398. We can fund the increased 
expenses at the current license fee rates, by 


using our reserves, for approximately another 
year. At the end of that time, we project a deficit 
in excess of $300,000, and our reserves will not 
have sufficient excess funds to fund an addi- 
tional year. 

“Because of this, we have determined that, 
commencing on January 1, 2003, the new fee 
schedule for the Bar of Arkansas should be as 
follows: The annual license fee shall be $175.00 
for lawyers who have been licensed for three or 
more years. The annual fee for new enrollees 
who have been licensed for less than three 
years shall be $100.00. Lawyers who are sixty- 
five years of age or older on or before January 1 
of the year for which license fees are payable 
may pay at the reduced rate of $15.00 per year. 

“Our financial projections indicate that the 
additional revenue generated by the phase-one 
increase will meet our financial obligations for 
five years. We project that we will begin to run 
a deficit in the 2006-2007 fiscal year. As a 
result, commencing January 1, 2008, the sec- 
ond phase of the fee increase will be imple- 
mented: The annual license fee shall increase 
from $175.00 to $200.00 for lawyers who have 
been licensed for three or more years. The 
annual fee for new enrollees who have been 
licensed for less than three years shall increase 
from $100.00 to $125.00. The reduced rate for 
lawyers who are sixty-five years of age or older 
on or before January 1 of the year for which 
license fees are payable shall increase from 
$15.00 to $20.00 per year. Our goal is for the 
phase-two fee schedule to be in place for at least 
five years. 

“There are numerous factors necessitating 
this increase, but we want to outline the most 
compelling reasons and explain how the in- 
creased funds will be applied. 

“1. At the recommendation of the Arkansas 
Bar Association and after considerable study, 
on December 7, 2001, we established the Ar- 
kansas Lawyer Assistance Program. See In Re 
Establishment of the Arkansas Lawyer Assis- 
tance Program, 343 Ark. Appendix (2000). This 
program assists lawyers and judges suffering 
from physical or mental disabilities. During 
phase one, thirteen dollars of each license fee 
($1.00 of the over sixty-five fee) will be allocated 
to this program. In phase two, the allocation 
will be fifteen dollars of each license fee ($1.50 
of the over sixty-five fee). 

“2. The Client Security Fund exists to protect 
clients from losses caused by the misconduct of 
members of the Bar of Arkansas. Because of a 
lack of funds in recent years, it has been nec- 
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essary to place a cap on eligible claims and to 
pay claims on a pro-rata basis. To ensure that 
this Fund has sufficient resources to compen- 
sate deserving clients, it is necessary to bolster 
the funding. During phase one, seventeen dol- 
lars of each license fee ($1.50 of the over sixty- 
five fee) will be allocated to this Fund. In phase 
two, the allocation will be twenty dollars of 
each license fee ($2 of the over sixty-five fee). 

“3. Upon the recommendation of the Arkan- 
sas Bar Association, the American Bar Associa- 
tion Standing Committee on Professional Dis- 
cipline examined the structure, operations, and 
procedures of our lawyer disciplinary system. 
On July 9, 2001, we announced amendments to 
the Procedures Regulating Professional Con- 
duct of Attorneys at Law (effective January 1, 
2002). See In Re: Amendments to the Procedures 
Regulating Professional Conduct of Attorneys 
at Law, 345 Ark. Appendix (2001). These 
changes in the structure of the Office of Profes- 
sional Conduct and the Committee on Profes- 
sional Conduct require a major increase in the 
financial support for the lawyer disciplinary 
system, including a new staff position for an 
investigator and salary raises for the legal staff 
and director. The system is funded from the 
annual license fees and resources have been 
added to the operational budget to meet these 
needs. 

“4. Heretofore, bar account employees have 
not had a retirement program. These employ- 
ees include the staffs of the Office of Profes- 
sional Conduct and Office of Professional Pro- 
grams. In 2000, we followed the 
recommendation of the American Bar Associa- 
tion and instituted this much needed employ- 
ment benefit for these employees. To insure 
that the program is actuarially sound, it is 
necessary that sufficient resources exist in the 
bar account to make the required contributions 
to the program. The increase in license fees will 
permit such contributions. 

“5. Besides these special programs, addi- 
tional revenues are needed in order for the 
Court to provide adequate funding for the gen- 
eral administrative expenses of our various 
boards and committees, including: the Unau- 
thorized Practice of Law Committee, the State 
Board of Law Examiners, and the Office of 
Professional Programs. 

“For these reasons and others, we have con- 
cluded that the increase in the annual license 
fees which we announce today is necessary. As 
stated above, this new schedule of annual fees 
shall become effective January 1, 2003. If our 
financial projections are on track, we have set 
out a fee schedule to be in place for more than 
ten years.” 

By Per Curiam order Dated June 1, 2006, the 
Supreme Court of Arkansas provided: “LI- 
CENSE FEE FOR SENIOR MEMBERS OF 
THE BAR. Consonant with Rule VII. A. of the 
Rules Governing Admission to the Bar of Ar- 
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kansas, in recent years we have issued several 
per curiam orders pertaining to the amount of 
the annual license fee. See: In Re Bar of Arkan- 
sas License Fee, 317 Ark Appendix 686, 878 
S.W.2nd 409 (1994); In Re Bar of Arkansas 
License Fees, a per curiam order entered No- 
vember 1, 2001; and, In Re: Penalty for Late 
Payment of Bar of Arkansas Dues, a per curiam 
order delivered on November 21, 2002. In each 
of those orders, we have made a provision for a 
reduced fee for attorneys who are 65 years of 
age or older. The first of those per curiam 
orders, issued in 1994, required attorneys seek- 
ing the reduced fee to ‘certify that their earn- 
ings do not exceed the amount that would 
prevent a person of their age from drawing the 
maximum social security benefits’. The most 
recent two per curiam orders do not contain 
that language. Beginning with the annual li- 
cense fees due January 1, 2007, attorneys shall 
be entitled to the reduced annual license fee if 
they are age 65 or older and they certify that 
their primary source of income does not derive 
from the practice of law. The reduced fee shall 
be in the amount set in the per curiam orders of 
November 1, 2001 and November 21, 2002.” 

By Per Curiam order Dated November 20, 
2014, the Supreme Court of Arkansas provided: 
“In the wake of our decisions in Chandler v. 
Martin, 2014 Ark. 219; Kelly v. Martin, 2014 
Ark. 217; Bailey v. Martin, 2014 Ark. 213; and 
Williams v. Martin, 2014 Ark. 210, raising is- 
sues with Rule VII(C) of the Rules Governing 
Admission to the Bar, we asked the Arkansas 
Bar Association to appoint a Task Force to 
review the rule and make a recommendation to 
this court. The Task Force has completed its 
work, which has been endorsed by the Arkan- 
sas Bar Association, and a petition has been 
filed to amend the rule. 

“We thank the members of the Task Force 
and the Bar Association for their work. Because 
time is of the essence, we must act on the 
proposal without the opportunity of publishing 
it for comment. Accordingly, we accept the rec- 
ommendation with minor revisions and adopt 
the amendment to Rule VII(C) as a provisional 
rule, effective immediately. This rule shall be in 
place during the next license renewal period, 
which will enable the Clerk of the Supreme 
Court and the members of the bar to assess how 
it is working and to determine whether aspects 
of the rule may need to be revised. We antici- 
pate taking final action on the rule in June 
2015, and we welcome comments from the 
public before June 1, 2015. Comments should 
be submitted in writing and addressed to Sta- 
cey Pectol, Clerk, Supreme Court of Arkansas, 
Attn.: Rule VII, Justice Building, 625 Marshall 
Street, Little Rock, Arkansas 72201. 

“C. SUSPENSION FOR FAILURE TO PAY 
FEE. 

“(1.) Failure to pay the annual license fee 
provided in subsection A of this Rule VII shall 
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automatically suspend the delinquent lawyer 
as provided herein from the practice of law in 
Arkansas and result in the imposition of addi- 
tional penalties. The annual license fee and 
late-payment penalties shall be established 
from time to time by the Court by per curiam 
orders. 

“(2.) All notices required to be sent by the 
Supreme Court Clerk under this Rule shall be 
sent by regular mail to the address of record for 
each licensed attorney on file with the Clerk. 

“(3.) All required submissions to the Clerk’s 
office under this Rule shall be deemed to be 
dated and submitted as of the date of receipt in 
the Clerk’s office in Little Rock. 

“(4.) The Clerk shall send each attorney a 
notice in December stating that the annual 
license fee is due on January 1; that the fee is 
delinquent if not paid by March 1, resulting in 
a penalty of $100; that if the fee and penalty are 
not paid by April 1 an additional penalty of 
$100 will be imposed; that the attorney’s li- 
cense shall be automatically suspended if the 
license fee and all penalties due are not paid in 
full by April 15 or the next business day for the 
Clerk’s office if the Clerk’s office is closed on 
April 15; and that the delinquent attorney shall 
be listed as being in a suspended-license status 
in a per curiam order issued by the Supreme 
Court after April 15. 

“(5.) After March 1, the Clerk shall send 
another notice to all attorneys not yet having 
paid their license fee that they are delinquent 
and owe a penalty of $100; such notice shall 
also contain the same information included in 
the December notice. 

“(6.) On or about April 1, the Clerk shall send 
a third and final notice to all attorneys not yet 
having paid their license fee that they are 
delinquent and owe a second penalty of $100; 
such notice shall also contain the same infor- 
mation included in the December notice. 

“(7.) The final deadline for payment of the 
license fee and all penalties shall be April 15 or 
the next business day for the Clerk’s office if the 
Clerk’s office is closed on April 15. 

“(8.) The names of all delinquent attorneys 
shall be listed by the Clerk in a per curiam 
order (the ‘April 16 per curiam’) presented to 
the Court as soon as practicable after April 15. 
All attorneys named therein shall be ineligible 
thereafter to practice law in the courts of the 
State of Arkansas until reinstated as provided 
in this Rule. The Clerk shall promptly post a 
copy of the per curiam on the court’s website, 
send a copy of the per curiam to all state and 
federal judges in Arkansas by mail or email, 
and mail a copy to each attorney named in the 
per curiam. 

“(9.) For any attorney paying in full the 
license fee and all penalties due after April 16, 
the Clerk shall issue receipt for payment in 
such form that receipt shall act as proof of good 
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standing of the attorney until such time as the 
per curiam order is issued by the Clerk. 

“(10.) The critical license-renewal dates are: 
“a. January 1 - License fee due “b. March 2 - 
Delinquency occurs and late-payment penalty 
of $100 imposed “c. April 2 - Additional late 
payment penalty of $100 imposed “d. April 15 
or the next business day for the Clerk’s office if 
the Clerk’s office is closed on April 15 - Final 
deadline to pay license fee and penalties “e. 
April 16 - The April 16 per curiam order shall 
issue listing those attorneys suspended for li- 
cense fee and penalties not paid by April 15 or 
the next business day for the Clerk’s office if the 
Clerk’s office is closed on April 15. 

“(11.) Any attorney who believes his or her 
name is listed in the April 16 per curiam order 
by mistake may appeal administratively by 
providing evidence of the mistake to the Clerk. 
Any appeal to the Clerk shall be accompanied 
by full tender to the Clerk of the license fee and 
all penalties in issue. Any appeal to the Clerk 
under this Rule shall not be docketed as a case 
before the Supreme Court, but shall be treated 
as an administrative matter with the Clerk 
acting on behalf of the Court. 

“(12.) The Clerk will notify the attorney if the 
Clerk agrees that a mistake was made. If the 
Clerk determines that there was a mistake and 
that the license fee and any penalty due was 
timely paid, the matter will -be concluded. Any 
excess payment received by the Clerk shall be 
refunded to the attorney within thirty (30) days 
of the Clerk’s determination, and the Clerk 
shall submit to the Court a per curiam order to 
amend the April 16 per curiam order to remove 
that attorney’s name, whereupon the attorney 
shall be reinstated retroactively to March 1 of 
the year in question. 

“(13.) If the Clerk concludes that there was 
no mistake, the Clerk shall notify the attorney. 
The attorney may then petition the Supreme 
Court, paying the standard filing fee, asking 
that the Court review the attorney's allegations 
of a mistake which resulted in the attorney 
being listed as delinquent and having his or her 
license suspended in the April 16 per curiam 
order. Any such appeal shall be docketed as a 
civil case before the Court and be accompanied 
by the standard filing fee for a civil appeal. A 
briefing schedule shall be issued by the Clerk 
with the attorney briefing first, followed by the 
Clerk briefing. If the Court grants relief and 
orders reinstatement to March 1, any excess 
payment of license fee and penalties received 
by the Clerk shall be refunded to the attorney 
within thirty (30) days of the Court’s order. 

“(14.) An attorney may also appeal adminis- 
tratively based on a claim of serious and excus- 
able circumstance following the process in sub- 
sections (11), (12), and (13). 

“(15.) Filing any administrative appeal or a 
petition for reinstatement shall automatically 
result in a stay of the license suspension from 
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the date of filing until final action on the appeal 
or petition. 

“(16.) Delinquency status in a given year 
dates from March 2 of the year in which the fees 
are due. 

“(17.) Any time after April 15 of the first year 
and before a delinquency of three years, upon 
payment of all license fees and penalties and a 
reinstatement filing fee of $100, the Clerk shall 
issue a per curiam order in the name of the 
Court reinstating the attorney to good standing 
and listing the attorney’s name in the category 
of those reinstated since the previous per 
curiam order on the same subject. 

“(18.) If a delinquency is for more than three 
(3) consecutive years, application to the Board 
of Law Examiners for reinstatement must be 
made by the suspended attorney on a form 
supplied by the Executive Secretary of the 
Board and accompanied by a tender of all 
unpaid license fees and penalties and a Board 
reinstatement fee of $100. 

“(19.) Periodically, the Clerk shall submit to 
the Court a proposed per curiam listing all 
attorneys whose names shall be removed from 
the April 16 per curiam listing of attorneys 
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suspended. The per curiam shall consist of two 
categories and listings of attorneys. Category 
One shall list all attorneys who are still in 
suspended-license status for nonpayment of 
license fee and penalties. Category Two shall 
list all attorneys who have been returned to 
paid status since the last per curiam order on 
the status of license fees. In the next per curiam 
after an attorney’s name first appears in Cat- 
egory Two, that attorney’s name shall be de- 
leted from the per curiam. 

“(20.) The late penalties set out in this Rule 
shall not apply to any attorney whose license 
(a) has been placed in inactive status by the 
Committee on Professional Conduct or (b) is the 
age 65 or older and who certifies that his or her 
primary source of income does not derive from 
the practice of law. 

“(21.) This Rule shall be effective for license 
fees due for the year 2015, and shall not be 
applied retroactively to any previous year. 

“(22.) All deadlines imposed by this rule shall 
be subject to the extension of time for deadlines 
occurring on a day when the Clerk’s office is 
closed, as provided in Rule 9 of the Rules of 
Appellate Procedure-Civil.” 


CASE NOTES 


Constitutionality. 

Subdivision (C) of this rule was unconstitu- 
tional to the extent the Rule provided for the 
automatic suspension of a lawyer’s license 
without procedural due process because this 
deprived a lawyer of a protected property right 
to pursue his or her profession without notice 
and an opportunity to be heard. Chandler v. 
Martin, 2014 Ark. 219, 433 S.W.3d 884 (2014). 


Judicial Qualifications. 

Judicial candidate’s occasional failure to pay 
an annual attorney licensing fee, causing auto- 
matic suspension under subdivision (C) of this 
rule did not make the candidate ineligible for 
office due to not being licensed to practice law 
for the six years preceding taking office, be- 
cause the candidate remained licensed when 
suspended, since the candidate’s license was 
not terminated and the candidate’s name was 
not removed from the list of licensed attorneys. 
Chandler v. Martin, 2014 Ark. 219, 433 S.W.3d 
884 (2014). 

Judicial candidate was a licensed attorney 
for six years before the date of taking office, as 
Ark. Const. Amend. 80, § 16(B) required, be- 
cause, inter alia, subdivision (E) of this rule, 


telling the Clerk to keep a list of attorneys no 
longer licensed and the reasons therefor, in- 
cluding delinquency of fee, did not show the 
candidate was no longer licensed because (1) 
the candidate’s privilege to practice law was not 
terminated, and (2) the more specific subdivi- 
sion (C) governed. Kelly v. Martin, 2014 Ark. 
217, 433 S.W.3d 896 (2014). 

Judicial candidate was a licensed attorney 
for six years before the date of taking office, as 
Ark. Const. Amend. 80, § 16(B) required, be- 
cause, inter alia, the candidate’s non-payment 
of an annual license fee for 45 days, automati- 
cally suspending the candidate under this rule, 
did not terminate the candidate’s license or 
remove the candidate from the list of licensed 
attorneys. Kelly v. Martin, 2014 Ark. 217, 433 
S.W.3d 896 (2014). 

Judicial candidate was a licensed attorney 
for six years before the date of taking office, as 
Ark. Const. Amend. 80, § 16(B) required, be- 
cause, inter alia, the word “reinstatement” in 
subdivision (C)(2) of this rule did not mean the 
candidate’s license was lost because the candi- 
date’s privilege to practice law was reinstated, 
not the candidate’s license. Kelly v. Martin, 
2014 Ark. 217, 483 S.W.3d 896 (2014). 


Rule VIII. Duties of the Executive Secretary. 


The Board shall receive administrative and clerical support as provided by 
order of the Arkansas Supreme Court. If an individual is employed by the 
Court to provide such support, that person shall be known as the Executive 
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Secretary of the Arkansas State Board of Law Examiners. Compensation for 
the Executive Secretary shall be set by the Court. 

The duties of the Executive Secretary are purely ministerial. The Executive 
Secretary shall attend to all necessary correspondence of the Board and make 
available to applicants all needed information relative to admission to the Bar 
of Arkansas. 

The Executive Secretary shall give such bond as may be required by the 
Board, and shall keep a faithful account of all fees collected and expenditures 
made; make a detailed report of same to the Board at each regular meeting; 
and shall perform such other duties as may be directed by the Board, or the 
Court. The Executive Secretary, with the advice and counsel of the Board, shall 
be authorized to develop and utilize appropriate forms, letters, and other 
documents to enhance efficient administration of the bar admission process. 


HISTORY: 237 Ark. 977, January 1963.; 
adopted and; amended by Per Curiam May 18, 
1992; amended June 17, 2004. 


Rule IX. Examination — Subjects — Passing Grade. 


A. Uniform Bar Examination. All examinations given by the Arkansas 
Board of Law Examiners (beginning with the February 2020 Exam) shall be 
prepared by the National Conference of Bar Examiners and shall consist of six 
Multistate Essay Examination questions, two Multistate Performance Test 
questions and the Multistate Bar Examination, which is made up of 200 
multiple choice questions. 

Subjects tested on the UBE may include, but not be limited to: Business 
Associations, Civil Procedure, Conflicts of Law, Constitutional Law, Contracts, 
Criminal Law and Procedure, Evidence, Family Law, Real Property, Secured 
Transactions, Torts, and Trusts and Estates. 

Multistate Performance Test. The Multistate Performance Test (MPT) pres- 
ents problems which arise in a variety of fields of law which include the subject 
area as set forth in the preceding paragraphs as well as other fields of law. 
However, materials provided with the examination provide sufficient substan- 
tive information to complete the task set forth in each MPT question. 

Pass/Fail Determination. The answers to each essay question and each MPT 
question will be graded on a scale ranging from 65 through 85. This score shall 
be designated as the applicant’s “raw” score on a question. 

The distribution of the total written raw scores acquired by applicants on a 
given examination will be converted to a score distribution that has the same 
mean and standard deviation as those same applicants’ Multistate Bar 
Examination scale scores on that examination. The score on this converted 
scale that corresponds to the applicant’s total written raw score shall be 
designated as the applicant’s “written scale” score. An applicant’s total exami- 
nation score shall be determined by the following formula: total score = 
written scale score + MBE scale score. An applicant shall pass the 
examination if he or she earns a total score of 270 points or higher. 

The Board shall destroy all examination papers, including questions and 
answers, at the time of the next succeeding bar examination. However, the 
original copy of each question shall be maintained in accordance with Rule III. 


B. MULTISTATE PROFESSIONAL RESPONSIBILITY EXAMINATION 


B. Multistate Professional Responsibility Examination. The provi- 
sions of Section A of this rule, titled UNIFORM BAR EXAMINATION, and the 
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provisions of Rules II and IV of the Rules Governing Admission to the Bar shall 
govern the semiannual general examinations conducted by the Arkansas State 
Board of Law Examiners. 

As a prerequisite for admission to the Bar of Arkansas by examination each 
applicant shall be required to attain a scaled score of 85 or more on the 
Multistate Professional Responsibility Examination (MPRE). This score shall 
be considered independent of the total score as set out in Section A of this rule. 
Any applicant may take the MPRE prior to a general examination, or within 
one (1) year from conduct of a general examination at which the applicant 
receives a passing score. Individuals who successfully complete the MPRE are 
allowed to retain, or transfer from another jurisdiction, their passing score for 
a period not exceeding three years from the date upon which the individual 
took the MPRE. There is no limit on the number of times that an applicant may 


take the MPRE without passing. 


HISTORY: Per Curiam November 1, 1971; 
amended June 18, 1984; amended April 4, 
1988; adopted and amended May 18, 1992; 
amended June 7, 1993; amended January 18, 
1994; amended May 15, 1995; amended June 2, 
1997; amended May 27, 1999; amended Novem- 
ber 30, 2000; amended February 1, 2001; 
amended May 10, 2001; amended April 25, 
2002; amended June 17, 2004; amended May 
24, 2007; amended March 4, 2010; amended 
April 18, 2019, effective October 1, 2019; 
amended December 3, 2020. 


Publisher’s Notes. 

This Rule was amended May 10, 2001, to add 
language concerning the MPT and to set an 
effective date for the new minimum scaled 
score on the MPRE. This Rule was further 
amended April 25, 2002, to determine the 
weight of the MBE and the value of the two 
MPT questions. 


CASE NOTES 


Retaking Exam. 

Under the pre-1997 version of part B. of this 
rule, an attorney desiring to take the Arkansas 
Bar Exam in 1997 is ineligible to take the 
February exam, since the Ethics Exam is not 


given until March; the attorney cannot qualify 
to take the Arkansas Bar Exam until July 1997. 
In re McIntyre, 327 Ark. 129, 986 S.W.2d 553 
(1997). 


Rule X. Applications to take examination. 


All applications for leave to take the examination shall be filed with the 
Executive Secretary on or before November 15 of the year which precedes the 
February examination and April 1 which precedes the July examination. 
Applicants who fail the February Arkansas examination shall have until the 
following May 15 to file an application for the immediately subsequent July 
examination. If such date falls on a Saturday, Sunday, or legal holiday, the 
application deadline shall be on the next day which is not a Saturday, Sunday, 


or legal holiday. 


HISTORY: Per Curiam January 18, 1965; 
amended January 15, 1979; adopted and; 
amended May 18, 1992; amended June 2, 1997, 
effective 1999; amended November 11, 1999. 


Publisher’s Notes. 

By Per Curiam dated June 2, 1997, the 
Supreme Court provided: “The Arkansas State 
Board of Law Examiners has recommended a 
change in the application filing date for initial 
admission to the Bar. The purpose of such 


change is to provide the Board with additional 
time in which to conduct character and fitness 
investigations pursuant to Rule XIII of the 
Rules Governing Admission to the Bar. We 
conclude that moving the application deadline 
forward will enhance the ability of the Board to 
conduct such investigations. Accordingly, we 
adopt and republish Rule X and Regulation V 
as they appear on the attachment to this per 
curiam. 

“Recognizing that this modification of the 
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Rules is a significant change, we find that 
deferral of its implementation for a substantial 
period of time is advised. Hence, the revised 
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Rule XII 


Rule X and Regulation V will not take effect 
until the filing period established for the July 
1999 general bar examination.” 


Rule XI. Expense fee. 


A fee, as established from time to time by the Court must accompany initial and 
subsequent applications to take the bar examination as well as applications for 
admission on motion as set forth in Rule XVI Admission on Motion, Rule XVII 
Military Spouse Temporary Admission, and Rule XVIII Admission by Transfer of 
UBE Score of these rules. Remittances for such fees shall be made by Post-Office 
Money Order or Cashier’s Check payable to the Clerk of the Supreme Court. Fees 
thus provided shall be used by the Board to defray the expenses of examination, and 
necessary expenses of the Board Members while attending meetings. The members 
of the Board shall be entitled to receive per diem, and reasonable reimbursement for 
expenses of meals, lodging, and transportation as may be set from time to time by 
the Court. Fees shall also be used to assist the Board and the Executive Secretary 


in carrying out their duties under these rules. 


HISTORY: Per Curiam April 21, 1969; 
amended October 25, 1976; amended April 238, 
1979, effective July 1, 1979; amended June 30, 
1980, effective September 1, 1980; adopted and; 
amended May 18, 1992; amended June 17, 
2004; amended December 3, 2020. 


Publisher’s Notes. 

By Per Curiam dated June 6, 2002, the 
Supreme Court of Arkansas provided: “In July 
2002, the Arkansas Bar Examination will be 
expanded to include an additional day. Such an 
increase will incur significant additional ex- 
penses for proctors, meeting rooms, and other 
expenses. In addition, the expanded time frame 
includes the addition of a separate test seg- 


ment, the Multistate Performance Test (MPT). 
There will be additional costs attendant to 
purchasing that examination from the National 
Conference of Bar Examiners. 

“For these reasons, the Arkansas State Board 
of Law Examiners has unanimously recom- 
mended to this Court that the Arkansas Bar 
Examination fee be increased to $325.00, effec- 
tive with the February 2003 examination. We 
agree. 

“Therefore, as set forth in Rule XI of the 
Rules Governing Admission to the Bar the 
examination expense fee for the general Arkan- 
sas Bar Examination is set at $325.00, effective 
with the February 2003 examination.” 


Rule XII. Requirements for taking examination. 


1. Graduation from a law school shall not confer the right of admission to the bar. 
2. Candidates may be a United States citizen, an alien lawfully admitted for 
permanent residence, or an alien otherwise authorized to work or study 


lawfully in the United States. 


3. No candidate shall be allowed to take the bar examination unless the 
applicant has graduated, or completed the requisites for graduation, from a 
Law School approved by the American Bar Association. 

4. An applicant shall not be limited to the number of times he or she may 


take the Arkansas Bar Examination. 


5. The requirements set forth in this rule, as well as the other Rules 
Governing Admission to the Bar, are exclusive and may not be contravened or 
supplemented except by further order of the Arkansas Supreme Court. 


HISTORY: Per Curiam February 10, 1969 
as; amended September 22, 1969; amended 
September 11, 1972; amended December 10, 
1979; amended March 23, 1983; adopted and; 
amended May 18, 1992; amended January 18, 
1994; amended September 16, 1996; amended 
June 17, 2004; amended September 22, 2005. 


Court’s Comment to March, 1983 Amend- 
ment. 

The amended rules no longer exclude aliens 
lawfully residing in the United States from 
taking the bar examination or being admitted 
to the Arkansas Bar under the reciprocity rule. 
See In Re Griffiths, 413 U.S. 717, 93 S. Ct. 2851, 
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37 L. Ed.2d 910 (1973). Falsehoods, misrepresentations, imperson- 
The purpose of this amendment is to rescind ations, and other irresponsible conduct as bear- 
the immunity from criminal liability that was ing on requisite good moral character for ad- 


incorporated in the Rules in 1976. mission to bar — Conduct related to admission 
to bar. 107 ALR 5th 167. 

RESEARCH REFERENCES Failure to pay creditors as affecting appli- 
cant’s moral character for purposes of admis- 

ALR. sion to the bar. 108 ALR 5th 289. 


Sexual conduct or orientation as ground for U. Ark. Little Rock L.J. Sallings, Survey of 
denial of admission to bar. 105 ALR 5th 217. Arkansas Law, 3 U. Ark. Little Rock L.J. 277. 


CASE NOTES 


Validity of Rule. who desires to take the bar examination. In re 

Authority of court in regulating the practice Pitchford, 265 Ark. 752, 581 S.W.2d 321, cert. 
of law includes the preparation of rules deter- denied, 444 U.S. 863, 100 S. Ct. 131, 62 L. Ed. 
mining and setting out the qualifications of one 2d 85 (1979). 


Rule XIII. Standards and procedures for admission; readmission; and 
reinstatement. 


The practice of law is a privilege. Admission to practice is based upon the 
grade made on the examination if one is taken, moral qualifications, and 
mental and emotional stability. 


Generally 


Every applicant for admission, readmission, or reinstatement, shall com- 
plete and file with the Executive Secretary (Secretary) of the Board of Law 
Examiners (Board) an application, verified under oath, on a form approved by 
the Board. The Board may conduct whatever investigation it deems appropri- 
ate as to any applicant. 

Upon receipt of a petition seeking readmission to the bar after disbarment or 
surrender of license, the Board shall cause a public notice of pendency of the 
petition to be placed in a newspaper of general circulation in the State and one 
newspaper of local circulation. The site for publication of the local notice shall 
be left within the discretion of the Secretary based upon the circumstances 
surrounding the applicant’s surrender or disbarment. These notices shall be 
published at least 30 days prior to the hearing or decision by the Chair of the 
Board (Chair) pursuant to this rule. The notice shall be in such form as 
designated by the Board. 

Further, where an application is for readmission subsequent to disbarment 
or surrender of license, such application shall be subject to the limitations set 
forth in Section 24 — Readmission to the Bar — of the Procedures of the 
Arkansas Supreme Court Regulating Professional Conduct of Attorneys at 
Law, or its successor rule. 

The determination of eligibility of every applicant shall be made in accor- 
dance with this rule and the burden of establishing eligibility shall be on the 
applicant. The standard of proof is preponderance of the evidence. 

Any proceedings at which the testimony of witnesses is being taken under 
oath shall be open to the public. 
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A. Initial Review 


Applications for admission, readmission after disbarment or surrender, or 
reinstatement after suspension pursuant to Rule VII(D) of these rules, shall be 
reviewed by the Secretary of the Board. Any application which raises questions 
of eligibility based upon the standards set out in this rule shall be referred to 
the Chair. The Chair, applying the standards set out in this rule, shall 
determine whether: the applicant is eligible for admission, readmission, or 
reinstatement; to recommend the deferral of the admission decision; or, the 
Chair is unable to determine eligibility for admission, readmission, or 
reinstatement. 


B. Standards 


In addition to meeting all other requirements of the Rules Governing 
Admission to the Bar, every applicant for admission and every applicant for 
readmission or reinstatement of license to practice must be of good moral 
character and mentally and emotionally stable. 


C. Decision of Chair — Admission, Readmission, or Reinstatement 
Granted 


In the event the Chair determines that an applicant for admission is eligible, 
the Chair shall notify the Secretary, who shall certify to the Clerk of the 
Supreme Court (Clerk) that the applicant is eligible for admission. 

In the event the Chair determines that an applicant for reinstatement is 
eligible, the Chair shall certify to the Clerk that the applicant is eligible for 
reinstatement. The Chair may condition such reinstatement upon the appli- 
cant taking the examinations as set forth in Rule IX of these rules or its 
successor rule. 

In the event the Chair determines that an applicant for readmission after 
disbarment or surrender of license is eligible, the Chair shall so notify the 
applicant. The applicant will then be required to file a motion with the 
Arkansas Supreme Court as set forth in paragraph 2 of Section G of this rule. 
The Chair may condition such readmission upon the applicant taking the 
examinations as set forth in Rule IX of these rules or its successor rule. 


D. Deferral of Admission Decision 


The Chair shall annually appoint a Deferral of Admission Committee 
(Committee) composed of three (3) members. The committee members shall 
serve terms of one year subject to reappointment by the Chair. The Chair shall 
not be eligible to serve on the committee. The Chair shall designate the Chair 
of the committee. 

In the event the Chair concludes that an applicant by examination might be 
eligible for admission absent circumstances set out hereafter, then the Chair 
may defer the eligibility decision and provide the applicant with the alterna- 
tive of participation in a deferral of admission program (program). The 
circumstances which might warrant such a deferral are: an applicant currently 
has a condition or impairment resulting from alcohol or other chemical or 
substance abuse which currently adversely affects the applicant’s ability to 
practice law in a competent and professional manner. 

In such cases, the applicant shall be notified of the Chair’s determination by 
certified, return receipt, restricted delivery mail. The applicant shall have 
thirty (30) days from receipt of notice in which to advise the Secretary that he 
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or she is agreeable to participating in the program on such terms, and for such 
period of time, as may be set by the Committee. Failure of the applicant to 
timely agree to the program shall cause the application to be referred to the 
Board and processed as set forth in section E of this rule. 

In the event an applicant elects the deferral of admission program, the 
committee shall secure such evidence as may be necessary to establish the 
terms and duration of the program. Such materials may include: documentary 
evidence supplied by the applicant; evidence secured by the Secretary; evi- 
dence acquired by an informal conference with members of the committee; or 
such other evidence as the committee may consider necessary to their decision. 
Prior to establishing the terms and duration of any deferral of admission 
program, the committee may reject the applicant as a candidate for the 
program. In such case, the applicant shall then be referred to the Board and 
processed as set forth in section E of this rule. 

In the event the committee accepts the applicant as a participant in the 
program, then the applicant will sign an agreement with the committee which 
sets forth the terms and duration of the program. All expenses relating to the 
program shall be borne by the applicant, and this shall be part of the 
agreement. In the event the applicant does not sign the agreement within 
thirty (30) days of notification thereof, the deferral of admission for that 
applicant shall deem to have been waived. The applicant shall then be referred 
to the Board for disposition in accord with section E of this rule. 

The deferral agreement may continue for a period not to exceed two (2) 
years. 

At the conclusion of the deferral period, or anytime prior thereto, the 
committee shall determine whether the applicant has complied with all terms 
and conditions of the deferral agreement, and the committee shall so notify the 
Board. The Board shall then, by majority vote, make a determination as to 
whether the applicant is eligible for admission. In the event of a favorable 
Board vote, The Secretary shall then certify to the Clerk that the applicant is 
eligible for admission. 

In the event the Committee determines that the applicant has failed to 
comply with the terms and requirements of the deferral agreement he or she 
shall be referred to the full Board for disposition in accord with the provisions 
of section E of this rule. 


E. Referral to Board — Hearing — Procedures 


In the event the Chair is unable to determine eligibility of the referred 
applicant, or in instances where other provisions of this rule mandate referral 
of the applicant to the Board for determination of eligibility, then the applicant 
shall be notified of such determination. The applicant shall be advised that he 
or she has a right to a hearing on the question and the right to be represented 
by counsel at the expense of the applicant. Such notice shall be sent by 
certified, return receipt, restricted delivery mail. The applicant shall have 
thirty (30) days from receipt of the notice to request a hearing. Such request 
shall be in writing and addressed to the Secretary. 

Upon request of the applicant, the Chair shall appoint a hearing panel 
(panel) from the Board comprised of not less than three members who shall 
proceed to a hearing as hereafter provided. The Chair shall not be eligible to 
serve thereon. Absent exigent circumstances, the hearing shall be conducted 
within 60 days after the Secretary is notified that the applicant requests a 
hearing. The Chair shall designate a member to serve as Chair of the panel. 
For good cause shown, the Chair of the panel may grant extensions of time. 
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This panel shall be appointed for the sole purpose of making a full and 
accurate record of all facts and circumstances affecting the application. 

The Secretary shall act as evidence officer for the hearing with the respon- 
sibility of procuring and presenting evidence that may be pertinent, either for 
or against the applicant. However, for good cause shown, the Chair of the 
Board is authorized to appoint a substitute evidence officer. 

At the start of the hearing, the evidence officer shall establish that all 
procedural requirements have been met as required by this rule and introduce 
documentary evidence. The applicant shall then present evidence in support of 
the application without regard to rules of evidence but subject to cross- 
examination. At the close of the applicant’s presentation, the evidence officer 
shall then present any additional evidence which is pertinent, subject to 
cross-examination, and the applicant shall then be permitted to introduce any 
additional evidence which may be pertinent in rebuttal, subject to cross- 
examination. The record may be held open for a set period to acquire additional 
evidence. 

All costs and expenses attributable to the preparation and distribution of the 
transcript shall be borne by the applicant. The applicant shall be required to 
post a bond as set by the Secretary to insure payment of such costs and 
expenses. The panel shall have authority to issue summons for any person or 
subpoenas for any witness, directed to any Sheriff or State Police Officer within 
the State, requiring the presence of any party or the attendance of any witness 
before it, to include production of pertinent documents or records. Such process 
shall be issued under the seal of the Supreme Court of the State of Arkansas 
and be signed by the Chair of the panel, or the Secretary. Summonses or 
subpoenas shall be served in any manner provided by the Arkansas Rules of 
Civil Procedure for service of process. Likewise, the affected applicant shall be 
entitled to compel, by summons or subpoena issued in the same manner, the 
attendance and testimony of witnesses, and the production of pertinent 
documents or records. The Circuit Court of Pulaski County shall have the 
power to enforce process. Disobedience of any summons or subpoena or refusal 
to testify shall be regarded as constructive contempt of the Arkansas Supreme 
Court. 

Failure of the applicant to timely request a hearing or tender the bond 
required by the Secretary shall cause the application to be administratively 
terminated. After such termination, the applicant must file a new application 
for admission, readmission, or reinstatement, accompanied by the appropriate 
fees. 

At the conclusion of the hearing, a copy of the transcript of the proceedings 
shall be submitted without comment to each member of the Board and the 
applicant. The Board, within thirty (30) days of receipt of the transcript, after 
considering the entire record de novo, shall by majority vote, determine the 
eligibility of the applicant. Thereafter, within sixty (60) days of said vote, the 
Board shall cause to be filed with the Secretary the findings of fact and 
conclusions of the Board, a copy of which shall be delivered to the applicant. 
Any concurrence or dissent in writing shall be made a part of the record and a 
copy furnished to the applicant. In instances where the Board votes to grant 
admission of a new applicant, no findings of fact and conclusions are required. 


¥F. Board Decision — Evidentiary Hearing — Admission, Readmis- 
sion or Reinstatement Denied — Appeal 


Within thirty (30) days of receipt of written findings of the Board denying 
eligibility, the applicant may appeal said findings to the Supreme Court of 
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Arkansas for review de novo upon the record. Such appeal shall be prosecuted 
by filing a written notice of appeal with the Clerk with a copy to the Secretary. 
The notice of appeal shall specify the party taking the appeal; shall designate 
the order of the Board from which appeal is sought; and, shall designate the 
contents of the record on appeal. The notice shall also contain a statement that 
the transcript, or specific portions thereof, have been requested from the 
Secretary. The Secretary shall certify the record as being a true and correct 
copy of the record as designated by the parties and it shall be the responsibility 
of the appellant to transmit such record to the Clerk. The record on appeal 
shall be filed with the Clerk within ninety (90) days from filing of the notice of 
appeal, unless the time is extended by order of the Board. In no event shall the 
time be extended more than seven (7) months from the date of entry of the 
order of the Board. Such appeals shall be processed in accord with pertinent 
portions of the Rules of the Supreme Court and Court of Appeals of the State 
of Arkansas. 


G. Board Decision — Evidentiary Hearing — Admission, Readmis- 
sion or Reinstatement Recommended 


The Board may recommend that an applicant be certified for admission. In 
such cases, the Secretary shall certify to the Clerk that the applicant is eligible 
for admission. 

The Board may recommend readmission of an applicant subsequent to 
disbarment or surrender of license, or reinstatement after suspension of 
license pursuant to Rule VII (D) where a hearing panel has been appointed. In 
the Board’s discretion, the applicant may be required to take the examinations 
set forth in Rule IX of these rules, or its successor rule. Subsequent to such 
recommendation the applicant shall file with the Court a motion pursuant to 
Rule 2-1 of the Rules of the Supreme Court and Court of Appeals, or its 
successor rule. Such a motion must be filed within thirty (30) days of receipt of 
notice that the Board has recommended readmission or reinstatement. The 
applicant shall file a single copy of the original transcript of the hearing, if one 
has been conducted, to include the findings of fact and conclusions, or, the 
original copy of the authorization for readmission which has been issued by the 
Chair of the Board. The motion filed in conjunction with the transcript or 
recommendation from the Chair shall briefly summarize the circumstances 
leading to the disbarment, surrender, or suspension. The matter shall then be 
referred to the Arkansas Supreme Court for disposition, at its discretion, in 
accordance with regular motion practice pursuant to Rule 2-1 or its successor 
rule. 


H. General 


All other Rules Governing Admission to the Bar are hereby amended to 
conform with the provisions of this rule. 


HISTORY: Per Curiam May 18, 1992; moral character for purposes of admission to 
amended January 18, 1994; amended May 13, _ the bar. 3 ALR 6th 49. 
1996; amended March 26, 1998; amended No- 
vember 20, 2003; amended June 17, 2004. 


Ark. L. Rev. 
RESEARCH REFERENCES Partin v. Bar of Arkansas: The Good Moral 
Character Requirement for Arkansas Bar Ap- 
ALR. plicants, 49 Ark. L. Rev. 829. 


Criminal record as affecting .applicant’s 
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CASE NOTES | 


Appellate Review. 

A petition for reinstatement to the bar pur- 
suant to this rule results in proceedings which 
are civil in nature, and thus the “clearly erro- 
neous” standard for review, as provided in Ark. 
R. Civ. P. 52, applies to the reinstatement 
proceedings. In re Shannon, 274 Ark. 106, 621 
S.W.2d 853 (1981). 

A federal district court lacks subject matter 
jurisdiction to review a state court’s allegedly 
unconstitutional denial of an attorney's admis- 
sion to the bar; the state court action is judicial 
in nature, and final state court judgments may 
be reviewed only by the U.S. Supreme Court. 
Partin v. Arkansas State Bd. of Law Exmrs., 
863 F. Supp. 924 (E.D. Ark. 1994), affd, Partin 
v. Arkansas State Bd. of Law Examiners, 56 
F.3d 69 (8th Cir. 1995). 


Burden of Proof. 

The applicant has the burden of proving 
eligibility and must do so by a preponderance of 
the evidence. Partin v. Bar of Ark., 320 Ark. 37, 
894 S.W.2d 906 (1995). 

In cases in which the Supreme Court is asked 
to review a moral character decision of the 
Board, the court is concerned with whether the 
applicant proved that he or she had sufficient 
moral character by a preponderance of the 
evidence. Partin v. Bar of Ark., 320 Ark. 37, 894 
S.W.2d 906 (1995). 


Fitness to Practice Law. 

The issue of whether chemical dependency 
involving the use of illegal drugs disqualifies 
one from practicing law rather than moral 
turpitude, is one of fitness to practice law; 
therefore, where applicant had two episodes of 
relapse and had been free of drug usage for two 
years, it was not unreasonable to require two 
more years of sobriety. In re Crossley, 310 Ark. 
435, 839 S.W.2d 1 (1992). 

The Board of Law Examiners properly found 
that an applicant failed to establish good moral 
character where (1) he was suspended from the 
practice of dentistry and surrendered his li- 
cense after he admitted that he billed an insur- 
ance company for services not rendered and 
later practiced dentistry while his license was 
suspended, (2) he failed to accept responsibility 
for certain aspects of his misconduct and failed 
to show that he rehabilitated himself, and (3) 
he gave false, misleading, or incomplete an- 
swers on his bar application character ques- 
tionnaire. Shochet v. Arkansas Bd. of Law 
Exam’rs, 335 Ark. 176, 979 S.W.2d 888 (1998). 


Initial Applicants. 

The procedural provisions in this rule for 
cases in which there were character and fitness 
issues applied to an initial applicant prior to 
the 1994 Amendment, the Amendment which 


made this rule’s applicability to initial appli- 
cants clear. Partin v. Bar of Ark., 320 Ark. 37, 
894 S.W.2d 906 (1995). 

When a former attorney has been out of the 
law practice for a considerable amount of time, 
it is not likely that the Supreme Court would 
order immediate reinstatement to the bar. 
Rather, it is more likely that he or she would 
only be deemed morally fit to take the bar 
examination once again and, if he or she passed 
the exam, then the license could be reinstated. 
In re Butcher, 322 Ark. 24, 907 S.W.2d 715 
(1995). 


Jurisdiction. 

Petition for admission to the Bar of Arkansas 
was dismissed for lack of original jurisdiction; 
the court’s jurisdiction in connection with ap- 
plications for admission to the bar is solely for 
appellate review of the decisions of the Board of 
Law Examiners. Partin v. State Bd. of Law 
Exmrs., 329 Ark. 496, 950 S.W.2d 460 (1997). 


Petition for Reinstatement. 

On appeal from a denial of a petition for 
reinstatement to practice law, the findings of 
the State Board of Law Examiners are re- 
viewed de novo, and unless clearly erroneous, 
they will not be set aside. Scales v. State Bd. of 
Law Exmrs., 282 Ark. 578, 669 S.W.2d 895 
(1984). 

It was premature for the Supreme Court to 
take any action concerning petitioner’s applica- 
tion for reinstatement of her law license where 
she had not yet taken the bar examinations and 
thus all of the conditions for reinstatement had 
not been satisfied. In re Baxter, 323 Ark. 232, 
913 S.W.2d 791 (1996). 


Readmission Granted. 

Because the attorney committed the drug 
and drug paraphernalia possession crimes with 
only a reckless mental state under §§ 5-2- 
202(3), 5-2-203(b), had been rehabilitated, had 
successfully completed his suspended sentence, 
and had successfully established his present 
mental and emotional stability and good moral 
character, the attorney was not prevented from 
being readmitted to the Arkanses Bar under 
Ark. Sup. Ct. P. Reg. Prof’] Conduct § 24(B)(2), 
and his request for readmission to the Arkan- 
sas Bar pursuant to Ark. R. Admis. Bar XITI(G) 
was granted. In re Haynes, 2013 Ark. 102, 426 
S.W.3d 411 (2013). 


Reinstatement Denied. 

Former attorney failed to meet his burden of 
establishing eligibility for reinstatement under 
this rule where the conduct for which he was 
convicted involved dishonesty, breach of trust, 
serious interference with the administration of 
justice and undermined the confidence of the 
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public in the system of justice and the legal continued to practice law, then in seeking rein- 

profession. In re Lee, 305 Ark. 196, 806 S.W.2d statement he falsely stated under oath that he 

382 (1991). had terminated practice. In re Lewis, 308 Ark. 
Petition for reinstatement was denied where 610, 826 S.W.2d 264 (1992). 

applicant was suspended from the bar but 


Rule XIV. Practice by Comity. Pro Hac Vice Appearance. Require- 
ments for Participation in Arkansas Proceedings by a 
Non-Resident Attorney, not licensed to practice law in 
Arkansas by the Arkansas Supreme Court. 


(a) For purpose of this specific rule, the term “Non-Resident Attorney” refers 
specifically to an attorney admitted to practice law in another State, District of 
Columbia, or territory, which would allow an Arkansas attorney to seek 
permission to participate in the proceedings of any particular case in the other 
courts of the State of licensure of the “Non-Resident Attorney.” 

(b) Anon-resident attorney requesting permission to participate in proceed- 
ings in a court in this State shall pay a fee of $200 for each case in which the 
attorney is requesting to participate. Fees under this Rule shall be collected in 
the same manner as the annual attorney license fee collected by the Clerk of 
the Arkansas Supreme Court. The Clerk shall cause the fees received pursuant 
to this Rule to be allocated to the Bar of Arkansas. A nonresident attorney who 
files a motion requesting permission to participate in proceedings in a court in 
this State shall provide to that court accompanying proof of payment of the fee 
required herein. Proof shall be provided to the non-resident attorney by the 
Clerk of the Arkansas Supreme Court. Except as otherwise provided by this 
rule, the non-resident attorney fee is a mandatory initial requirement. Upon 
completion of this requirement and receipt of payment issued by the Clerk of 
the Supreme Court, the non-resident attorney shall file with the applicable 
Arkansas court a written, sworn motion requesting permission to participate 
in a particular case. The motion shall contain: (1) the office address, telephone 
number, fax number, and email address of the non-resident attorney movant; 
(2) the name and Arkansas Bar ID number of an attorney licensed in Arkansas, 
with whom the non-resident attorney will be associated in the Arkansas 
proceedings, and that attorney’s office address, telephone number, fax number, 
and email address; (3) a list of all cases, including case number and caption, in 
Arkansas courts in which the non-resident attorney has participated or served 
as counsel or sought leave to appear or participate within the two years 
preceding the filing of the Motion; (4) a list of jurisdictions in which the 
non-resident attorney is licensed, including federal courts, and a statement 
that the non-resident attorney is or is not an active member in good standing 
in each of those jurisdictions; (5) a statement that the non-resident attorney 
has or has not been the subject of disciplinary action by the Bar or courts of any 
jurisdiction in which the attorney is licensed and a description of any such 
disciplinary actions; (6) a statement that the non-resident attorney has or has 
not been denied admission, including admission pro hac vice, to the courts of 
any State or to any federal court; (7) a statement that the non-resident 
attorney is familiar with the Arkansas Supreme Court Rules of Professional 
Conduct governing the conduct of members of the Bar of Arkansas, and will at 
all times abide by and comply with the same so long as such Arkansas 
proceeding is pending and said Applicant has not withdrawn as counsel 
therein. 

(c) Except as otherwise provided by this rule, the motion of the non-resident 
attorney seeking permission to participate in Arkansas proceedings must be 
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accompanied by an affidavit of the resident practicing Arkansas attorney with 
whom the non-resident attorney will be associated in the proceeding of a 
particular case. The affidavit must contain a statement that the resident 
attorney recommends the non-resident attorney applicant be granted permis- 
sion to participate in the particular proceeding before the court. In addition, 
the resident practicing Arkansas attorney must sign the Motion filed by the 
non-resident attorney. 

(d) In the case of a non-resident attorney who seeks to represent an indigent 
person in proceedings in a court of this state as provided in Administrative 
Order No. 15.2, the fee required by this rule shall be waived. For purposes of 
this rule, a motion of the non-admitted attorney stating that the requirements 
of Administrative Order No. 15.2 have been satisfied, along with a letter from 
the sponsoring entity to that effect, shall be sufficient to satisfy the require- 
ments of (b) and (c) of this rule. 

(e) The court may examine the non-resident attorney to determine that the 
non-resident attorney is aware of and will observe the ethical standards 
required of attorneys licensed in Arkansas. If the court determines that the 
non-resident attorney is not a reputable attorney who will observe the ethical 
standards required of Arkansas attorneys, that the non-resident attorney has 
been engaging in the unauthorized practice of law in the state of Arkansas, or 
that other good cause exists, the court may deny the motion. 

(f) The court shall deny the pro hac vice motion of a non-resident attorney 
when the non-resident resident attorney has participated, served as counsel, 
or entered an appearance pro hac vice in three (3) cases in the State of 
Arkansas during the twelve months prior to the filing of the motion. 

(g) If, after being granted permission to participate in the proceedings of any 
particular case in Arkansas, the non-resident attorney engages in professional 
misconduct as that term is defined by the Arkansas Supreme Court Rules of 
Professional Conduct, the court may revoke the non-resident attorney’s per- 
mission to participate in the Arkansas proceedings and may cite the non- 
resident attorney for contempt. In addition, the court may refer the matter to 
the Arkansas Supreme Court Office of Professional Conduct. 

(h) The filing of any motion under this Rule constitutes submission to the 
jurisdiction of the Arkansas Supreme Court Committee on Professional Con- 
duct. 


HISTORY: Per Curiam October 6, 1975; ad- 
opted and; amended May 18, 1992; amended 
October 20, 2016, effective January 1, 2017. 


CASE NOTES 


Compliance with Rule. 

A motion for an extension of time for the 
filing of a brief by a nonresident attorney is 
subject to dismissal for noncompliance with 
this rule, and if he failed to sign a written 
statement submitting himself to all disciplin- 
ary procedures applicable to Arkansas lawyers 
within 20 days, the motion would be dismissed. 
Walker v. State, 274 Ark. 124, 622 S.W.2d 193 
(1981); Walker v. State, 274 Ark. 325, 624 
S.W.2d 439 (1981). 

Where appellants’ attorneys, who were li- 
censed in Oklahoma but not in Arkansas, filed 
appellants’ medical malpractice complaint on 


the last day of the limitations period, but did 
not file motions for admission pro hac vice until 
eight months later, the trial court properly 
dismissed the complaint; since this rule re- 
quired that the pro hac vice motions be filed 
before the attorneys practiced law in Arkansas, 
the complaint was a nullity and, thus, no valid 
complaint was filed within the limitations pe- 
riod. Preston v. Univ. of Ark. for Med. Scis., 354 
Ark. 666, 128 S.W.3d 430 (2003). 


Corporation Counsel. 
To permit one to qualify under the require- 
ment that he be engaged in the actual practice 
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_ of law upon the basis of legal activity princi- 
pally performed in this state for a single. corpo- 
rate client-employer would be tantamount to 
affixing an ex post facto imprimatur of approval 
_ on what might be construed as the unauthor- 
_ ized practice of law, and is contrary to the policy 
expressed by this rule. Undem v. State Bd. of 
Law Exmrs., 266 Ark. 683, 587 S.W.2d 563 
(1979). 


Practice of Law. 

It is quite true that the practice of law is not 
confined to services by an attorney in a court of 
justice; it also includes any service of a legal 
nature rendered outside of courts and unre- 
lated to matters pending in the courts. Undem 
yv. State Bd. of Law Exmrs., 266 Ark. 683, 587 
S.W.2d 563 (1979). 

Service as president and chief executive offi- 


Rule XV. Student practice. 


RULES GOVERNING ADMISSION TO THE BAR 


Rule XV 


cer of a bank and trust did not constitute 
“active practice of the law.” Undem v. State Bd. 
of Law Exmrs., 266 Ark. 683, 587 S.W.2d 563 
(1979). 


Sufficiency of Motion. 

The court would not admit, pro hac vice, an 
attorney licensed in Texas since neither the 
motion nor affidavit mentioned (1) whether 
Texas courts would allow Arkansas attorneys to 
appear by comity in a similar situation or (2) 
that the attorney resided outside Arkansas. 
Willett v. State, 334 Ark. 40, 970 S.W.2d 804 
(1998). 


Cited: 
Hicks v. State, 324 Ark. 450, 921 S.W.2d 604 
(1996). 


A. Purpose. The bench and the bar are primarily responsible for providing 
competent legal services for all persons, including those unable to pay for these 
services. As one means of providing assistance to lawyers who represent clients 
unable to pay for such services and to encourage law schools to provide clinical 
instruction of varying kinds, this rule is adopted by the Arkansas Supreme 


Court (Court). 
B. Activities. 


(1) An eligible law student (student) may appear in any court or before 


any administrative tribunal in this State on behalf of any person if the 
person on whose behalf the student is appearing has indicated in writing 
consent to that appearance and the supervising lawyer (lawyer) has also 
indicated in writing approval of that appearance. 

(2) A student may also appear in any criminal matter on behalf of the 
State or prosecuting authority with the written approval of the prosecuting 
attorney (lawyer) or his or her authorized representative. 

(3) When a student appears pursuant to paragraphs B(1) or (2) above the 
lawyer must be personally present throughout the proceedings and shall be 
fully responsible for the manner in which they are conducted. 

(4) In civil cases and cases in which the student represents a defendant in 
a criminal case, the written consent of the person on whose behalf an 
appearance is being made and the approval of the lawyer shall be filed in the 
record of the case. In courts or administrative tribunals in which the student 
represents the State or prosecuting authority,the approval of the lawyer 
shall be filed of record with the clerk of the court or administrative tribunal. 

(5) An eligible law student may also participate in a law school clinical 
program emphasizing transactional and drafting skills including client 
counseling. 

C. Requirements of Eligibility. In order to make an appearance or provide 
counsel pursuant to this rule, the law student shall: 

(1) Be duly enrolled in a law school approved by the American Bar 
Association; 

(2) Have completed professional responsibility, or the equivalent of such a 
courses [sic]; 

(3) File with the Clerk of this Court the law school dean certification 
described in paragraph E of this rule; 
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(4) File with the Clerk of this Court the supervising lawyer certification 
described in paragraph F of this rule; 

(5) Neither ask for nor receive any compensation or remuneration of any 
kind directly from the person on whose behalf services are rendered, but this 
shall not prevent an attorney, law firm, legal aid bureau, public defender 
agency, or the state, county, or municipality from paying compensation not 
otherwise prohibited by these rules to the student. 

(6) Certify in writing that he or she has read and will comply with this 
rule and with the Model Rules of Professional Conduct adopted by this 
Court. This certification shall be incorporated in the law school dean 
certification described in paragraph E of this rule. 

(7) If appearing under paragraphs B(1), (2) or (3), have completed legal 
studies amounting to at least forty-eight (48) credit hours, or the equivalent 
if the school is on some basis other than a semester basis, including courses 
in civil procedure, evidence, criminal procedure, and professional responsi- 
bility or the equivalent of such courses. 

D. Limitations. 

(1) A student is authorized to practice under this rule only under the 
supervision of: 

(a) The lawyer who signs the supervising lawyer certification described 
in paragraph F of this rule; or, 

(b) Alawyer who is admitted to practice in this State and who otherwise 
meets the requirements of Section H of this rule and is a member of the 
same law firm as the supervising lawyer; or, a lawyer who is admitted to 
practice in this State and is employed by the same law school or public 
office as the supervising lawyer; or, 

(c) Alawyer employed full time by an Arkansas Law School accredited 
by the American Bar Association, may engage in supervision under this © 
section for no more than one year without being admitted to practice in 
this State, providing the lawyer: 

1. is admitted to practice and is in good standing in another state; 
and; 

2. has had at least five years of practice or law teaching in another 
state or states; and, 

3. it shall be the responsibility of the Arkansas law school which 
employs a full time lawyer pursuant to this section to secure and 
maintain documentation confirming that the lawyer meets the require- 
ments of this section, and, the law school dean certification shall contain 
an affirmation by the dean to that effect. 

(2) The authority of a law student to practice under this rule may be © 
terminated by this Court at any time without notice or hearing and without 
any showing of cause. Notice of the termination shall be filed with the Clerk 
of this Court. 

(3) After a law student has appeared in a court or administrative tribunal 
on one or more occasions, a judge of the trial court or tribunal may 
terminate, for good cause, the authority of any such student to appear 
subsequently in the court or division thereof, or the administrative tribunal, 
over which the Judge presides. 

E. Law School Dean Certification. The certification of a law student by the 
law school dean shall: 

(1) Unless sooner withdrawn, remain in effect until: the expiration of 
eighteen (18) months after it is filed; or, the student graduates; or, the 
student officially withdraws from law school; 
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(2) Certify that the law student is of good moral character and competent 
legal ability and is adequately trained to perform as an eligible law student 
under this rule; 

(3) Be subject to withdrawal by the dean at any time by mailing a notice 
to that effect to the Clerk of this Court and it is not necessary that the notice 
state the cause for withdrawal; and, 

(4) The law school dean certification required by this section shall contain 
an affirmation that the dean of the certifying institution will promptly notify 
the Clerk of this Court in the event the student’s eligibility ceases pursuant 
to this section. 

EF. Supervising Lawyer Certification. The certification of a law student by a 
lawyer shall: 

(1) Be signed by a lawyer admitted to practice in this State who agrees to 
act as a supervising lawyer with respect to practice by a law student under 
this rule; 

(2) Unless sooner withdrawn, remain in effect until: the expiration of six 
(6) months after it is filed; or, the student graduates; or, the student officially 
withdraws from law school; 

(3) Be subject to renewal by filing a new certification; 

(4) Certify that the lawyer has read and will comply with this rule and 
with the Model Rules of Professional Conduct adopted by this Court; and, 

(5) Be subject to withdrawal by the lawyer at any time by mailing a notice 
to that effect to the Clerk of this Court and it is not necessary that the notice 
state the cause for withdrawal. 

G. Other Activities. 

(1) In addition, a student may engage in other activities, but outside the 
personal presence of the lawyer, including: 

(a) Preparation of pleadings and other documents to be filed in any 
matter in which the student is eligible to appear under paragraphs B(1), 
(2) or (3), but such pleadings or documents must be signed by the lawyer; 

(b) Preparation of briefs, abstracts, and other documents to be filed in 
appellate courts of this State by a student eligible under paragraphs B(1), 
(2) or (3), but such documents must be signed by the lawyer; and, 

(c) Preparation of contracts, incorporation papers and by-laws, agree- 
ments, filings required by a state, federal or other governmental agency or 
body, proposed legislation and other documents for a client’s consideration 
by a student certified under paragraph B(5). Such documents must be 
reviewed by the lawyer prior to presentation to the client and signed by 
the lawyer if a lawyer’s signature is necessary. In preparation of these 
documents, the student may give legal advice if such advice has been 
approved or is supervised by the lawyer. Approval or supervision by the 
lawyer shall be accomplished through preparation of the student and 
videotaping of client contacts or the lawyer’s presence during client 
contacts. The other activities set forth in this paragraph (c) are authorized 
exclusively for students representing persons receiving assistance from a 
law school clinical program which emphasizes transactional and drafting 
skills including client counseling. 

(2) The taking of a deposition shall be considered a court appearance 
subject to the provisions and requirements of section B of this rule. 

H. Supervision. The lawyer under whose supervision a student does any of 
the things permitted by this rule shall: 

(1) Be a lawyer who is licensed in this State (except as may be otherwise 
provided by this rule) and who has been actively engaged in the practice of 
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law in this State or any other jurisdiction for a period of at least two years 
and is in good standing with the Supreme Court of Arkansas; 
(2) Assume personal professional responsibility for the student’s guidance in 
any work undertaken and for supervising the quality of the student’s work; 
(3) Assist the student in preparation to the extent the lawyer considers it 
necessary; and, 
(4) The lawyer may not charge the client for services of a student 
practitioner pursuant to activities under section B of this rule. 
I. Duties of the Clerk of this Court. The Clerk shall establish such records as 
are appropriate to administer and enforce the provisions of this rule. 
J. Miscellaneous. Nothing contained in this rule shall affect the right of any 
person who is not admitted to practice law to do anything that he or she might 
lawfully do prior to the adoption of this rule.” 


HISTORY: Adopted April 27, 1987; repub- 
lished December 20, 1993; amended July 17, 
1995; amended May 7, 1998. 


RESEARCH REFERENCES 


ALR. 
Propriety and Effect of Law Students Acting 
as Counsel in Court Suit. 62 ALR 6th 259. 


CASE NOTES 


Cited: (1996); Lee v. State, 326 Ark. 229, 931 S.W.2d 
B.A.R. Enters., Inc. v. Palin Mfg. Co., 312 433 (1996); Kersh v. State, 56 Ark. App. 39, 938 

Ark. 500, 850 S.W.2d 322 (1993); Dougan v. §S.W.2d 569 (1997); Vega v. State, 56 Ark. App. 

State, 322 Ark. 384, 912 S.W.2d 400 (1995); 145, 939 S.W.2d 822 (1997). 

Galvin v. State, 323 Ark. 125, 912 S.W.2d 932 


Rule XV-A. Temporary supervised practice. 


A. Purpose. In recognition of the issues faced with the COVID-19 pandemic, 
the Arkansas Supreme Court adopts this emergency/temporary Rule to allow 
persons properly registered for the July 2020 Arkansas Bar Exam, who are 
unwilling or unable to sit for the July 2020 Exam because of the COVID-19 
pandemic, to be permitted to temporarily engage in the limited practice of law. 

B. Activities. The following activities may be engaged in pursuant to this 
Temporary Supervised Practice Rule: 

(a) Atemporary limited licensee may counsel a client with respect to legal 
issues, under the direct and ongoing supervision of the supervising attorney; 

(b) Under the direct and ongoing supervision of the supervising attorney, 
a temporary limited licensee may prepare documents on behalf of a client, 
including documents that will be filed in a court or an administrative 
tribunal. The supervising attorney's signature must appear on any docu- 
ments that will be filed in a court or an administrative tribunal; and, 

(c) A temporary limited licensee may appear for any activity involved in 
the practice of law under the direct and ongoing supervision of the super- 
vising attorney. 

C. Requirements of Eligibility. An individual may engage in the limited and 
supervised practice of law pursuant to the emergency Rule if: 

(a) The individual has submitted a timely application for admission by 
examination for the July 2020 Uniform Bar Exam in Arkansas; 

(b) The Board of Law Examiners has received affirmative certification 
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from the law school from which the individual graduated certifying that (1) 

the applicant has received the juris doctor degree from that law school and 

(2) to the best of the law school’s knowledge, the applicant has the character 

and fitness required to be a licensed attorney in the State of Arkansas; 

(c) The individual has never failed the Arkansas Bar Exam or any other 
jurisdiction’s Bar Exam; 

(d) The individual has received a juris doctor degree from a law school 
accredited by the American Bar Association; 

(e) The individual is supervised by an attorney licensed by the Court to 
practice law in Arkansas; and 

(f) The individual agrees to abide by the Arkansas Rules of Professional 
Conduct. 

D. Supervising Attorney. The attorney under whose supervision an individual 
may engage in the temporary limited practice of law permitted by this Rule: 

(a) Shall have been an active member of the Bar of Arkansas for at least 
five years; 

(b) Shall assume personal professional responsibility for ensuring that 
the work of the supervised individual is competent and compliant with the 
Arkansas Rules of Professional Conduct; 

(c) Shall submit a certification to the Clerk of the Arkansas Supreme 
Court/State Board of Law Examiners naming the individual being super- 
vised and confirming that the supervising attorney agrees to comply with his 
or her obligations pursuant to this Rule; 

(d) Shall not supervise more than two individuals under the provisions of 
this Rule; and 

(e) Shall be allowed to withdraw from supervising at any time by mailing 
notice to that effect to the Clerk/Board without necessity of the notice stating 
the cause for withdrawal. 

EK}. Duration. Permission to engage in the limited temporary practice of law 
pursuant to this Rule shall commence upon the date the results of the July 
2020 Arkansas Bar Exam are released. The Executive Director of the State 
Board of Law Examiners shall provide the Clerk of the Arkansas Supreme 
Court with the names of those July 2020 Bar Exam applicants who are eligible 
for the limited temporary practice of law. 

F. Automatic Termination. The provisions of this Rule shall terminate 
immediately: 

(a) On the date the results are released from the February 2021 Arkansas 
Bar Exam; 

(b) If the applicant withdraws the application for admission by examina- 
tion for the February 2021 Arkansas Bar Exam; 

(c) If the applicant fails to obtain a passing score on the February 2021 
Arkansas Bar Examination; or 

(d) If the supervising attorney ceases to be an active member in good standing 
of the Bar of Arkansas or withdraws the certification required by this Rule. 

G. This Rule is temporary and has been adopted because of the COVID-19 
situation. It shall remain in effect from the date the results of the July 2020 
Arkansas Bar Exam are released until the date the February 2021 Arkansas 
Bar Exam results are released. 

H. The Court, in its discretion, may extend the time limits set forth in this 
Rule for good cause shown. 


HISTORY: Adopted July 9, 2020. 
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Rule XVI. Admission on motion. 


1. An applicant who meets the requirements of (a) through (h) of this rule 
may, upon motion, be admitted to the practice of law in this jurisdiction. 

The applicant shall: 

(a) have been admitted to practice law in another state, territory, or the 
District of Columbia; 

(b) hold a first professional degree in law (J.D. or LL.B.) from a law school 
approved by the American Bar Association at the time the degree was 
conferred; 

(c) have been primarily engaged in the active practice of law in one or 
more states, territories or the District of Columbia for three of the five years 
immediately preceding the date upon which the application is filed; 

(d) establish that the state, territory, or the District of Columbia in which 
the applicant has or had his or her principal place of business for the practice 
of law, for the two year period immediately preceding establishment of 
permanent residence in this State or filing application under this rule, would 
allow attorneys from this State a similar accommodation as set forth in this 
rule; however, applicants who have been on continuous active military duty 
for three of the five years mentioned in (c) above may, in the discretion of the 
Board, be excused from the two year requirement of this rule; 

(e) establish that the applicant is currently a member in good standing in 
all jurisdictions where admitted; 

(f) establish that the applicant is not currently subject to lawyer discipline 
or the subject of a pending disciplinary matter in any other jurisdiction; 

(g) establish that the applicant possesses the character and fitness to 
practice law as set out in Rule XIII of these rules; and 

(h) pay a fee as may be set by this Court. 

2. For the purposes of this rule, the “active practice of law” shall include the 
following activities, if performed in a jurisdiction in which the applicant is 
admitted, or if performed in a jurisdiction that affirmatively permits such 
activity by a lawyer not admitted to practice; however, in no event shall 
activities listed under (2)(e) and (f) that were performed within Arkansas in 
advance of bar admission here, be accepted toward the durational require- 
ment: 

(a) representation of one or more clients in the practice of law; 

(b) service as a lawyer with a local, state, territorial or federal agency, 
including military service; 

(c) teaching law at a law school approved by the American Bar Associa- 
tion; 

(d) service as a judge in a federal, state, territorial or local court of record; 

(e) service as a judicial law clerk: or, 

(f) service as corporate counsel. 

3. For the purposes of this rule, the active practice of law shall not include 
work that, as undertaken, constituted the unauthorized practice of law in the 
jurisdiction in which it was performed or in the jurisdiction in which the clients 
receiving the unauthorized services were located. 

4. An applicant who has failed a bar examination administered in Arkansas 
within five years of the date of filing an application under this rule shall not be 
eligible for admission on motion. 

5. Proceedings under this rule shall be governed by the relevant provisions 
of Rule XIII of these rules. Further, the applicant must complete the Petition 
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and Oath and file same with the Clerk of the Supreme Court along with all 


required fees for licensure within one year of the date of certification of 
eligibility for admission. Failure to do so will extinguish the application and 


_ forfeit the fee and the applicant will be required to file a new application and 


pay another fee if the applicant wishes to proceed to secure admission. 

6. Upon request of the Executive Secretary, where an application has been 
pending for more than one year, the Board may cancel the pending application, 
after appropriate notice to the applicant, and forfeit the fee and require the 
applicant to submit a new application and pay another fee in order to proceed. 


HISTORY: Adopted February 26, 2004, ef- 
fective October 1, 2004; amended November 15, 
2007; May 29, 2008; amended October 9, 2008; 
amended February 27, 2020; amended Decem- 
ber 3, 2020. 


Publisher’s Notes. 

The Per Curiam of the Arkansas Supreme 
Court of February 26, 2004, provided in part: 
“We adopt the admission on motion rule as it 
appears on the attachment to this order. The 
rule shall be added to our existing Rules Gov- 


erning Admission to the Bar as Rule XVI. The 
effective date of this rule will be October 1, 
2004. Between now and then, the Board of Law 
Examiners is directed to determine an appro- 
priate fee for this new mode of admission to the 
Bar of Arkansas and report back to this Court. 
In addition, the Board of Law Examiners is 
directed to develop appropriate forms and pro- 
cedures and determine whether other rules of 
our Rules Governing Admission to the Bar must 
be amended as a result of the adoption of this 
rule.” 


Rule XVII. Military spouse temporary admission. 


A. An applicant who meets the requirements of this Rule may, upon motion, 
be admitted to the temporary practice of law in this jurisdiction. The Applicant 
shall: 

(1) Have been admitted to practice law in another jurisdiction in the 
United States or territory; 

(2) Establish that the applicant satisfies the educational requirements of 
Rule XII of these Rules. 

(3) Establish that the Applicant is not currently subject to lawyer disci- 
pline or the subject of a pending disciplinary matter in any other jurisdic- 
tion; 

(4) Submit evidence that the Applicant is a dependent spouse of a service 
member of the United States Uniformed Services as defined by the Depart- 
ment of Defense; 

(5) Submit evidence that the service member is on full time, active duty 
pursuant to military orders in the State of Arkansas, or a member of the 
National Guard or Reserve, based in a jurisdiction other than Arkansas, who 
is under a call to active service authorized by the President or Secretary of 
Defense, and the National Guard member is, or will be, stationed in 
Arkansas due to military orders. 

(6) Submit evidence that the Applicant is residing in Arkansas due to the 
service member’s full time, active duty pursuant to military orders in this 
state; 

(7) Not have failed the Arkansas bar examination within five years of the 
date of filing an application under this rule; 

(8) Not have been previously denied admission to the practice of law in 
Arkansas; and 

(9) Agree to advise all clients, prior to providing representation of ser- 
vices, that the attorney is temporarily admitted under the military-spouse 
exception. 

B. Filing Requirements. An applicant under this rule shall file an applica- 
tion for military-spouse certification. An applicant under this rule shall: 
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(1) Demonstrate presence in Arkansas as a spouse of a service member by 
filing a copy of the certification of legal relationship, such as a marriage or 
civil union license, and a copy of the service member’s military orders 
reflecting a permanent change of station to a military installation in 
Arkansas; 

(2) Certify that the applicant has read and is familiar with the Arkansas 
Rules of Professional Conduct; 

(3) Provide the Board of Law Examiners with a certificate of good 
standing from all courts and jurisdictions in which the attorney is admitted 
to practice; 

(4) Pay a fee as set by the Board of Law Examiners; and 

(5) Provide such other information as may be required by the Board of 
Law Examiners to determine the applicant’s eligibility for temporary admis- 
sion under these Rules. 

C. Duration. A temporary admission shall terminate, and an attorney shall 
cease the practice of law in Arkansas 24 months from the date of admission. 
Additionally, the temporary admission shall terminate, pursuant to that © 
admission, unless otherwise authorized by these rules, thirty (30) days after 
any of the following events: 

(1) The service member’s separation or retirement from the United States 
Uniformed Services; 

(2) The service member’s permanent relocation to another jurisdiction, 
unless the service member’s immediately subsequent assignment specifies 
that the Department of Defense does not authorize dependents to accom- 
pany the service member, in which case the temporary attorney may 
continue to practice law in Arkansas as provided in this rule; 

(3) The attorney’s permanent relocation outside the state of Arkansas for 
reasons other than the service member’s relocation; . 

(4) The attorney’s ceasing to be a dependent as defined by the Department 
of Defense; 

(5) The attorney’s failure to meet the annual licensing requirements for 
an active attorney licensed to practice law in Arkansas, including any and all 
continuing legal education requirements; 

(6) The attorney’s request; 

(7) The attorney’s admission to practice law in Arkansas under any other 
admissions rule; or 

(8) Notice by the Supreme Court at any time. 

D. Notice of Termination. An attorney whose temporary admission is termi- 
nated shall provide written notice to the Arkansas State Board of Law 
Examiners within thirty (30) days of the terminating event. At least sixty (60) 
days before termination of the temporary admission, under this rule or as soon 
as possible under the circumstances, the attorney shall: 

(a) File in each matter pending before any court or tribunal a notice that 
the attorney will no longer be involved in the case; and 

(b) Provide written notice to all clients receiving representation from the 
attorney that the attorney will no longer represent them. 

K. Benefits and Responsibilities of Temporary Admission. An attorney 
temporarily admitted under this rule shall be entitled to the benefits and 
responsibilities of active attorneys in the State of Arkansas and shall be 
subject to the jurisdiction of the Supreme Court and the Supreme Court 
Committee on Professional Conduct with respect to the laws and rules of this 
state governing the conduct and discipline of attorneys to the same extent as 
an active attorney licensed by the Supreme Court to practice law in Arkansas. 
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HISTORY: Adopted March 7, 2019; amended 
October 29, 2020. 


Rule XVIII. Admission by transfer of Uniform Bar Examination score. 


1. An applicant who has taken the Uniform Bar Examination in a jurisdic- 
tion other than Arkansas and earned a scaled total score of not less than 270 
may be admitted to the practice of law in Arkansas if: 

(a) The scaled score was attained on a UBE administered within the 
thirty-six (36) months preceding the date the application is properly submit- 
ted to the Arkansas State Board of Law Examiners; 

(b) The applicant has requested the transfer of the score from the 
National Conference of Bar Examiners directly to the Arkansas State Board 
of Law Examiners; 

(c) The applicant establishes that he or she satisfies the educational 
requirements of Rule XII of these Rules; 

(d) The applicant files the application and related forms required by the 
Board and pays the required, non-refundable fee; 

(e) The applicant is a member in good standing in all jurisdictions in 
which the applicant is currently admitted; 

(f) The applicant is not currently subject to lawyer discipline or the subject 
of a pending disciplinary matter in any other jurisdiction; 

(g) The applicant possesses the character and fitness to practice law in 
this jurisdiction; 

(h) The applicant has earned a scaled score of not less than 85 on the 
Multistate Professional Responsibility Examination; and 

(i) The applicant satisfies all other applicable requirements of the Rules 
Governing Admission to the Bar of Arkansas. 


HISTORY: Adopted April 18, 2019, effective 
October 1, 2019; amended December 3, 2020; 
amended June 9, 2022. 


APPENDIX 
APPLICATION REGULATIONS 


Regulation 1. 


Subsequent to an examination, an applicant may not have access to copies of 
his or her answers. 


HISTORY: Adopted September 16, 1996. 
Regulation 2. 


A passing score under this rule shall remain valid for a period of one (1) year 
after its determination, or a final vote of the Board on admissibility of the 
applicant, whichever is earlier, subject to the following exceptions: 

(a) In the event of Board denial of initial admission, followed by an appeal 
to the Arkansas Supreme Court pursuant to Rule XIII of these rules, or other 
litigation challenging such denial, the examination score shall remain valid 
until the conclusion of the appeal or litigation; or, 

(b) In the event the applicant opts to participate in the deferral of initial 
admission program as set forth in Rule XIII of these rules, then the examina- 
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tion score shall remain valid until final Board determination of admissibility, 
or administrative termination, whichever is earlier; and, 

(c) Periods of delay attributable to actions of the Board or its Executive 
Secretary shall be excluded from the calculation of the aforementioned 
one-year period. 


HISTORY: Adopted September 16, 1996; 
amended April 25, 2002. 


Regulation 3. 


The application required by this rule shall be in the office of the Secretary of 
the State Board of Law Examiners no later than 5:00 p.m. on the date that is 
determined by the provisions of Rule X. 


HISTORY: Adopted September 16, 1996; sion to the Bar. The scoring methodology in 
amended April 25, 2002. that rule was changed effective Feb. 1, 2001. A 
corresponding amendment to this regulation 


Publisher’s Notes. was not made in that per curiam order. 


See Rule IX of the Rules Governing Admis- 


Regulation 4. 


The character questionnaire required by this rule shall bear the original 
signature of the applicant. 


HISTORY: Adopted September 16, 1996; 
amended April 25, 2002; amended May 25, 
2006. 


Regulation 5. 


In those instances where the Chair of the Board determines that an 
evidentiary hearing is required, and a bond is requested by the Executive 
Secretary, pauper status is not available to the applicant. 


HISTORY: Adopted September 16, 1996; 
amended June 2, 1997; amended April 25, 
2002. 


Regulation 6. 


Pursuant to the section of this rule [RGAB XIII] titled “Board Decision — 
Evidentiary Hearing — Appeal After Denial” only those votes conveyed to the 
Executive Secretary within thirty (30) days after receipt of the transcript by 
the respective Board members shall be counted. In the event of abstention by 
a Board member prior to a vote on the transcript, the Court shall appoint a 
substitute examiner to review the record de novo. 


HISTORY: Adopted September 16, 1996; 
amended April 25, 2002. 


Regulation 7. 
Application and Miscellaneous Fee Schedule 


Bar Examination ‘Application fee . isch... visa al eae. $ 1,000.00 
Application amailingifeesse A yy Ae Cae ee eae $ 5.00 
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Copiesi—pety pagent Atk avhiiioal wilendaus oft In apnea. $ .25 


The miscellaneous fees set forth above are in addition to any other fees or 
expenses the applicant may be required to submit in connection with his or her 
application. 


HISTORY: Adopted as former Regulation 7 2019, effective October 1, 2019; amended De- 
November 5, 1998; amended April 25, 2002; cember 3, 2020. 
amended May 15, 2003; amended April 18, 


Regulation 8. Standards for Admission. 


(a) The revelation or discovery of any of the following may be treated as 
cause for further inquiry before the Board determines whether the applicant 
possesses good moral character and mental and emotional stability: 

. Unlawful conduct; 
. Academic misconduct; 
. Misconduct in employment; 
. Acts involving dishonesty, fraud, deceit or misrepresentation; 
. Acts which demonstrate disregard for the rights or welfare of others; 
. Abuse of legal process, including the filing of vexatious or frivolous 
lawsuits; 
7. Neglect of financial responsibilities; 
8. Neglect of professional obligations, including failure to comply with 
time constraints; 
9. Violation of an order of a court; 
10. Conduct that evidences current mental or emotional instability that 
may impair the ability to practice law; 
11. Conduct that evidences current drug or alcohol dependence or abuse 
that may impair the ability to practice law; 
12. Denial of admission to the Bar in another jurisdiction; 
13. Disciplinary action by a lawyer disciplinary agency or other profes- 
sional disciplinary agency of any jurisdiction; 
14. Making of false statements, including omissions, on bar applications 
in this state or any other jurisdiction; and, 
15. Any other conduct that reflects adversely on the good moral character 
and mental and emotional stability of the applicant. 

(b) In making the determination of whether the applicant is of good moral 
character and mentally and emotionally stable, the following factors may be 
considered in assigning weight and significance to prior conduct: 

. Applicant’s age at the time of the conduct; 

. Recency of the conduct; 

. Reliability of the information concerning the conduct; 

. Seriousness of the conduct; 

. Factors underlying the conduct; 

Cumulative effect of the conduct; 

. Evidence of rehabilitation; 

. Applicant’s positive social contributions since the conduct; 

. Applicant’s candor in the admissions process; 
10. Materiality of any omissions or misrepresentations; and, 
11. Any other conduct that reflects adversely on the good moral character 

and mental and emotional stability of the applicant. 

(c) The Applicant has a continuing obligation to update the application with 

respect to all matters raised in the application. This obligation continues 
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during the pendency of the application, including the period when the matter 
is on appeal to the Board or the Court. 

(d) Seeking counsel from the Judges and Lawyers Assistance Program 
(JLAP) for physical or mental disabilities that result from disease, substance 
abuse, disorder, trauma, or age that might impair the applicant’s ability to 
practice (impairments) shall not be considered adversely by the Board in its 
evaluation. Further, should the applicant choose to participate in a program 
designed for him or her by JLAP, and successfully complete that program by 
the time of graduation, the evidence of such rehabilitation and recovery shall 
be considered favorably by the Board when evaluating the applicant’s charac- 
ter and fitness. The applicant’s failure to complete a treatment program may 
be considered adversely by the Board. 


HISTORY: Adopted September 30, 2004; 
amended November 11, 2010. 
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ARKANSAS RULES FOR MINIMUM CONTINUING 
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Rule 3. Minimum educational requirements. 
Rule 4. Accreditation. 

Rule 5. Reporting. 

Rule 6. Noncompliance and sanctions. 

Rule 7. Appeals. 


Publisher’s Notes. “The Rules and Regulations shall become 
The Per Curiam order of the Supreme Court _ effective upon the date of this per curiam.” 
delivered July 9, 1990, provided, in part: 


Rule 1. Continuing Legal Education Board. 


(A) There is hereby established the Arkansas Continuing Legal Education 
Board (hereinafter referred to as the Board). The Board shall be composed of 
nine voting members, appointed by the Arkansas Supreme Court, all of whom 
are resident members of the Bar of Arkansas. In addition, the Dean of each 
Arkansas law school accredited by the American Bar Association shall be an 
ex-officio member, without vote. 

(B) There shall be at least one Board member from each of the four 
congressional districts. 

(C) All subsequent appointments shall be made by the Arkansas Supreme 
Court for terms of three years. Board members may be reappointed, but may 
serve no more than two terms of three years. The Arkansas Supreme Court 
shall fill all vacancies, with the appointee to serve the remaining term, for such 
position, subject to reappointment in accord with this paragraph. Any Board 
member whose term expires shall continue in office until his successor is 
appointed and qualified. 

(D) The Board shall, annually, by majority vote, elect a Chairman from 
among its voting members. The Director of the Office of Professional Programs 
for the Arkansas Supreme Court shall serve as Secretary, without a vote. 
Board members shall be entitled to reasonable reimbursement for expenses 
and such per diem compensation as the Court may from time to time direct. 

(E) The Board shall have the following duties and responsibilities: 

(1) Exercise general supervisory authority over these rules, to include the 
imposition of sanctions for noncompliance with these rules, as well as the 
implementation and administration of these rules; 

(2) Adopt regulations consistent with these rules, to be submitted to the 
Arkansas Supreme Court for approval prior to their implementation; 

(3) The Board may appoint committees as may be necessary to efficiently 
administer these rules; however, all matters concerning sanctions for non- 
compliance with these rules shall be the duty and responsibility of the 
Board. 

(4) In cases of extreme hardship due to mental or physical disability, the 
Board may approve a substitute plan by which individuals may meet the 
requirements of these rules; and 

(5) Such other specific grants of authority as may be set out in these rules. 
(F) A majority of all voting Board members shall constitute a quorum. 


317 


Rule 2 ARKANSAS COURT RULES Rule 2 


HISTORY: Amended and substituted July 9, 
1990; amended June 27, 1994, effective July 1, 
1994; amended November 18, 2004. 


Rule 2. Scope. 


(A) Except as noted elsewhere in Rule 2, these rules shall apply to every 
member of the Bar of Arkansas, including all levels of the State and Federal 
Judiciary, and all attorneys who may be suspended during any reporting 
period due to nonpayment of license fee or action by the Supreme Court 
Committee on Professional Conduct. When used in the course of these rules, 
the word attorney shall include judges. 

(B) Exemptions: Any attorney or Judge who attains age 70 or completes 40 
years of licensure as an Arkansas lawyer, during any given reporting period, is 
exempt from all requirements of the Arkansas Rules for Minimum Continuing 
Legal Education (hereinafter referred to as CLE) for that reporting period as 
well as all subsequent reporting periods. 

(C) Nonresident Attorneys: 

(1) Attorneys who are members of the Bar of Arkansas, but reside outside 
this state, are required to meet the minimum continuing legal education 
requirements of their resident state. Such attorneys shall complete annual 
certification forms to that effect. These forms will be filed with the Arkansas 
Continuing Legal Education Board on or before the October 31 which 
succeeds the reporting period in question. Such certifications shall be subject 
to verification through the agency which administers the continuing legal 
education program for such resident state. In the event an attorney is a 
member of the Bar of Arkansas, yet resides in a state or foreign jurisdiction 
where there is no continuing legal education requirement, such attorneys 
shall be annually required to file with the Arkansas Continuing Legal 
Education Board a certification form confirming that fact. This form shall be 
filed on or before the October 31 which succeeds the reporting period in 
question. Further, in the event an attorney returns to the practice of law in 
the State of Arkansas from a state where there has been no continuing legal 
education requirement that attorney shall be required, by the end of the first 
reporting period after the attorney’s return, to acquire thirty-six (36) hours 
of accredited continuing legal education. Twelve (12) of those hours shall be 
a basic skills course or bar examination review course as approved by the 
Board. 

(2) Nonetheless, an Arkansas licensed attorney or judge who resides: in a 
state which does not require continuing legal education; in a foreign 
jurisdiction; or, in a state which requires continuing legal education but is 
not licensed in that state and is therefore prohibited from participating in 
the continuing legal education program of that state, may remain current as 
regards Arkansas CLE requirements. Such attorneys may do so by meeting 
the twelve (12) hour requirement as set out in Rule 3(A). The Secretary shall 
obtain from such attorneys appropriate documentation to confirm compli- 
ance with the Arkansas CLE program. In the event attorneys are in 
compliance with Rule 3(A) during the reporting period preceding their 
return to the practice of law in Arkansas, they shall not be subject to the 
thirty-six (36) hour requirement mentioned in paragraph 2(C)(1) above. In 
the event an attorney has elected to remain current, yet fails to acquire 12 
hours of approved CLE during any reporting period, that attorney shall be 
subject to the sanctions of Rule 6. 
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(D) Inactive Status: 

(1) At anytime during a reporting period, an attorney on active status, 
with the exception of sitting judges, may take inactive status for the purpose 
of these rules. Such status may be secured by filing a petition in accord with 
Section 25 A.(7) of the Procedures of the Arkansas Supreme Court Regulat- 
ing Professional Conduct of Attorneys at Law (Procedures) or its successor 
provision. By taking inactive status, the attorney shall be exempt from the 
minimum educational requirements of rule 3 for that reporting period and 
subsequent reporting periods. 

(2) An attorney may return to active practice by petition filed as set forth 
in Section 23 of the Procedures or its successor provision. 

(3) Such attorneys shall be required to obtain thirty-six (36) hours of 
qualified continuing legal education between the date of return to active 
status (which is the date the reinstatement fee is received by the Board) and 
the end of the next succeeding reporting period. 

(FE) Readmission/Reinstatement: 

(1) An attorney who is re-admitted to the Bar of Arkansas following 
voluntary resignation, voluntary surrender in lieu of discipline, or order of 
disbarment shall be required by the end of the next year’s reporting period 
following the attorney’s readmission to acquire thirty-six (36) hours of 
accredited continuing legal education, with at least three (3) of the required 
hours being in ethics. 

(2) This thirty-six (36) hour requirement shall also apply to any attorney 
who is reinstated by the Board of Law Examiners following non-payment of 
license fees for a period of more than three (3) years and to attorneys whose 
license has been suspended by the Committee on Professional Conduct for a 
period of at least three (3) years. 


HISTORY: Amended and substituted July 9, By per curiam order dated June 1, 2006, the 


1990; amended January 13, 1992, effective 
March 1, 1992; amended June 27, 1994, effec- 
tive July 1, 1994; amended June 27, 2002; 
amended November 30, 2006, effective January 
1, 2007; amended and effective October 10, 
2018. 


Publisher’s Notes. 

The word “status” in square brackets, in 
subsection (D)(2) of this rule, was inserted by 
the Publisher. 


Arkansas Supreme Court provided: “As set 
forth in the preceding section, election of inac- 
tive status for CLE purposes will now be ad- 
ministered through the Procedures Regulating 
the Professional Conduct of Attorneys At Law. 
Thus, the current Regulation 2.02 (1), which 
governs the reinstatement fee, is no longer 
necessary. We delete Regulation 2.02 (1) from 
the Regulations of the Arkansas Continuing 
Legal Education Board.” 


Rule 3. Minimum educational requirements. 


(A) Every member of the Bar of Arkansas, except as may be otherwise 
provided by these rules and, excepting those attorneys granted voluntary 
inactive status by the Arkansas Supreme Court Committee on Professional 
Conduct, shall complete 12 hours of approved continuing legal education 
during each reporting period as defined by Rule 5(A) below. Of those 12 hours, 
at least one hour shall be ethics, which may include professionalism as defined 
by Regulation 3.02. In addition, an attorney or judge may carry over accredited 
hours in accord with the provisions of Rule 5 (A), including one hour of ethics 
which may be carried forward to the succeeding reporting period. 

(B) This minimum requirement must be met through courses conducted by 
sponsors approved by the Board, or individual courses that have been 
approved by the Board, or such other programs, courses, or other educational 
materials that the Board may approve pursuant to Rule 4. 
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(C) An hour of continuing legal education shall include at least sixty 
minutes of instruction, exclusive of meals, introductions, or other noneduca- 
tional activities. 

(D) The Board is authorized and encouraged to consider the requirement of 
particular course content, such as professional or judicial ethics, as part of the 
minimum educational requirement. 


HISTORY: Amended and substituted July 9, education requirements for attorneys. 97 ALR 
1990; amended June 27, 1994, effective July 1, 5th 457. 
1994; amended Mar. 22, 2001. 


RESEARCH REFERENCES 


ALR. 
Constitutional validity of continuing legal 


Rule 4. Accreditation. 


(A) The Board shall be the exclusive authority for accreditation of continu- 
ing legal education sponsors or programs. However, the Board may delegate to 
a subcommittee, in accord with Rule 1(E)(3), the authority to review submis- 
sions by new sponsors. Further, the Board may delegate to its Secretary the 
authority to approve or deny programs submitted by previously accredited 
sponsors, or by sponsors who have previously had individual program(s) 
approved by the Board. The Board, through its Secretary, shall provide an 
annual report to the Arkansas Supreme Court which shall reflect summary 
information with regard to program approvals or denials, attorney suspension 
information, and such other matters as the Board may direct. 

(B) Approval of Accredited Sponsors: 

(1) An organization, or entity, may seek Board designation as an accred- 
ited sponsor; 

(2) In order to receive such a designation the organization or entity must 
establish to the satisfaction of the Board that it is regularly engaged in 
offering continuing legal education and is recognized as a provider of 
continuing legal education on a national basis; 

(3) Subsequent to designation as an accredited sponsor, programs offered 
by that sponsor outside this State shall be approved provided such courses 
meet the requirements of Rule 4(C); 

(4) Programs conducted by sponsors accredited in another state or by a 
national continuing legal education accrediting body may be approved, 
provided the Secretary is satisfied that the sponsor meets the requirements 
of this Rule; and, 

(5) Accredited sponsors must abide by all reasonable requests for infor- 
mation or course materials from the Board, or its Secretary, and the Board 
reserves the right to withdraw accredited sponsor designation for failure to 
meet the requirements of these rules. 

(C) Individual Course or Activity Approval: 

The Board may, upon application, approve continuing legal education 
courses or activities provided such courses meet the following standards: 

(1) The course must contribute directly to professional competence of 
attorneys and judges, or to their education with respect to professional or 
ethical obligations; 

(2) Course presenters must have the necessary experience or academic 
skills to conduct the course effectively; 
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(3) Prior to, during, or after the course, each attendee must be provided with 
access to written course materials of a quality and quantity which indicate that 
the written materials will be of value to the attendees in the course of their 
practice. In the event access to written materials is not provided before, during, 
or after the program, the program will not be subject to pre-approval by the 
Board. In the event materials are submitted after the program, the Board will 
make a determination as to what, if any, credit shall be given for the course; 

(4) During activities presented by means of videotape, audiotape, or other 
such systems, there must be an opportunity to ask questions of course 
faculty or a qualified commentator either during or after the course; 

(5) The sponsor must make available to the Board, or its Secretary, upon 
request, information concerning the course, which might include a list of 
attendees or individual affidavits signed by attendees, the course brochure, 
a description of the method or manner of presentation, and a set of all 
written materials pertinent to the course; and 

(6) The course must be subject to evaluation before, during, and after 
presentation. 

(D) The Board is authorized and encouraged to grant approval to all sources of 
continuing legal education which meet the relevant standards of Rule 4(C), including: 
publication of law related articles in legal journals; preparation of bar examination 
materials; preparation for, and conduct of, approved continuing legal education 
courses; participation in regularly scheduled courses conducted by American Bar 
Association accredited law schools; and “In House” educational programs conducted 
by law firms or other law related entities. The Board shall also be authorized to 
determine the number of approved hours such activities are worth and may limit the 
number of such hours that may be applied to the minimum requirement. 

(E) It is presumed that sponsor accreditation, or individual program ac- 
creditation, will be sought well in advance of the event. However, the Board 
may accredit a sponsor or individual program after the event. 

(F) In the event the Secretary denies approval of an individual course or 
sponsor, the aggrieved sponsor may, in writing, request that the Board review 
such denial. 

(G) The Board is authorized to establish regulations that grant credit for pro 
bono publico service. The Board shall limit the number of credit hours that can 
be earned through pro bono publico service to no more than three (3) hours per 
reporting period. 

(H) The Board is authorized to establish regulations that grant credit for 
service as an active member of a Supreme Court of Arkansas Board, Commission, 
or Committee. An attorney may earn general CLE credit hours at a rate of one (1) 
hour of credit for every three (3) hours of service performed. The Board shall limit 
the number of credit hours that can be earned through the service to the Supreme 
Court of Arkansas to no more than three (3) hours per reporting period. 


HISTORY: Amended and substituted July 7, amended June 18, 2020, effective July 1, 2020; 
1990; amended October 29, 1990; amended amended October 6, 2022, retroactive to July 1, 
June 27, 1994, effective July 1, 1994; amended 2022 (2022 Ark. 183). 

June 25, 1998; amended March 7, 2019; 


Rule 5. Reporting. 


(A) Credit for approved continuing legal education hours will be given for 
courses or activities conducted from July 1 through June 30 of each year, and 
for the purposes of these rules, this period of time shall be known as the 
“reporting period.” If an attorney or a judge acquires, during such reporting 
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period, approved continuing legal education in excess of twelve (12) hours, the 
excess credit may be carried forward and applied to the education requirement 
for the succeeding reporting period only. The maximum number of CLE hours 
one may carry forward is twelve (12), which may include one hour of ethics. 

(B) Sponsors may be required to report attendance to the Board or its 
Secretary. Such reports may be required promptly after completion of each 
program or activity. Attorneys may also report approved activities using a 
certificate approved by the Board. 

(C) The Board, through its Secretary, shall maintain current records of CLE 
attendance for each attorney to whom these rules apply. Pursuant to Board 
regulation, they shall be made available to such attorneys. 

(D) During the course of the reporting period, the Board, through its Secretary, 
may provide interim reports by first class mail to those attorneys subject to the 12 
hour requirement of Rule 3.(A). Such reports will state the number of approved CLE 
hours each attorney has of record with the Board. On or before July 31 after the 
conclusion of the immediately preceding reporting period, the Board, through its 
Secretary, shall provide a final report by first class mail to those attorneys. The 
number of approved CLE hours stated in the interim and final reports shall be 
presumed correct unless the attorney notifies the Board otherwise. If the final report 
shows acquisition of 12 or more approved CLE hours during the reporting period, the 
attorney shall be deemed to be in compliance with these rules and need not take any 
further action for the immediately preceding reporting period. 

In the event the final report reflects that an attorney has failed to meet the 
12 hour requirement of Rule 3.(A), the final report will be accompanied by an 
acknowledgment of deficiency form. Such attorneys shall sign the acknowledg- 
ment of deficiency form and file it with the Board on or before the following 
August 31. Subsequently, such attorneys shall cure any deficiency by Decem- 
ber 1 and provide appropriate documentation to the Board no later than the 
following December 15. CLE hours reported to the Board pursuant to the 
acknowledgment of deficiency shall first be applied to the deficiency and any 
remaining hours will be applied to the current reporting period. 

Attorney members of the National Guard or reserves of any branch of the 
Armed Forces which are mobilized during the reporting period by Gubernato- 
rial or Presidential order shall have an additional 180 days to meet each of the 
respective filing requirements set forth in the preceding paragraph. Such 
entitlement shall be based upon appropriate documentation to establish the 
date of mobilization and the date of release from active duty. Upon request of 
an affected attorney who is entitled to the relief set forth in this paragraph, the 
Board may grant additional extensions of time in order to meet the respective 
filing requirements set forth in the preceding paragraphs. The Board may also 
waive any of the various fees set forth in Regulation 5.01 of the Regulations of 
the Board. 

(E) The Board is authorized to assess costs against delinquent attorneys in 
the form of a reasonable fee for filing late and filing a deficiency plan. 

(F) Newly admitted attorneys shall be subject to the 12 hour minimum 
requirement during the reporting period that follows the reporting period in 
which they are admitted. 

(G) All filings pursuant to Rule 5 will be made with the Secretary to the 
Arkansas Continuing Legal Education Board, unless the Board directs other- 
wise. In addition, all such filings that require the signature of an attorney shall 
be subject to the requirements of Rule 8.4 of the Model Rules of Professional 
Conduct for Lawyers or its successor rule. 
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HISTORY: Amended and substituted July 9, _ tive July 1, 1994; amended December 16, 1996; 
1990; amended January 13, 1992, effective amended May 6, 2004. 
March 1, 1992; amended June 27, 1994, effec- 


Rule 6. Noncompliance and sanctions. 


(A) If an attorney to whom these rules apply either fails: to file timely the 
acknowledgement of deficiency or cure the deficiency as required by Rule 5.(D); 
or, to file timely an out of state certification form in accord with Rule 2.(C), the 
attorney shall not be in compliance with these rules. 

(B) Within 30 days after an attorney fails to comply with any provision of the 
preceding paragraph, the Board, through its Secretary, shall serve a notice of 
noncompliance on the affected attorney. Such notice shall be sent by first class 
mail to the address the attorney maintains with the office of the Arkansas 
Supreme Court Clerk. 

(C) The notice shall contain a statement of the nature of the noncompliance. 
The attorney must, within 30 days of the date of the notice of noncompliance, 
provide the Board written evidence that the attorney is either in compliance or 
has corrected the noncompliance. 

(D) If within the allotted time as set out in paragraph 6.(C) above, the attorney 
fails either to provide written evidence of compliance or that the noncompliance 
has been corrected, the Board, through its Secretary, shall serve a notice of intent 
to suspend upon the affected attorney. Such notice shall be mailed to the address 
the attorney maintains with the Clerk of the Arkansas Supreme Court. The notice 
shall be sent by certified mail, return receipt requested. Such notice shall apprise 
the attorney that his or her Arkansas law license shall be considered for 
suspension at the next regularly scheduled meeting of the Board. Such notice 
shall be sent at least 20 days prior to that meeting. Upon written request of the 
attorney, a hearing shall be conducted at that meeting. 

(E) Hearing Procedure: 

(1) The Board, in the performance of its responsibilities under these rules, 
shall have the authority to request issuance of summons or subpoena from 
the Office of the Supreme Court Clerk, and the Clerk shall issue same. Such 
requests shall be signed by the Chairman of the Board, or its Secretary. 

(2) Witnesses may be sworn by the Board Chair or any member acting in his 
or her stead, or by any individual authorized to administer oaths, and upon 
request, a record shall be made at the expense of the attorney. Such hearings are 
civil in nature and the standard for decision is preponderance of the evidence. 

(3) The hearing shall be open to the public. 

(4) After the hearing, the Board may retire to executive session to 
deliberate. Thereafter, its decision shall be publicly announced and, if not 
unanimous, there shall be a statement of votes by individual members. 

(5) The Board shall take action by a majority vote of the voting members 
present. 

(F) Authorized Dispositions at Board Meeting Subsequent to Service of 
Notice of Intent to Suspend. 

(1) The Board may dismiss the matter if records in possession of the Board 
show that the attorney has achieved compliance. However, such dismissal 
may be made contingent upon payment of a delinquency assessment as 
authorized by Rule 5(E) and the regulations adopted pursuant to that rule; 
or, 

(2) The Board may enter an order deferring further action for no more 
than 90 days to allow the attorney to achieve compliance. Subsequent to the 
period of deferment, the Board may suspend the attorney in accordance with 
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Rule 6(F)(3), or, dismiss the action in accord with the preceding paragraph, 

or, take such other permissible actions it may deem appropriate; or, 

(3) The Board may suspend the license of the attorney subject to rein- 
statement pursuant to paragraph 6(H) below. Such suspension shall become 
effective on the date of filing of the notice and order of suspension with the 
Arkansas Supreme Court Clerk. (Hereinafter referred to as “The Order of 
Suspension.”) 

(G) Promptly after a Board vote of suspension, the Secretary shall notify the 
affected attorney by way of certified mail, return receipt requested. In addition, 
the Secretary shall promptly file the order of suspension with the Clerk of the 
Arkansas Supreme Court and notify Arkansas state judges of general juris- 
diction and the United States District Court Clerk. 

Attorneys who are suspended may request a stay of such suspension pending 
a hearing by the Board. Such a request shall be made in conjunction with a 
petition for reinstatement. The request shall be presented to the Board, 
through its Secretary, in the form required by Rule 6(H). Such submissions 
shall be ruled upon by the Board Chairperson, or a member designated by the 
Chairperson. To be considered for review, the petition for reinstatement and 
request for stay must either: (a) establish that the attorney had obtained the 
requisite number of CLE hours, or filed the appropriate documents, to be in 
compliance on or before the vote of suspension on that attorney; or, (b) confirm 
that subsequent to the vote of suspension, but prior to filing the petition for 
reinstatement and request for stay, the attorney had obtained the requisite 
number of CLE hours to be in compliance or had filed appropriate documents 
to achieve compliance. Any request for stay of suspension must contain an 
affirmation by the attorney that he or she has not engaged in the practice of 
law subsequent to receipt of notification of suspension or actual knowledge of 
suspension, whichever is earlier. 

(H) An attorney who has been suspended pursuant to these rules who 
desires reinstatement shall file a petition for reinstatement (which in appro- 
priate cases may incorporate a request for stay of suspension) with the 
Secretary of the Board. The petition shall be sworn and properly acknowledged 
by a notary public or any official authorized to take oaths. The petition may 
include the applicant’s reason(s) for noncompliance, state that the applicant is 
presently in compliance, or provide any other material information pertinent 
to the applicant’s petition. The petition must contain an affirmation that the 
petitioner has not engaged in the practice of law subsequent to receipt of 
notification of suspension or actual knowledge of suspension, whichever is 
earlier. The petitioner may request a hearing before the Board. In such case, a 
hearing will be conducted in accordance with the provisions set out in Rules 
6(E) and (F), and Section 6 of the regulations. In the event the attorney is 
reinstated, the Board may set additional educational requirements as a 
condition of reinstatement and may assess reinstatement fees and late filing 
fees consistent with its regulations. 


HISTORY: Amended and substituted July9, RESEARCH REFERENCES 
1990; amended January 138, 1992, effective 
March 1, 1992; amended June 27, 1994, effec- 
tive July 1, 1994; amended June 27, 2002; ALR. 
amended February 2, 2006. Discipline of attorney for failure. to comply 
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with continuing legal education requirements. 
96 ALR 5th 23. 


Rule 7. Appeals. 


(A) Final determinations as to accreditation of a sponsor by the Secretary or 
a committee of the Board shall, upon request of the aggrieved sponsor, be 
reviewed by the Board. There shall be no further review of such determina- 
tions. 

(B) Final determinations by the Board, which result in suspension of an 
attorney, may be appealed to the Arkansas Supreme Court. Such appeal shall 
be heard de novo on the record from the Board proceedings. 

(C) To effect an appeal, the suspended attorney shall file the record with the 
Supreme Court Clerk within thirty days from the entry of order of suspension. 
The appellant shall bear the cost of record preparation. 


HISTORY: Amended and substituted July 9, 
1990; amended June 27, 1994, effective July 1, 
1994. 


325 


; Ba ki mae 
ay: zi ‘eae ah) ‘bey Nanaia 
fi, Se eee: other perm 
a) Wile Ranta’ ig 
| stot We TRAN bey BANE vial, Aastha at 
ira glans caverns eet agent ‘hat ews er ee ee 
ant pwakarpa hive rayne dott ave stone pani i ho BB 
ein Lhegeyts: ote) to werter ist teat: ad {ede anol bunwtt ont pry bar 
bus Pratye ss nbd Hoatd nts utewegemating Sa ehivetar ‘shall np 
patie aeamterntcg ad haar! fei «Fiera, arin ‘riick ssc tel 
i ar ness 98 ijeak eri: tang aonetinvb i ivhslnonepiaceeect 
acide Seite pee rege innate 4 eel treaty bao a fare 
orites Nptone top took A) old eehayerdineta hedge teh, Lescydt gue Soe off 
AO Ta BA oa serene sithdt sexonld § gremdacaag ths gies bth: woialepvanys De ns 
PLM age Bie er ot Haus iplieabidadcisi That cael ematnc! Ha rank i 
eet . vere f; ( eat fe te ‘i | A BS Bis lh iret ae me Wak Ad iyi By Gal 
dhemaen ite. Saeruteers a te Soren co hee eee ta Pas. fay ne 
winall bey euler dieoy Oy bbe iten tel oe pe, Ae i aed a eae saat) oe 
to eee Aer? ‘t } : + Poeeey Jawa th fa BTN Perk ivy ‘fea ¥ a See ba : 
GMMR SOR) Blan Se tat By AA NS horny hed potatoe 
7 be x tee a Rak ws} pian Y Aei eee ibe ei downunenyt +4, tat 
“aoekptiawoe wn on leis (he vote pticgamenien On bies Where sem Leh 
track wipe eal ton tenes \ehee dif Orne Ne OM byt yaetiaae : i ‘fig hie petition: 7 
Boeke bere BAe creat he sitchen: Chad ebtay iogaiys i ! a nape f Re pee 
pppoe wwe SS EY bye) thaw Pe rh theta ta ay Bad shee gr nea Late saber: 
buf eee TLIC ED pote t? GN ee ea mw GO Rei eye Fie ie ot Why SP See. bate wae te 4a 
hay Ov Ere biirsee Chat | niin Dae io Soeen 7] , 
PA NET a Rie, . Ai 84 ih Vasecite rn iy it WS VR Ot i aia ist vole as 
Hy a eaten tee ene eta Sa a Ta aaa" red Rie A ayri 3 ihre ia rake 
Shank Pe Ee ee emia | AG, fy BEY hs Bee Resever: fiae MOP Oates e Whaat Meek eae aay ag 
: CRA, a UCR AR ah aCe eae ee ae Sts a 
Beaeeitiecn itd tia Bac UN oat tein AE Tio eluneainin Hkae emery 
Pei Re Nara a vhs SVU eae Aa piace vpliante ud lig 
whe thule » hres Like y they Qaeehign 
* pabkdat as yb jarial jciormaation pene 
Ua. Side ehtign fol tn Bi etion that mi 
De laosiay cet | se? gtalyides ApOORE te eee 
Gre ions o PAY Pad: Lime ak at oel ets ork an : Nik “i id i Md ie woitliowe a 
tation: Ve Pb eee si tae ronan 8 heapthe hilore the Board ie sight: eas 
PRM Ge NED . Wh Reine ¥ iat aif a eo LORE & aah és! 4 
EST GING ha"), (MIDE ee ee pegs Sergi Ly tie erat i) wthorne) 
4 fib b eet oar’ | thie Hees * ao fiser. Ate ite a we pa mobeasaat  peguil Late 
AGE Hi beeen OF ner rit tein ai foes FREE! LEERY ET atta oy ayant Tone 0 i Mp 
Pe i te pike we MRLs ‘or Bea | : Oe a Vis Tat ala BS Whee) Ta y 
MS CAS hiya Ahir, i ras ain # + ia “i Mean by oe 
atte henn athe AN UE NN aa Fle 
cnet a ie in 7 eet d He ij i ‘the arhainee 8 srtntay oa : 
alee ae a Amy, ha Aan ‘bir 4  haitiananasyed ipa a Sept fi 
WEBCT Jip! RAN RR LAR RR Pantin Ee a ne ot Ro aint an Tle ior ere 4 
ey! aby a $94 Krgang . “ute 9, Be ie: 
; Aap. wd z bey oft bois HM af ha TIA 
bY 


INDEX TO RULES FOR MINIMUM CONTINUING 
LEGAL EDUCATION 


A 


ACCREDITATION, CLE 4. 
APPEALS, CLE 7. 


ATTENDANCE. 
Reporting, CLE 5. 


B 
BOARD. 
Accreditation. 
Exclusive authority for accreditation, 
CLE 4. 


Appeals, CLE 7. 

Appointment, CLE 1. 
Composition, CLE 1. 

Duties and responsibilities, CLE 1. 
Established, CLE 1. 

Officers, CLE 1. 

Quorum, CLE 1. 

Terms of office, CLE 1. 


I 
INACTIVE STATUS, CLE 2. 
M 


MINIMUM EDUCATIONAL 
REQUIREMENTS, CLE 3. 


N 


NONCOMPLIANCE WITH RULES, 
CLE 6. 


NONRESIDENTS. 
Requirements, CLE 2. 


P 


PRO BONO SERVICES. 
Granting of credit hours for pro 
bono service, CLE 4. 


R 


READMISSION OR 
REINSTATEMENT TO BAR. 

Following voluntary resignation, 
CLE 2. 


REPORTS, CLE 5. 
S 


SANCTIONS. 
Noncompliance with rules, CLE 6. 


SCOPE OF RULES, CLE 2. 


Index 


327 


Index 


REGULATIONS OF THE ARKANSAS CONTINUING 
LEGAL EDUCATION BOARD 


SECTION 1. The Board 

SECTION 2. Scope 

SECTION 3. Minimum Requirements 
SECTION 4. Accreditation 

SECTION 5. Reporting — Fees 

SECTION 6. Hearing Procedures/Sanctions 
SECTION 7. Appeals 


SECTION 1. 
THE BOARD 


Rule 

Section 1.01. Preface. 

Rule 1.02. Rules of procedure. 
Rule 1.03. Meetings. 

Rule 1.04. Official forms. 

Rule 1.05. Prior board rulings. 
Rule 1.06. Removal of members. 
Rule 1.07. Records retention. 
Rule 1.08. Sponsor records. 
Rule 1.09. Amendment. 


Section 1.01. Preface. 


These regulations are cumulative to and explanatory of the Arkansas Rules 
for Minimum Continuing Legal Education (hereinafter the Rules) which were 
adopted by Per Curiam Order of the Arkansas Supreme Court on March 6, 
1989, 298 Ark. Appendix (1989). In the event of a conflict between these 
regulations and the Rules, the provisions of the Rules shall prevail. Rule 6 of 
the Arkansas Rules of Civil Procedure shall govern calculation of time 
whenever an action is required to be taken under the Rules or these 
Regulations unless otherwise provided. Members of the Arkansas Continuing 
Legal Education Board (hereinafter Board) and the Secretary to the Board 
(hereinafter Secretary) shall be absolutely immune from suit for all conduct in 
the course of their official duties in connection with the administration of the 
Arkansas Minimum Continuing Legal Education Program (hereinafter CLE). 


Rule 1.02. Rules of procedure. 
All proceedings by the Board will be conducted pursuant to Roberts Rules of 
Order. 


Rule 1.03. Meetings. 


Meetings will be called as to date, time and place by the Chairman or by five 
Members of the Board. 


Rule 1.04. Official forms. 


The Secretary is authorized to develop appropriate forms, verification 
procedures, and other administrative procedures as necessary to efficiently 
administer the CLE program. 
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Rule 1.05. Prior board rulings. 


The Secretary shall maintain an index of rulings of the Board, which are not 
implemented as regulations, and shall make such rulings available to potential 
sponsors or attorneys upon request. 


Rule 1.06. Removal of members. 


Upon good cause shown, which may include failure to attend meetings on a 
regular basis, the Board may recommend to the Arkansas Supreme Court that 
a Board member be removed from office. Upon such recommendation, the 
Court may declare the position vacant and appoint a replacement pursuant to 
Rule 1(C). 


Rule 1.07. Records retention. 


The Board shall maintain all records in connection with the CLE Program 
for a period of three (3) years after each approved CLE course or activity is 
concluded. Further, where Accredited Sponsors have submitted documentation 
pursuant to Rule 4(B)(2), the Board may discard such documentation after 
three (3) years, after acquiring satisfactory evidence that the accredited 
sponsor continues to conduct programs which meet the requirements of Rule 
4(C). Fiscal records pertaining to the CLE Program shall be maintained by the 
Board for a period of five (5) years. 


Rule 1.08. Sponsor records. 


Accredited or individual course sponsors shall maintain course records in 
connection with programs which have been approved by the Board. These 
records shall be maintained in the possession of the sponsor for a period of one 
(1) year after the program or activity. Such records shall include: the course 
outline or brochures; all written materials; the faculty information; the 
evaluations; and, the attendance records. 


Rule 1.09. Amendment. 


These regulations may be amended by a majority vote of the Board, subject 
to subsequent approval by the Arkansas Supreme Court. 


HISTORY: Per Curiam July 9, 1990; 1992; amended June 27, 1994, effective July 1, 
amended January 13, 1992, effective March 1, 1994. 


SECTION 2. 
SCOPE 


Rule 
Rule 2.01. Non-resident attorneys. 
Rule 2.02. Inactive status. 


Rule 2.01. Non-resident attorneys. 
An attorney’s residence is presumed to be the address the attorney main- 
tains with the Office of the Arkansas Supreme Court Clerk. Attorneys who 


maintain Arkansas licenses, but reside outside this State and are licensed in 
the state of their residence, are required to meet the minimum continuing legal 
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education requirements of their resident state. Arkansas licensed attorneys 
residing in a state which requires continuing legal education but who are not 
licensed in that state, are inactive in that state, or for any other reason are 
denied the opportunity to participate in the continuing legal education 
programs of that state, are considered in compliance with the requirements of 
their resident state. However, such attorneys who return to the practice of law 
in Arkansas shall be required to acquire thirty-six (36) hours of approved CLE 
courses by the end of the first reporting period that succeeds the reporting 
period in which they return. Notwithstanding this provision, the attorney may 
choose to remain current in Arkansas pursuant to Rule 2(C). Attorneys who 
move from a state which does not require minimum continuing legal education 
to a state other than Arkansas which does require minimum continuing legal 
education are required to meet the requirements of that state. 


HISTORY: Amended November 30, 2006. 


Rule 2.02. Inactive status. 


The practice of law shall be defined as any service rendered, regardless of 
whether compensation is received therefor, involving legal knowledge or legal 
advice. It shall include representation, provision of counsel, advocacy, whether 
in or out of court, rendered with respect to the rights, duties, regulations, 
liabilities, or business relations of one requiring the legal services. It shall 
encompass all public and private positions in which the attorney may be called 
upon to examine the law or pass upon the legal effect of any act, document, or 
law. Inactive attorneys may not, at any time, or in any manner, hold 
themselves out as lawyers to the general public. Nonetheless, it shall not be 
considered the practice of law for attorneys to represent themselves or family 
members to the third degree of consanguinity. 


HISTORY: Per Curiam July 9, 1990; 
amended June 27, 1994, effective July 1, 1994; 
amended January 1, 2007. 


SECTION 38. 
MINIMUM REQUIREMENTS 


Rule 

Rule 3.01. Enhanced credit. 
Rule 3.02. Ethics. 

Rule 3.03. Hardships. 


Rule 3.01. Enhanced credit. 


(1) Solo Speakers. An attorney who presents a speech or program at an 
approved CLE course shall be allowed four (4) hours credit for each hour of the 
initial presentation and two (2) hours credit for each hour of each subsequent 
presentation of the same material. 

(2) Panel Discussions. A participant in a panel presentation shall receive 
three (3) hours credit for every one (1) hour of the panel presentation in which 
he or she participates. 

(3) Question and Answer Sessions. Question and answer sessions following 
individual or panel presentations shall be counted as part of the presentation 
time for which credit is to be given. 
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(4) Written Materials. To serve as a basis upon which credit for an 
individual or panel presentation is given, accompanying written materials 
must comply with Rule 4(C)(3). 


HISTORY: Amended January 22, 2009. 


Rule 3.02. Ethics. 


Ethics presentations shall be distinct segments no less than one hour in length, 
shall be specifically designated separately on the program application and shall be 
accompanied by appropriate documentation. Likewise, claims for ethics credit shall 
be designated separately on certificates of attendance submitted to the Secretary. 

Ethics shall be defined as follows: “Legal ethics includes, but is not 
necessarily limited to, instruction on the Model Rules of Professional Conduct 
and the Code of Judicial Conduct.” 

Ethics may include professionalism courses addressing the principles of 
competency, dedication to the service of clients, civility, improvement of justice, 
advancement of the rule of law, and service to the community. 

Professionalism courses may include a lawyer’s responsibility as an officer of 
the Court; responsibility to treat fellow lawyers, members of the bench, and 
clients with respect and dignity; responsibility to protect the image of the 
profession; responsibility generally to the public service; the duty to be 
informed about methods of dispute resolution and to counsel clients accord- 
ingly; and misuse and abuse of discovery and litigation. 

Legal ethics does not include such topics as attorney fees, client develop- 
ment, law office economics, and practice systems except to the extent profes- 
sional responsibility is directly discussed in connection with these topics. 

In accord with Rule 2(C) non-resident attorneys shall not be subject to the 
one hour ethics requirement set forth in Rule 3(A) except insofar as their 
resident state require ethics credits. 


HISTORY: Amended Mar. 22, 2001. 
Rule 3.03. Hardships. 


In cases of extreme hardship due to mental or physical disability which 
substantially inhibit the ability of an attorney or Judge to participate in 
extended seminar presentations, the Secretary shall, in cooperation with the 
affected party, develop an appropriate program of substituted compliance. 
Such programs shall, to the extent possible, comply with relevant sections of 
Rule 4(C) and must be approved by the Board. 


HISTORY: Per Curiam July 9, 1990; 
amended June 27, 1994, effective July 1, 1994. 


SECTION 4. 
ACCREDITATION 


Rule 

Rule 4.01. Accredited sponsors. 

Rule 4.02. Program adjustments. 

Rule 4.03. Reciprocal accreditation -- Individual attendance. 
Rule 4.04. Approved CLE activities. 

Rule 4.05. Unapproved CLE activities. 
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Rule 4.01. Accredited sponsors. 


The Secretary of the Board shall keep a current list of accredited sponsors 
and include thereon the date of accreditation by the Board, current address, 
and phone number of each sponsor. 


Rule 4.02. Program adjustments. 


(1) The Secretary is authorized to make adjustments in the number of 
approved CLE credit hours or approved substitute program content where, 
during the presentation of a program previously approved by the Board, there 
is a deviation from the program content or length. If a program segment is 
abbreviated due to illness or other emergency and is 90% or more completed, 
it shall be given full credit. Otherwise, the credit time allowed for that 
particular program segment shall be adjusted to the nearest one-quarter (14) 
hour. In such event it is the obligation of the sponsor to notify attendees 
immediately and amend the certificates of attendance, if possible, and when 
submitting the certificates of attendance, advise the Secretary of the dimin- 
ished hours available for the particular program segment in question. 

(2) The Secretary is authorized to adjust hours when determining the 
number of hours for which programs are to be submitted for credit. In such 
cases courses are to be adjusted to the nearest one-quarter (14) hour. 

(3) In addition, it is the obligation of the Sponsor to notify attendees 
immediately when any previously approved program segment fails to meet the 
minimum course standards set out in Rule 4(C) and advise the attendees that 
credit may not be available for that particular program segment due to the 
deficiency. The Sponsor shall also notify the Secretary of such deficiencies. 


Rule 4.03. Reciprocal accreditation -- Individual attendance. 


Upon receipt of a completed certificate of attendance form or other documen- 
tation by the Secretary from an Arkansas attorney confirming attendance at 
an out-of-state continuing legal education program approved by the situs state, 
the attorney shall be entitled to CLE credits in Arkansas. The Secretary shall 
verify the program’s approval by the situs state’s continuing legal education 
agency. 


Rule 4.04. Approved CLE activities. 


(1) [Abolished, effective July 1, 1998.] 

(2) Authorship of Law Articles. In accordance with objective standards to be 
developed and applied by the Board, up to twelve (12) hours of credit may be 
earned through the authorship of a law related article published by an 
American Bar Association accredited law school, a state bar journal, an official 
publication of the American Bar Association, or through authorship of a 
published book on legal matters. Any attorney may petition the Board for 
credit for the authorship of an article or book. Entitlement to credit will accrue 
as of the date of publication of the article or documented date of acceptance for 
publication. 

(3) Law School Courses. Credit may be earned through part-time teaching, 
formal enrollment for credit, or official audit and attendance at a course offered 
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by a law school accredited by the American Bar Association. Twelve (12) credit 
hours will be awarded for each academic credit hour taught, officially audited, 
or successfully completed, provided the applicant certifies attendance of at 
least seventy-five percent (75%) of the class sessions. For the purpose of this 
regulation, “part-time teaching” is defined as teaching one course which 
awards four or fewer hours of academic credit. 

(4) In-house Programs. In-house programs are available as a means of 
acquiring CLE credits provided: (a) The program complies with Rule 4(C) of 
the Arkansas Rules for Minimum Continuing Legal Education; and, (b) The 
application and documentation for in-house programs conducted in Arkansas 
must be submitted to the Secretary in advance of the scheduled event and be 
approved thirty (30) days before the scheduled event. In addition, private law 
firms which conduct in-house programs shall be subject to the following 
requirements: (c) A minimum of three (3) “out-of-firm” attorneys must be 
allowed to attend such programs. Each firm may set reasonable limits on the 
total number of such “out-of-firm” attendees. (d) Any “out-of-firm” attorney who 
desires to attend an in-house CLE program may be responsible for a propor- 
tionate share of the costs of the program; and, (e) Attorneys may receive a 
maximum of six (6) hours CLE credit for in-house programs conducted during 
any reporting period. 

(5) Satellite Programs. All satellite television programs which otherwise 
comply with the Rules may be approved. 

(6) Audio and Video Programs. Approval may be given for programs where 
audiovisual recorded or reproduced material is used. Audio and video CLE 
programs are an acceptable means of obtaining CLE credits, provided: 

(a) The program is approved by the Board, or the original program upon 
which the audio or video program is based has been approved by the Board; 

(b) The application and documentation for the audio or video program 
must be submitted to the Secretary and be approved; and 

(c) The program must have the original faculty members present or the 
original faculty members must make known their addresses, phone num- 
bers, or email addresses in order that they can respond to written or phoned 
inquiries subsequent to the program. 

(7) Live Telephone Conferences. CLE programs presented via live telephone 
conferences and live computer interactive programs are acceptable provided 
such programs comply with relevant portions of Rule 4(C). For the purpose of 
this regulation, “live” means that the attorney is participating in the CLE 
program contemporaneous with its live presentation. 

(8) Short Courses. No course shall be approved unless it contains at least one 
continuous hour of instruction accompanied by written materials consistent 
with Rule 4(C)(3), and is conducted in a suitable educational environment. 

(9) Advance Sheet Review Groups. Programs consisting of review of advance 
sheet court opinions shall be approved, provided written materials consisting 
of analysis in addition to the advance opinions themselves, are provided by the 
persons responsible for the discussion of a case or cases, and regular and 
special group meeting times and places are published to the Board at least two 
weeks in advance to assure compliance with the evaluation requirement of 
Rule 4(C)(8). 

(10) Pro Bono Credit. An attorney may earn general CLE credit hours at a 
rate of one (1) hour of credit for every three (3) hours of pro bono publico service 
performed, with a maximum of three (3) credit hours for pro bono publico 
service in each reporting period. Hours claimed must be rounded down to the 
nearest quarter of an hour. 
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(a) As used in this rule, “pro bono publico service” means legal service 
provided without fee or expectation of fee to a person of limited means. The 
case must be assigned and verified by one of the following: 

(i) An organization which receives funding for pro bono programs or 
services from the Legal Services Corporation or the Arkansas Access to 
Justice Foundation; 

(ii) The Arkansas Access to Justice Commission; 

(ii) The Arkansas Bar Association or a local bar association; 

(iv) Any state or federal court in Arkansas; or 

(v) Any other organization recognized by the Board as providing legal 
services to persons of limited means in Arkansas without fee or expecta- 
tion of fee. 

(b) Attorneys seeking CLE credit for pro bono publico service shall 
complete and return to the Office of Professional Programs an “Application 
for CLE Credit for Pro Bono Publico Service” form. Such application shall, at 
a minimum, include: 

(i) The attorney’s name; 

(ii) The attorney’s address; 

Gi) The attorney’s bar number; 

(iv) The name of the entity which assigned the case; 

(v) Verification from a representative of the entity assigning the case 
that the case was assigned by the entity and accepted by the attorney; 

(vi) A statement by the attorney of how many pro bono publico service 
hours they have provided and the number of CLE credit hours they are 
entitled to for that service; and 

(vii) The attorney’s signature, verifying the accuracy of the information 
in the application. 

(11) Service as an active member of a Supreme Court of Arkansas Board, 
Commission, or Committee during a specific reporting period. 


HISTORY: Amended April 16, 1998, effective 7, 2019; amended June 18, 2020, effective July 
July 1, 1998; amended November 30, 2006; 1, 2020; amended October 6 , 2022, retroactive 
amended November 20, 2014; amended March to July 1, 2022 (2022 Ark. 183). 


Rule 4.05. Unapproved CLE activities. 


(1) Public presentations. No CLE credits are available for attorneys speak- 
ing or presenting any program to the lay public without prior approval of the 
Board. 

(2) Self-study. Self-study courses are not approved as a means of acquiring 
CLE credits. 

(3) Audio Tapes. Audio tape programs are not approved as a means of 
acquiring CLE credit. 

(4) Law Professors. No full-time or adjunct law school professors may obtain 
CLE credits for teaching regularly scheduled courses, subject to the exception 
of Regulation 4.04(3). 

(5) Law Firm Operations. Individual programs which deal solely with the 
internal financial operations of a law firm will not be considered acceptable as 
a means of acquiring CLE credits in Arkansas. 


HISTORY: Per Curiam July 9, 1990; 1992, effective March 1, 1992; amended June 
amended April 1, 1991; amended January 13, 27, 1994, effective July 1, 1994. 
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SECTION 5. 
REPORTING — FEES 


Rule 
Rule 5.01. Late filings/deficiency plans. 
Rule 5.02. [Payment of fees]. 


Rule 5.01. Late filings/deficiency plans. 


After a reporting period has ended, and at any time prior to a vote of 
suspension by the Board, an attorney may file: 

(1) Documentation to establish compliance with the provisions of Rule 
3(A). If filed between July 1 and August 31, such documentation shall be 
accompanied by a deficiency fee of $75.00 if the documents submitted are for 
CLE credits acquired after July 1; 

(2) An acknowledgment of deficiency form. If filed between July 1 and 
August 31, such a filing shall be accompanied by a deficiency fee of $75.00; 

(3) An acknowledgement of deficiency, if filed after August 31, shall be 
subject to the $75.00 deficiency fee set out in paragraph (2) above, and a late 
filing fee of $25.00. After timely filing of an acknowledgment of deficiency 
and payment of the required fee, no late filing fee will be assessed for hours 
submitted to cure timely the deficiency. However, documentation of hours 
obtained after December 1 to cure a deficiency shall be accompanied by a late 
filing fee of $100.00. Documentation to establish compliance with Rule 3(A) 
for CLE credits acquired before July 1, but filed after August 31, shall be 
subject to a $25.00 late filing fee; 

(4) An out of state certification pursuant to Rule 2(C); or, an inactive 
renewal pursuant to Rule 2(D). Such filings shall be accompanied by a late 
filing fee of $25.00 if filed after October 31; and, 

(5) Documentation tendered in accord with the preceding paragraphs will 
not be accepted unless accompanied by the appropriate filing fee and unless 
all other applicable requirements have been met. 


Rule 5.02. [Payment of fees]. 
All fees shall be made payable to the Bar of Arkansas. 


HISTORY: Per Curiam July 9, 1990; Publisher’s Notes. 
amended January 13, 1992, effective March 1, The heading for Regulation 5.02 was inserted 
1992; amended June 27, 1994, effective July 1, _ by the publisher. 
1994. 


SECTION 6. 
HEARING PROCEDURES/SANCTIONS 


Rule 
Rule 6.01. [Procedure and fees]. 


Rule 6.01. [Procedure and fees]. 
(1) In the absence of the Chairman of the Board, the remaining voting 


members of the Board shall elect from among its number, by a majority vote, 
a presiding officer for the hearing in question. 
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(2) The expense of a court reporter’s attendance, if a record is requested, 
shall be paid by the affected attorney. 

(3) The burden of proof as to compliance with the Rules shall remain with 
the attorney. 

(4) Not less than ten days before a hearing, at the request of either the 
Board or the attorney, each shall apprise the other of the names, addresses, 
and phone numbers of witnesses and provide copies of all exhibits each intends 
to present at the hearing. 

(5) The Rules of Evidence shall apply subject to the exercise of reasonable 
discretion by the majority of the Board. 

(6) In addition, pursuant to Rule 6, the Board may assess a reinstatement 
fee not to exceed TWO HUNDRED FIFTY DOLLARS ($250.00). Such fees 
shall be payable to the Bar of Arkansas. 


HISTORY: Per Curiam July 9, 1990; RESEARCH REFERENCES 
amended June 27, 1994, effective July 1, 1994. 


ALR. 
Publisher’s Notes. Discipline of attorney for failure to comply 
The heading for Regulation 6.01 was inserted with continuing legal education requirements. 
by the Publisher. 96 ALR 5th 23. 
SECTION 7. 
APPEALS 


Rule 

Rule 7.01. Right to review. 

Rule 7.02. Obtaining the record. 

Rule 7.03. Costs. 

Rule 7.04. Filing. 

Rule 7.05. Memorandum. 

Rule 7.06. Decision by the Arkansas Supreme Court. 


Rule 7.01. Right to review. 


An attorney who is suspended by the Board shall have the right to review of 
the ruling by the Arkansas Supreme Court. 


Rule 7.02. Obtaining the record. 


To effect such a review, the suspended attorney, within ten (10) days of 
receipt of notice of suspension shall, in writing, request a copy of the record of 
the proceedings from the Secretary. Such record shall include all pertinent 
documents on file with the Board and the transcript of any pertinent hearings 
conducted by the Board. The Secretary shall promptly respond to such 
requests. The Secretary shall deliver, by registered mail, a single copy of such 
record to the suspended attorney. 


Rule 7.03. Costs. 


The suspended attorney shall be responsible for the costs attendant to record 
preparation and filing, including the expense of preparing the transcript of any 
hearings. 


Rule 7.04. Filing. 
Thereafter, the suspended attorney shall have ten (10) days from receipt of 
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the record to file same with the Clerk of the Arkansas Supreme Court. A single 
copy of the record shall be filed, accompanied by eight (8) copies of the 
attorneys motion for further review by the Arkansas Supreme Court. The 
motion and record shall be filed pursuant to Arkansas Supreme Court Rule 2-1, 
and the Clerk’s Office will process such motions for review pursuant to 
procedures established under said Rule 2-1, or its successor rule. 


Rule 7.05. Memorandum. 


The suspended attorney may accompany the motion with a brief memoran- 
dum setting out grounds for reversal of the decision of the Continuing Legal 
Education Board. The Board may file a response as authorized by Rule 2-1. 


Rule 7.06. Decision by the Arkansas Supreme Court. 


The findings of the Board shall not be reversed unless the Arkansas 
Supreme Court finds them to be clearly erroneous. The Arkansas Supreme 
Court shall review the case de novo upon the record presented. 


HISTORY: Per Curiam July 9, 1990; 
amended June 27, 1994, effective July 1, 1994. 
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PROCEDURES OF THE ARKANSAS SUPREME 


Section 

Section 1. 
Section 2. 
Section 3. 
Section 4. 
Section 5. 
Section 6. 
Section 7. 
Section 8. 
Section 9. 


Section 10. 
Section 11. 
Section 12. 
Section 13. 
Section 14. 
Section 15. 
Section 16. 
Section 17. 
Section 18. 
Section 19. 
Section 20. 
Section 21. 
Section 22. 
Section 23. 
Section 24. 
Section 25. 
Section 26. 
Section 27. 
Section 28. 


Publisher’s Notes. 


COURT REGULATING PROFESSIONAL 
CONDUCT OF ATTORNEYS AT LAW 


Scope. 
Definitions. 
Committee on Professional Conduct. 
Committee panels. 
Office of Professional Conduct. 
Confidentiality/Records. 
Procedure. 
Discovery and prehearing issues. 
Service of complaint/Response/Failure to respond/Reconsideration. 
Vote by ballot. 
Public hearing. 
Appeal. 
Disbarment proceedings. 
Reciprocal disbarment, suspension, or disability inactive status. 
Criminal activity. 
Interim suspension procedure. 
Sanctions. 
Fines, costs, and restitution. 
Factors to be considered in imposing sanctions. 
Surrender of license, discipline by consent. 
Duties of sanctioned attorney. 
Restrictions on former attorneys. 
Reinstatement. 
Readmission to the Bar. 
Inactive status. 
Expungement of dismissals. 
Contempt. 
Attorney trust account and automatic "overdraft" notification procedure. 


The former rules for the regulation of profes- 
sional conduct of attorneys, which were ad- 
opted June 21, 1976, and became effective July 
1, 1976, were probably overruled and super- 
seded by the rules regulating the professional 
conduct of attorneys adopted by Per Curiam 
order on March 11, 1985. 

Another set of Procedures of the Arkansas 
Supreme Court Regulating Professional Con- 
duct of Attorneys at Law were adopted on a 
trial basis by the Supreme Court by Per 
Curiam Order dated July 16, 1990. 

Another set of Procedures of the Arkansas 


Section 1. Scope. 


Supreme Court Regulating Professional Con- 
duct of Attorneys at Law were adopted by Per 
Curiam on January 8, 1998, effective January 
15, 1998. 

The Procedures of the Arkansas Supreme 
Court Regulating Professional Conduct of At- 
torneys at Law were revised by Per Curiam on 
July 9, 2001, effective January 1, 2002. Section 
28 was adopted February 21, 2002, effective 
July 1, 2002. 

The Procedures of the Arkansas Supreme 
Court Regulating Professional Conduct of At- 
torneys at Law were revised by Per Curiam on 
May 26, 2011. 


A. Purpose. These Procedures are promulgated for the purpose of regulating 
the professional conduct of attorneys at law and shall apply to complaints filed 
and formal complaints instituted against attorneys after the effective date of these 
Procedures, and within the purview of the jurisdiction and the authority of the 
Arkansas Supreme Court Committee on Professional Conduct. From the effective 
date hereof, these Procedures shall apply to transfers to inactive status, to 
reinstatements, and to the extent that limitations and special requirements 
pertain, to attorneys presently suspended, disbarred or who have surrendered 
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their law licenses. Every attorney now or hereafter licensed to practice law in the 
State of Arkansas shall be a member of the Bar of this State and subject to these 
Procedures. The jurisdiction of the Supreme Court Committee on Professional 
Conduct shall extend to lawyers in active, inactive or suspended status. 

B. Rules of professional conduct adopted: The court has adopted the Model 
Rules of Professional Conduct of the American Bar Association, as amended, 
known now as the Arkansas Rules of Professional Conduct (the “Rules”), as the 
standard of professional conduct of attorneys at law. All attorneys are subject 
to these Procedures. 

C. Nature of proceedings. Disciplinary proceedings are neither civil nor 
criminal but are sui generis. 

D. Repealer. To the extent that former rules or existing provisions of the 
Arkansas Code Annotated are in conflict with these Procedures, they are 
hereby overruled and superseded. These Procedures shall not be deemed 
exclusive of, but supplemental to, those provisions of the Arkansas Code 
Annotated with which the Procedures are not in conflict. 


CASE NOTES 
Cited: 
Ligon v. Walker, 2009 Ark. 136, 297 S.W.3d 1 
(2009). 


Section 2. Definitions. 


As used in these Procedures, unless the context otherwise requires: 

A. “CLERK” means the Clerk of the Arkansas Supreme Court. 

B. “COMMITTEE” means the Arkansas Supreme Court Committee on 
Professional Conduct. 

C. “COMPLAINANT” means the person(s) initiating a complaint, the 
Executive Director when acting at his or her own instance, or the Committee 
when acting at its own instance or on behalf of another in initiating a 
complaint. 

D. “COMPLAINT” means an inquiry, allegation, or information of what- 
ever nature and in whatever form received by, coming to the attention of, or 
initiated by the Office of Professional Conduct or the Committee and 
concerning the conduct of a person subject to the jurisdiction of the 
Committee. 

EK. “FORMAL COMPLAINT” means a complaint directed to an attorney 
by the Office of Professional Conduct setting forth the alleged violation(s) of 
the Rules and informing the attorney of the right to file a written response. 

F. “LESSER MISCONDUCT?” is defined in Section 17(C). 

G. “OFFICE OF PROFESSIONAL CONDUCT” means the staff office 
managed and supervised by the Executive Director, which is responsible for 
receiving and investigating all complaints concerning members of the 
Arkansas Bar, filing formal complaints, presenting cases in hearings before 
the Committee panels, and litigating cases from the Committee before any 
court of this State. 

H. “RESPONDENT” or “RESPONDENT ATTORNEY” means an attorney 
against whom a formal complaint has been initiated, whether or not the 
attorney has failed to file a written response. 

I. “RULES” means the former Model Rules of Professional Conduct of the 
American Bar Association, as amended, and, after May 1, 2005, the Arkan- 
sas Rules of Professional Conduct, and any statutory provisions or rules 
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adopted by the Arkansas Supreme Court regulating the professional conduct 
of attorneys at law. , 

J. “SERIOUS CRIME” means (1) any felony, (2) any lesser crime that 
reflects adversely on the lawyer’s honesty, trustworthiness, or fitness as a 
lawyer in other respects, or (3) any crime a necessary element of which, as 
determined by the statutory or common law definition of the crime, involves 
interference with the administration of justice, false swearing, misrepresen- 
tation, fraud, deceit, bribery, extortion, misappropriation, theft or an at- 
tempt, conspiracy or solicitation of another to commit a ‘serious crime.‘ 

K. “SERIOUS MISCONDUCT?” is defined in Section 17(B). 

L. “SUBSTANTIAL,” when used for the purposes of these Procedures in 
reference to degree or extent, means beyond mere suspicion or conjecture 
and of sufficient force and character to compel a conclusion one way or 


another with reasonable and material certainty and precision. 
M. “UNAVOIDABLE CIRCUMSTANCES” means circumstances not at- 
tributable to negligence, carelessness, fault, or the lack of diligence on the 


part of the respondent attorney. 


CASE NOTES 


Serious Crime. 

Under subsection (J) of this section, any 
felony constitutes a serious crime; whereas, any 
lesser crime will constitute a serious crime only 
if it reflects adversely on the lawyer’s honesty, 
trustworthiness, or fitness as a lawyer. Ligon v. 
Stewart, 369 Ark. 380, 255 S.W.3d 435 (2007). 

Upon receiving a certified copy of an attor- 
ney’s judgment of conviction for felony DWI, the 
Arkansas Supreme Court Committee on Pro- 
fessional Conduct was authorized under Ark. 
Sup. Ct. Prof. Conduct P. §§ 16(A)(2) and 
17(E)(3)(b) to temporarily suspend the attor- 
ney’s license to practice law because (1) a felony 
conviction constituted a serious crime under 
subsection (J) of this section; and (2) pursuant 
to Ark. Sup. Ct. Prof. Conduct P. § 15(C)(3), the 
copy of the judgment was conclusive evidence of 
the attorney's guilt. Ligon v. Stewart, 369 Ark. 
380, 255 S.W.3d 435 (2007). 

Where an attorney, after his license was 


temporarily suspended due to his felony convic- 


tion for DWI, held himself out as a landlord’s 
attorney, advised the landlord’s tenant that the 
tenant had to vacate leased premises, and rep- 
resented the landlord at a city council meeting 
concerning a condemnation matter, the attor- 
ney was disbarred pursuant to Ark. Sup. Ct. 
Prof. Conduct P. § 13(D) because the special 
judge did not clearly err in concluding (1) that 
the DWI conviction constituted a serious crime 
under subsection (J) of this section; (2) that the 


attorney violated Ark. R. Prof. Conduct 
§ 8.4(b); and (3) that the attorney’s DWI con- 
viction and unauthorized practice of law in 
violation of § 16-22-501(a)(2) constituted seri- 
ous misconduct under Ark. Sup. Ct. Prof. Con- 
duct P.§ 17(B). Ligon v. Stewart, 369 Ark. 380, 
255 S.W.3d 435 (2007). 

Supreme Court Committee on Professional 
Conduct erred in cautioning an attorney after it 
found that he violated Ark. R. Prof’! Conduct 
8.4(b) by illegally possessing a controlled sub- 
stance, methamphetamine, a Class C felony 
and “serious crime” as defined by subdivision 
(J) of this section and Ark. Sup. Ct. Prof. 
Conduct P. § 17(B)(6), because the attorney 
committed serious misconduct, and the sanc- 
tion of caution was not available; Ark. Sup. Ct. 
Prof. Conduct P. § 17(E)(5) states that a cau- 
tion is appropriate for lesser misconduct. Ligon 
v. Clouette, 2011 Ark. 68, 378 S.W.3d 708 
(2011). 

Denial of the former attorney’s original peti- 
tion requesting readmission to the Arkansas 
Bar was appropriate because his application for 
readmission was prohibited under Ark. Sup. Ct. 
P. Reg. Prof] Conduct § 24(B)(2) since his 
conviction for misprision of a felony, a class E 
felony under federal law, clearly fell within the 
definition of a “Serious Crime” under subdivi- 
sion (J) of this rule. In re Petition for Readmis- 
sion of Madden, 2012 Ark. 279, 423 S.W.3d 39 
(2012). 


Section 3. Committee on Professional Conduct. 


A. Composition/Term of Office. 


(1) The Supreme Court shall appoint the members of the Committee on 
Professional Conduct to assist in enforcing these Procedures. The Commit- 
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tee shall consist of two separate seven-member panels, designated Panel A 
and Panel B. Each panel will include five attorneys, one chosen from the 
State at large and one from each of the four Congressional Districts. Two 
non-attorneys will be chosen to serve on each panel, and these four lay 
members will be chosen from the State-at large. Each appointment shall be 
for a term of six years, unless otherwise designated by the Supreme Court. 
Members may be reappointed to one successive six-year term. Terms shall be 
staggered. Vacancies occurring from causes other than expiration of term of 
office will be filled by the Supreme Court as they occur, and the person so 
appointed shall serve the remainder of his or her predecessor’s term. If the 
remainder of the vacant term is less than two years, the person appointed is 
eligible for appointment to two successive six-year terms. Committee mem- 
bers shall serve until their successors are appointed and certified. The 

Committee shall elect one of its members as Chairperson and another as 

Secretary. The Committee, consistent with these Procedures, may adopt 

such internal operating rules and policies as may be necessary to facilitate 

the performance of its duties, responsibilities, and administrative functions. 

All such internal operating rules and policies shall be provided to all 

Committee members. 

(2) Members shall refrain from taking part in any disciplinary proceeding 
in which a judge similarly situated would be required to recuse. 

(3) Fourteen reserve members shall be appointed to serve as Panel C and 
Panel D, a pool from which replacements may be drawn in those instances in 
which (1) members of the Committee are disqualified or unable to serve, or 
(2) the case load of the Committee requires an additional panel consistent 
with the duties as set out in Section 3(A)(1). Ten of the reserve members 
shall be lawyers with at least two from each Congressional District. Four of 
the reserve members shall not be lawyers and shall be selected from the 
State at large. In other respects, the terms of service for reserve members 
shall be the same as provided for the Committee. Reserve members shall 
possess the authority, powers, immunities, and entitlements provided for the 
Committee by these Procedures. The Committee Chairperson or Executive - 
Director shall select reserve members from a rotating list to serve, individu- 
ally or collectively, as the situation requires, in those instances in which (1) 
members of a panel of the Committee consider themselves disqualified or 
unable to serve, or (2) the case load of the Committee requires an additional 
panel consistent with the duties as set out in Section 3(A)(1). Reserve 
members serving as replacements shall be selected so as to maintain the 
appropriate lawyer/non-lawyer composition. Reserve members do not have 
to be selected unless the required quorum of the Committee or a panel 
thereof is not present, or if the case load of the Committee requires an 
additional panel. If necessary, the Supreme Court may appoint additional 
persons to serve as reserve members to permit the Committee to discharge 
its duties. 

B. Quorum. A majority of the members of Panels A and B of the Committee 
shall constitute a quorum for the conduct of Committee business. The 
Committee shall not sit en banc for disciplinary proceedings. 

C. Authority / Powers. 

(1) The Committee, through its panels, shall have, and is hereby granted, 
authority to impose any sanctions deemed appropriate as provided in 
Section 7 (Procedure), Section 17 (Sanctions), and Section 18 (Fines, Costs, 
and Restitution). 
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(2) The Committee, through its panels, is authorized to take action by 
written ballot, subject to the requirements and limitations set out in Section 
10 of these Procedures. 

(3) The Committee, through its panels, is authorized to conduct hearings 
at either: 

(a) The request of the panel; or 
(b) The request of the respondent attorney after written ballots are 
taken. 

(4) The Committee is authorized to hold meetings to conduct the business 
of the Committee, which consists of, but is not limited to, the election of 
officers, the determination of pending complaints, and such administrative 
matters as required. 

(5) The Committee, acting through its Chairperson, may temporarily 
designate from the staff attorneys of the Office of Professional Conduct an 
acting Executive Director in any case in which the Executive Director or the 
Deputy Director (pursuant to Section 5(D)(3)) is unable to act, or recuses, or 
disqualifies. 

(6) The Committee shall maintain a permanent office under the supervi- 
sion of the Executive Director for the conduct of its business and the 
maintenance of the various records of the Committee. 

(7) The seal heretofore adopted by the Committee shall be the official seal 
for its use in the performance of the duties imposed by these Procedures. 

(8) The Executive Director or the Committee, through its panels, shall 
have the authority to issue summonses for any person(s), or subpoenas for 
any witness(es), including the production of documents, books, records, or 
other evidence, in the same manner as is provided for civil process pursuant 
to the Arkansas Rules of Civil Procedure, requiring the presence of any 
person, or the attendance of any witness before the Committee for the 
purpose of testimony, or in furtherance of an investigation. Such process 
shall be issued under the seal of the Committee provided for in subsection 
C(7) of this Section and be signed by the Chairperson of the Committee, the 
Secretary, the chair of a panel of the Committee, or the Executive Director. 
Any subpoenas issued herein shall clearly indicate that the subpoenas are 
issued in connection with a confidential investigation under these Proce- 
dures and that it is regarded as contempt of the Supreme Court for a person 
subpoenaed to breach the confidentiality of the investigation. If found to be 
in contempt of the Supreme Court under these Procedures, a person may be 
punished by incarceration, imposition of a fine, or both. In addition, it shall 
be grounds for discipline under these Procedures for a subpoenaed attorney 
to breach the confidentiality of the investigation. It shall not be regarded as 
a breach of confidentiality for a person subpoenaed to seek or consult with 
legal counsel in regard to the subpoena, nor shall the confidentiality apply to 
subpoenas issued in connection with a public hearing. 

(9) The Committee, through the Chairperson or a panel chair, or the 
Executive Director, may seek immunity from criminal prosecution for a 
reluctant witness, using the procedure of Ark. Code Ann. §§ 16-43-601 to 
-606 (1987), as amended, and any successor or other applicable statute. 

(10) The Committee may propose changes to these Procedures for prom- 
ulgation by the Supreme Court and may comment on existing and proposed 
Rules. 

(11) The Committee shall periodically review the operation of the system 
with the Supreme Court. 
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(12) The Committee, working with the Office of Professional Conduct, 
shall inform the public about the existence and operation of the system and 
the disposition of each matter in which public discipline has been imposed, 
a lawyer has been transferred to or from disability inactive status, or a 
lawyer has been reinstated. Communication options should include toll-free 
telephone and the Internet. 

(13) The Committee shall perform administrative oversight over the 
Office of Professional Conduct which shall include: reviewing the productiv- 
ity and efficiency of the office; assessing caseload management; reviewing 
and making recommendations concerning budgetary matters; making rec- 
ommendations to the Executive Director; and improving the statistical 
records of the office. Administrative responsibilities may be delegated to 
panels of the Committee on a rotating basis, which may include an Executive 
Committee selected by the Committee. 

(14) When so requested by a federal judge under the Uniform Federal 
Rules of Disciplinary Enforcement adopted by the United States District 
Courts of Arkansas on May 1, 1980, or successor rules, the Committee may 
act as the disciplinary agency, and the Executive Director as counsel, in a 
federal disciplinary action. Any additional expense incurred in the process- 
ing of a federal complaint will be paid from the funds arising from the 
assessments levied pursuant to the Uniform Federal Rules and available for 
that purpose. When final action is taken under a federal complaint, a report 
of that action will be made to the federal judge who referred the matter, and 
the Committee may also furnish to the federal judge any other information 
from its files necessary to fulfill its duties as disciplinary agency. 

D. Immunity. The Committee, its individual members, its agents, the 
Executive Director, and employees and agents of the Office of Professional 
Conduct are absolutely immune from suit or action for their activities in 
discharge of their duties under these Procedures, to the full extent of judicial 
immunity in Arkansas. 

KE. Expenses. From the funds established and appropriated by the Arkansas 
Supreme Court, and in accordance with budgetary limitations, members of the 
Committee shall be entitled to receive their travel and hotel expenses, 
reimbursement for postage, stationery, communications, an attendance allow- 
ance, other incidental expenses including stenographic bills and court costs 
chargeable against them, and to attend training and continuing education 
programs. All such items shall be paid by the Clerk by check on such funds. 
Accounts must be itemized and certified by the Chairperson of the Committee, 
the Secretary, or the Executive Director as true and correct and for the official 
business of the Committee or the Office of Professional Conduct. 


HISTORY: Amended May 26, 2022. 


Section 4. Committee panels. 


A. General. The Committee may delegate to its panels the power to act for 
the Committee in discharging its powers and duties. The Committee or the 
Executive Committee shall establish the method of rotation by which panels 
are assigned complaints. 

B. Panels. Each panel shall elect a lawyer member of that panel as its chair. 
A panel member whose term has expired may continue to serve on any case 
that was commenced before the expiration of the member’s term. Five 
members shall constitute a quorum. The panel shall act only with the 


346 


§ 5 PROCEDURES REGULATING PROFESSIONAL CONDUCT § 5 


concurrence of at least four members. Reserve members may be appointed to 
serve on a panel pursuant to Section 3(A)(8). 
C. Powers and Duties. Panels shall have the following powers and duties: 

(1) To conduct proceedings during the ballot phase concerning formal 
complaints of misconduct, petitions for reinstatement, and petitions for 
transfer to and from disability inactive status; 

(2) To conduct hearings; 

(3) To adopt written findings of fact, conclusions of law, and orders 
prepared with the administrative assistance of the Office of Professional 
Conduct; and 

(4) To discharge other duties imposed by these Procedures. 


Section 5. Office of Professional Conduct. 


A. General. The Supreme Court shall employ the Executive Director of the 
Office of Professional Conduct, who shall be an attorney actively licensed to 
practice law in the State of Arkansas, shall serve at the will of the Court, and 
shall devote full time and effort to promptly and efficiently perform the duties 
stated in this Section, and such other duties as directed by the Court or the 
Committee. 

B. Duties—Office. 

(1) The Executive Director may attend and, at the request of the Com- 
mittee, act as counsel in presenting testimony and other evidence at any 
hearing pursuant to these Procedures. 

(2) The Executive Director, or, in his or her absence or disqualification 
from a case, the acting Executive Director, shall have power to administer 
oaths in all matters incident to the duties imposed by these Procedures, and 
such power and authority shall be coextensive with the State. 

(3) The Executive Director shall be responsible for the administration of 
the business office and the security of the records. As authorized by and upon 
such terms as the Court shall direct, the Executive Director may employ 
such personnel, including staff attorneys, investigators, and temporary 
employees, and may retain independent counsel, as may be required to 
perform the administrative, investigative, and legal functions of the Com- 
mittee and the Office of Professional Conduct. The Executive Director and 
the professional staff of the Office of Professional Conduct shall periodically 
attend training and continuing education programs. 

(4) The Executive Director shall receive reports from financial institutions 
pursuant to Rule 1.15(d)(1) indicating that a properly payable instrument 
has been presented against a lawyer’s trust account containing insufficient 
funds, irrespective of whether or not the instrument is honored, and take 
appropriate action in response to such information. 

C. Duties—Complaints. 

(1) It shall be the duty of the Office of Professional Conduct to receive and 
investigate all complaints against any member of the Bar. Such complaints 
shall be docketed and assigned a permanent file number. The Office of 
Professional Conduct and the Committee may accept and treat as a com- 
plaint any writing signed by a judge of a court of record in this State 
regardless of whether such signature is verified or any per curiam order or 
opinion issued by any appellate court. The Executive Director may initiate a 
complaint at his or her own instance. 

(2) In lieu of filing and serving a formal complaint, the Executive Director 
may refer matters involving lesser misconduct, as defined in Section 17(C), 
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to alternatives-todiscipline programs approved by the Supreme Court. Such 
programs may include, in addition to the Arkansas Judges and Lawyers 
Assistance Program, programs for fee arbitration, arbitration, mediation, 
law office management assistance, psychological counseling, continuing 
education, and ethics. 

(3) Upon a determination by the Executive Director that a complaint sets 
out allegations falling within the purview of the Committee and that those 
allegations are supported by sufficient evidence, the Executive Director shall 
provide any assistance needed in the preparation of the complainant’s 
affidavit and shall process a formal complaint pursuant to these Procedures. 

(4) If the Executive Director determines that a complaint does not set 
forth sufficient grounds to reasonably support preparation of a formal 
complaint but contains information indicative of a misunderstanding or 
controversy between an attorney and a client or a third party who may be 
aggrieved by the conduct or circumstances and the best interests of the 
integrity of the profession and the valid concerns of the complainant would 
be served by reconciliation or communication between the parties, the 
Executive Director may, at the request of the complainant or in the judgment 
of the Executive Director, contact the attorney by telephone or letter 
advising the attorney of the nature of the complaint and may attempt an 
informal resolution. Such a procedure will not be considered a formal 
complaint. 

(5) Review of the Executive Director’s Decision. 

(a) A complainant who is not satisfied with the Executive Director’s 
determination that the allegations of the complaint fall outside the 
purview of the Committee or that the allegations are not supported by 
sufficient evidence to file a formal complaint may request a review of that 
determination by Panel C. 

(b) The request for review shall be filed with the Executive Director in 
writing within twenty (20) days from the date of mailing of the letter to the 
address provided by the complainant in the grievance or other document 
of initial complaint, unless notified by the complainant in writing of a new 
address prior to the mailing of the letter, notifying the complainant of the 
determination of the lack of a basis for filing a formal complaint. 

(c) The written request will set out in general terms the complainant’s 
grounds for objection to the Executive Director’s decision. 

(d) Upon receipt of a request for review, the Executive Director will 
acknowledge in writing the request and shall forward the complaint 
information, including the complainant’s grounds for objection to the 
Executive Director’s decision, to five members of Panel C, one of whom will 
be a nonlawyer, directing that they review the Executive Director’s 
disposition of the matter. 

(e) The reviewing members, by majority vote, may (1) approve the 
Executive Director’s disposition of the matter, (2) direct that a formal 
complaint be prepared, or (3) request further investigation of the matter 
by the Executive Director. Votes may be taken by written ballots on forms 
supplied by the Office of Professional Conduct or by telephone. With the 
administrative assistance of the Office of Professional Conduct, the result 
of the vote will be made known to the Executive Director by the chair of 
Panel C. If a formal complaint is instituted, members of the five-member 
reviewing body shall not participate in subsequent proceedings in the 
matter. 
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(f) The Executive Director shall then notify the complainant in writing 
of the results of the review and dismiss the complaint, initiate a formal 
complaint, or investigate further, as appropriate. 

(g) There shall be no further review or appeal of Panel C’s final decision 
on a review. 

D. Staff Attorneys. 

(1) All Staff Attorneys employed by the Executive Director shall be 
actively licensed to practice law in the State of Arkansas. 

(2) Staff Attorneys shall serve at the direction and pleasure of the 
Executive Director and may perform all duties and possess all authority of 
the Executive Director as the Executive Director may delegate, except for 
the final determination of sufficiency of formal complaints and the authority 
and responsibilities provided in Sections 3(C)(8) (subpoenas) and 5(B)(2) 
(oaths), which authority may be exercised by the acting Executive Director 
in the absence of, or upon the disqualification from a case by, the Executive 
Director. 

(3) In the event of the temporary inability of the Executive Director to 

fully discharge the duties of office, or when a vacancy exists in that office, the 
Deputy Director shall discharge such duties as the acting Executive Direc- 
tor. If the Executive Director determines that a conflict of interest exists for 
the Executive Director with regard to a particular complaint, complainant, 
or respondent, the Executive Director may recuse from the matter, and the 
Deputy Director shall discharge such duties as the acting Executive Director 
for that matter. 
EK. Compensation; Expenses. The Executive Director and staff of the Office 
of Professional Conduct shall be paid such reasonable salary and expenses as 
deemed necessary and appropriate by the Supreme Court. Employee salaries, 
benefits, and expenses of the Office shall be payable from funds budgeted to the 
Committee by the Supreme Court. 


HISTORY: Amended March 18, 2010. 


Section 6. Confidentiality/Records. 


A. Communications Confidential. Subject to the exceptions listed in sub- 
sections B and C of this Section: 

(1) All communications, complaints, formal complaints, testimony, and 
evidence filed with, given to, or given before the Committee, or filed with or 
given to any of the employees and agents of the Office of Professional 
Conduct during the performance of their duties, that are based upon a 
complaint alleging an attorney has violated the Rules, shall be absolutely 
privileged and confidential and exempt from disclosure under the Arkansas 
Freedom of Information Act, Ark. Code Ann. §§ 25-19-101 et seq., pursuant 
to Ark. Code Ann. § 25-19-105(b)(8), as documents protected from disclosure 
by order or rule of the Supreme Court of Arkansas; and 

(2) All actions and activities arising from or in connection with an alleged 
violation of the Rules by an attorney licensed to practice law in this State are 
absolutely privileged and confidential. 

(3) These provisions of privilege and confidentiality shall apply to com- 
plainants, except that a complainant may disclose the fact that he or she has 
submitted a complaint to the Office of Professional Conduct and the contents 
of the complaint. 

B. Exceptions. 
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(1) Except as expressly provided in these Procedures, proceedings under 
these Procedures are not subject to the Arkansas Rules of Civil Procedure 
regarding discovery. 

(2) The records of public hearings conducted by the Committee pursuant 
to Section 11 of these Procedures are public information. 

(3) In the case of disbarment, the Committee and the Office of Professional 
Conduct are authorized to release any information that either deems 
necessary for that purpose. 

(4) The Committee is authorized to release information: 

(a) For statistical data purposes; 

(b) To a corresponding lawyer disciplinary authority or an authorized 
agency or body of a foreign jurisdiction engaged in the regulation of the 
practice of law; 

(c) To the State Board of Law Examiners; 

(d) To the Committee on the Unauthorized Practice of Law; 

(e) To the Arkansas Client Security Fund Committee; 

(f) To the Commission on Judicial Discipline and Disability; 

(g) To any other committee, commission, agency, or body within the 
State empowered to investigate, regulate, or adjudicate matters incident 
to the legal profession, when such information will assist in the perfor- 
mance of those duties; 

(h) To any agency, body, or office of the federal government or this State 
charged with responsibility for investigation and evaluation of a lawyer’s 
qualifications for appointment to a governmental position of trust and 
responsibility or for the discipline or sanction of any attorney; or, 

(i) Pursuant to the provisions of Section 9(A) and Section 15(B) of these 
Procedures. . 
(5) Any attorney against whom a formal complaint is pending shall have 

disclosure of all information, excluding attorney work product, research, and 
materials obtained and intended for use as rebuttal to any witness for the 
respondent attorney at a hearing, in the possession of the Committee and 
the Office of Professional Conduct concerning that complaint, including any 
record of prior complaints about that attorney. Procedures for discovery for 
formal complaints are set out in Section 8. 

(6) The attorney about whom a complaint is made may waive, in writing, 
the confidentiality of the information. 

(7) In all cases, the complainant shall be provided with a copy of the 
respondent attorney’s affidavit of response and afforded a reasonable oppor- 
tunity to reply, in accordance with Section 9(B)(3). 

C. Sanctions Made Public. When a public sanction becomes final under 


these Procedures or when the Committee decides to initiate disbarment 
proceedings, a copy shall be forwarded to the Clerk and shall be maintained as 
a public record by the Clerk. Such information shall also be publicly dissemi- 
nated, including release to the press and posting on the Arkansas Judiciary 


website. 


CASE NOTES 


Misconduct Complaint. 

Formal complaints are absolutely privileged 
under this section, as are actions and activities 
arising from or in connection with an alleged 
violation of the Model Rules by an attorney 
licensed to practice law in Arkansas; however, 


the Executive Director and Committee on Pro- 
fessional Conduct do have certain mandates 
they must follow once a complaint is initiated 
under the Arkansas Supreme Court’s regula- 
tions. Hogue v. Neal, 340 Ark. 250, 12 S.W.3d 
186 (2000). 
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Cited: (1998); Todd v. Ligon, 356 Ark. 187, 148 S.W.3d 
Wilson v. Neal, 332 Ark. 148, 964S.W.2d 199 229 (2004). 


Section 7. Procedure. 


A. General. A panel of the Committee shall adjudicate all formal complaints 
alleging violation of the Rules that may be brought to its attention and shall 
give the attorney involved an opportunity to explain or refute the charge. 

B. Standard of Proof. Formal charges of misconduct, petitions for reinstate- 
ment, and petitions for transfer to or from inactive status shall be established 
by a preponderance of the evidence. 

C. Burden of Proof. The burden of proof in proceedings seeking discipline or 
involuntary transfer to inactive status is on the Executive Director. The 
burden of proof in proceedings seeking reinstatement or transfer from invol- 
untary or voluntary inactive status is on the attorney seeking such action. 

D. Limitations on Actions. The institution of disciplinary actions pursuant 
to these Procedures shall be exempt from all statutes of limitations. 

E. Evidence and Procedures. Except as noted in these Procedures, the 
Arkansas Rules of Evidence and the Arkansas Rules of Civil Procedure shall 
not generally apply to disciplinary proceedings. The Executive Director and all 
other attorneys submitting documents in disciplinary proceedings shall quote, 
highlight, or pinpoint cite the portions of exhibits, transcripts, and other 
submissions on which they want the Committee members to focus, rather than 
merely submitting voluminous documents without specific references. 

F. Pleadings. All pleadings filed before the Committee shall be captioned 
“Before the Arkansas Supreme Court Committee on Professional Conduct” and 
be styled “Inre__ ss C—CsC‘CSCS”’ tc reflects thee name of the respon- 
dent attorney. 

G. Prior Sanctions. Information concerning prior discipline of the respon- 
dent attorney shall not be divulged to the Committee members hearing or 
reviewing a complaint until after a finding of misconduct has been made, 
unless said information is relevant for purposes of impeachment or probative 
of issues pending in the present matter, including, without limitation, proof of 
motive, opportunity, intent, preparation, plan, knowledge, identity, or absence 
of mistake or accident. [See Ark. R. Evid. 404(b).] If a panel is considering a 
matter by ballot-vote procedure, information concerning prior discipline of the 
respondent attorney, which is not subject to disclosure as set out above, shall 
be provided to the panel members in a sealed envelope accompanying the 
ballot, and shall not be unsealed and reviewed by the voting panel member 
until and unless the panel member shall mark the ballot finding a violation of 
a Rule. 

H. Ex Parte Communication. 

(1) Members of the Committee shall not communicate ex parte with the 
Executive Director, the staff of the Office of Professional Conduct, the 
respondent attorney, or his or her counsel regarding a pending or impending 
investigation or disciplinary matter, except as explicitly provided for by law 
or these Procedures, or for scheduling, administrative purposes, or emergen- 
cies that do not deal with substantive matters or issues on the merits. 

(2) A violation of this rule may be cause for removal of any member from 
the panel before which a matter is pending. 


RESEARCH REFERENCES 
U. Ark. Little Rock L.J. Survey — Miscel- 
laneous, 10 U. Ark. Little Rock L.J. 223. 
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CASE NOTES 


Allegations of Misconduct. 

Although disbarment proceedings are heard 
de novo on appeal, it would have been inappro- 
priate for the Supreme Court to render judg- 
ment where the appeal was from a motion to 
dismiss; the matter had to be remanded to the 
circuit court. Neal v. Wilson, 316 Ark. 588, 873 
S.W.2d 552 (1994). 

A prior version of this section provides a right 
of appeal for an attorney who has been dis- 
barred or suspended, but these Procedures do 
not expressly provide a right of appeal for a 
client filing a claim against the Client Security 
Fund; likewise, the rules governing the Client 
Security Fund Committee do not provide a 
right of appeal for a claimant seeking reim- 
bursement from the Fund. Even so, a right of 
appeal does exist. Nosal v. Neal, 318 Ark. 727, 
888 S.W.2d 634 (1994). 

The Director and the Committee have man- 
datory duties that they must initiate. Hogue v. 
Neal, 340 Ark. 250, 12 S.W.3d 186 (2000). 


Circuit Court. 

Former Section 6 [now see Section 15] de- 
clares what type of action the Committee must 
file, and does not limit the type of action the 
court may impose, thus, where the Circuit 
Court finds that the attorney has violated the 
Model Rules, former Section 5K [now see this 
section] applies. Wilson v. Neal, 332 Ark. 148, 
964 S.W.2d 199 (1998). 


Complaint. 

There is no requirement in the Procedures of 
the Court Regulating Professional Conduct of 
Attorneys at Law that a complaint be filed by a 
court. Potter v. Magee, 61 Ark. App. 112, 964 
S.W.2d 412 (1998). 

Under Ark. Sup. Ct. P. Reg. Prof’l Conduct 
§ 13, the amendment of disbarment petitions 
was governed by Ark. R. Civ. P. 15(a), and the 
denial of the attorney's motions to strike 
amended pleadings was properly denied. Ligon 
v. Walker, 2009 Ark. 136, 297 S.W.3d 1 (2009). 


Duties of Director. 

The Executive Director has the duty to re- 
ceive all complaints, determine whether or not 
the complaint is supported with sufficient evi- 
dence, and if so, the Director must process a 
formal complaint, direct it to the attorney for 
response, and assign the case a docket control 
number. Hogue v. Neal, 340 Ark. 250, 12 S.W.3d 
186 (2000). 


Findings of Fact. 

A prior version of this section did not require 
the committee to make findings of fact. Finch v. 
Neal, 316 Ark. 530, 873 S.W.2d 519 (1994). 

Although the committee is not bound by rules 
of the court and is not required to strictly 


adhere to the rules of evidence or the rules of 
procedure during a hearing conducted pursu- 
ant to a prior version of this section, it would 
have been appropriate and most helpful for the 
committee to have made findings, similar to 
those required by Ark. R. Civ. P. 52, as to 
attorney's conduct which was prejudicial to the 
administration of justice in violation of Model 
Prof. Cond. Rule 8.4(d); by doing so, the attor- 
ney would have understood the committee’s 
actions and the Supreme Court would have 
been in a better position to evaluate the com- 
mittee’s findings in its de novo review. Finch v. 
Neal, 316 Ark. 530, 873 S.W.2d 519 (1994). 


Hearing. 

Upon actual receipt of a notice of suspension 
of his license, attorney was afforded a remedy 
under the Prof. Cond. Rules — an absolute 
right to a de novo hearing before the Commit- 
tee; where he failed to exhaust his remedies by 
neglecting to exercise his right, he has waived 
his right to appeal to the Arkansas Supreme 
Court. McCullough v. Neal, 314 Ark. 372, 862 
S.W.2d 279 (1993). 

The Rules of Civil Procedure on summary 
judgment apply once the Committee files a 
disbarment action in the circuit court; if sum- 
mary judgment is appropriate, a prior version 
of this section does not require the trial court to 
hold a full trial. Wilson v. Neal, 332 Ark. 148, 
964 S.W.2d 199 (1998). 


Jurisdiction. 

The Arkansas Supreme Court derives its 
power through U.S. Const. Amend. 28 to estab- 
lish and maintain, through its committee on 
professional conduct, jurisdiction over a law- 
yer’s person by virtue of the issuance of his 
license to practice law. McCullough v. Neal, 314 
Ark. 372, 862 S.W.2d 279 (1993). 


Misconduct Complaint. 

Procedures mandate that the Committee on 
Professional Conduct accept and treat as a 
formal complaint any writing signed by a judge 
of a court of record in Arkansas, and a judge’s 
complaint requires little or no action by the 
Executive Director or Committee before the 
Committee must begin its procedures in notify- 
ing the attorney of the charges against him or 
her, so the attorney can explain or refute them. 
Hogue v. Neal, 340 Ark. 250, 12 S.W.3d 186 
(2000). 


Retroactivity. 

A prior version of this section did not autho- 
rize a trial court to run a suspension retroac- 
tively. Neal v. Matthews, 342 Ark. 566, 30 
S.W.3d 92 (2000). 


Cited: 
Shibley v. State, 324 Ark. 212, 920 S.W.2d 10 
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(1996); Neal v. Hollingsworth, 338 Ark. 251, 992 
S.W.2d 771 (1999); Todd v. Ligon, 356-Ark. 187, 
148 S.W.3d 229 (2004). 


Section 8. Discovery and prehearing issues. 


A. Scope. Within ten calendar days following the filing with the Office of 
Professional Conduct of a request for a public hearing by a respondent attorney 
after a ballot vote pursuant to Section 10(D)(3), the Executive Director and the 
respondent attorney shall exchange the names, addresses, and telephone 
numbers of all persons having knowledge of relevant facts and of all potential 
witnesses at the public hearing. Within sixty (60) days following the filing of 
the request for a public hearing, the Executive Director and the respondent 
attorney may take depositions in accordance with Arkansas Rule of Civil 
Procedure 30 and shall comply with reasonable requests for (i) non-privileged 
information and evidence relevant to the charges or the attorney, and (ii) other 
material upon good cause shown to the chair of the panel before which the 
matter is pending for hearing. 

B. Resolution of Prehearing Disputes. 

(1) Disputes concerning discovery shall be determined by the chair of the 
panel to which the matter was assigned. All discovery orders by the chair are 
interlocutory and may not be appealed prior to the entry of the final order. 

(2) Other prehearing disputes or motions, including a motion to dismiss 
the complaint, shall be decided by the hearing panel chair, unless the panel 
chair determines that the dispute or motion should be decided by the full 
hearing panel. If a motion to dismiss the complaint is denied by the hearing 
panel chair or by the full hearing panel, that denial shall not be grounds for 
disqualification or recusal of the chair or any member of the hearing panel 
deciding the motion. 

C. Rules of Civil Procedure Not Applicable. Proceedings under these 
Procedures are not subject to the Arkansas Rules of Civil Procedure regarding 
discovery, except those rules relating to depositions and subpoenas. Interroga- 
tories, requests for admissions, and other forms of discovery not specifically 
authorized in these Procedures are not available in proceedings before the 
Committee. 


CASE NOTES 


Interim Suspension. upon presentation of the file-marked copy of the 

Upon presentation of a judgment of convic- judgment. Wood v. Supreme Court Comm. on 
tion, there is no right to a public hearing; Profl Conduct, 343 Ark. 696, 38 S.W.3d 310 
rather, interim suspension may be imposed (2001). 


Section 9. Service of complaint/Response/Failure to respond/Recon- 
sideration. 


(A) Service of Complaint. 

(1) Upon the filing of a formal complaint, the Executive Director shall 
furnish to the attorney complained against a copy of the formal complaint 
and advise the attorney that he or she may file a written response in affidavit 
form with any supporting evidence desired. The attorney’s mailing address 
on record with the Clerk shall constitute the address for service by mail. 
Attorneys shall be responsible for informing the Clerk in writing and within 
a reasonable time of any change of such address. Certified mailing of the 
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formal complaint to said address shall be deemed a waiver of confidentiality 
for purposes of Section 9(A)(2)(c). 

(2) Service may be effected on a respondent attorney by: 

(a) Mailing a copy of the formal complaint to attorney’ address of 
record by certified, restricted delivery, return receipt mail; or, 

(b) Personal service, as provided by the Arkansas Rules of Civil Proce- 
dure or by an Investigator with the Office of Professional Conduct or by an 
affidavit of service signed by the respondent attorney; or, 

(c) When reasonable attempts to accomplish service by Section 
9(A)(2)(a) or Section 9(A)(2)(b) have been unsuccessful, then a warning 
order, in such form as prescribed by the Committee, shall be published 
weekly for two consecutive weeks in a newspaper of general circulation 
within this State or within the locale of the attorney’s address of record. In 
addition, a copy of the formal complaint and warning order shall be sent 
to the respondent attorney’s address of record by regular mail. 

(3) An attorney’s failure to provide an accurate, current mailing address 
to the Clerk, as required by Section 9(A)(1), or the failure or refusal to 
receive certified mailing of a formal complaint, shall be deemed a waiver of 
confidentiality for the purposes of the issuance of a warning order. 

(4) Unless good cause is shown for an attorney’s non-receipt of a certified 
mailing of a formal complaint, the attorney shall be liable for the actual costs 
and expenses for service or the attempted service of a formal complaint, to 
include all expenses associated with the effectuation of service. Such sums 
will be due and payable to the Committee before any response to a formal 
complaint will be accepted or considered by the Committee. 

(5) After service has been effected by any of the aforementioned means, 
subsequent mailings by the Committee to the respondent attorney may be by 
regular mail to the attorney’s address of record, to the address at which 
service was accomplished, or to such address as may have been furnished by 
the attorney, as the appropriate circumstance may dictate, except that 
notices of hearings and letters of caution, reprimand, suspension, or initia- 
tion of disbarment proceedings shall also be sent by certified, return receipt 
mail. 

(6) Service on a non-resident attorney may be accomplished pursuant to 
Section 9(A)(2)(a), (b), or (c) or in any manner prescribed by the law of the 
jurisdiction to which the service is directed. 

(B) Time and Manner of Response. 

(1) Upon service of a formal complaint, pursuant to Section 9(A)(2)(a) or 
Section 9(A)(2)(b), or the date of the first publication, pursuant to Section 
9(A)(2)(c), the attorney shall have thirty (30) days in which to file a written 
response consisting of an original and eight (8) copies with the Executive 
Director. In the event that the Executive Director has not received a 
response within thirty (80) days following the date of service and an 
extension of time has not been granted, the Executive Director shall proceed 
to issue ballots as provided in Section 10. 

(2) At the request of an attorney, the Executive Director is authorized to 
grant an extension of reasonable length for the filing of a response. 
Subsequent requests for extensions must be in written form and will be 
ruled on by the Chairperson of the Committee or the chair of the panel to 
which the matter has been assigned. 

(3) Within ten (10) calendar days of receiving the attorney’s response to 
the complaint, the Executive Director shall provide a copy of the attorney’s 
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response to the complainant and may provide a copy of the attorney’s 
response to any other person who has provided an affidavit that was 
attached to the complaint and advise that the complainant and others have 
fifteen (15) calendar days in which to rebut or refute any allegations or 
information contained in the attorney’s response. The Executive Director 
may include any rebuttal made by the complainant and other affiants as a 
part of the material submitted to the Committee for decision, and any such 
rebuttal shall be provided to the respondent attorney for informational 
purposes only, with no response required. If a response or rebuttal to be 
submitted to the Committee contains allegations or proof of violation of the 
Rules not previously alleged, it may be placed in the form of a supplemental 
complaint, and the respondent attorney shall be provided a copy and 
permitted to respond in the manner prescribed in subsection B(1) of this 
Section. 

(4) The calculation of the time limitations specified in Section 9(B) shall 
commence on the day following service upon the respondent. If the due date 
of a response falls on a Saturday, Sunday, or legal holiday, the due date will 
be extended to the next regular business day. 

(C) Failure to Respond/ Reconsideration. 

(1) An attorney’s failure to provide, in the prescribed time and manner, a 
written response to a formal complaint served in compliance with Section 
9(A)(2) shall constitute separate and distinct grounds for the imposition of 
sanctions less than a suspension of license, without regard for the merits of 
the underlying, substantive allegations of the complaint; or 

(2) May be considered for enhancement of sanctions imposed upon a 
finding of violation of the Rules. 

(3) The separate imposition or the enhancement of sanctions for failure to 
respond may be accomplished by the panel’s notation of such failure in the 
appropriate sanction order and shall not require any separate or additional 
notice to the respondent attorney. 

(4) Failure to respond to a formal complaint shall constitute an admission 
of the factual allegations of the complaint and shall extinguish a respon- 
dent’s right to a public hearing. 

(a) Provided, however, that a respondent attorney, within the time 
specified in Section 10(E)(3), may file with the Executive Director an 
original and eight (8) copies of a petition for reconsideration, stating, on 
oath, compelling and cogent evidence of unavoidable circumstances suffi- 
cient to excuse or justify the failure to respond. Otherwise, the panel’s 
decision shall be final and will be filed of record with the Clerk. The Office 
of Professional Conduct may respond to any petition for reconsideration 
within fifteen (15) days after it is filed. 

(b) Upon the filing of a petition for reconsideration and any response, 
the Executive Director shall provide each member of the panel a copy of 
the petition and any response for vote by written ballot consistent with 
provisions of Section 10. 

(c) If a majority of the panel, upon a finding of clear and convincing 
evidence, votes to grant the petition for reconsideration, the panel may: 

(i) Permit the attorney to submit a belated affidavit of response to the 
substantive allegations of the formal complaint and the matter shall 
proceed as though the response had been made timely; and/or 

(ii) Set aside any sanction imposed solely on the basis of the attor- 
ney’s failure to respond. 
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(d) If the petition for reconsideration is denied, the panel’s original 
decision and imposition of sanctions become final and will be filed of record 
with the Clerk. Appeal from the Committee’s denial of reconsideration and 
the imposition of sanctions may be taken in the time and manner 
prescribed by the applicable provisions of Section 12. Provided, however, 
that such appeal cannot attack the substantive allegations of the com- 
plaint and shall be limited to the panel’s denial of reconsideration. 


CASE NOTES 


Compliance. 

Finding that the attorney violated the Arkan- 
sas Rules of Professional Conduct was appro- 
priate because subdivision (A)(2)(a) of this rule 
did not require that the Arkansas Supreme 
Court Committee on Professional Conduct pro- 
vide a completed return receipt to comply with 
the service requirements. When the complaint 
was sent by certified mail, restricted delivery, 
return receipt mail, to the address that an 
attorney provided, the Committee was in com- 
pliance; it was the attorney’s responsibility of 
keeping the Clerk’s office informed of his cur- 
rent address. Jenkins v. Ligon, 2010 Ark. 24 
(2010). 

Supreme Court Committee on Professional 
Conduct properly suspended an attorney's li- 
cense to practice law for five years and denied 
his petition for reconsideration because, despite 
both the plain language of the procedural rules 
—that a response should follow service of the 
complaint—and the conspicuous language in 
the summons that a further response was re- 
quired, the attorney’s reliance on his initial 
letter as his response did not constitute an 
unavoidable circumstance or justify his default 
where the letter was not a response to the 
official complaint or to the rule violations the 
attorney was accused of committing, and 
merely explained why he chose to probate the 
wrong will and why he thought it was appro- 
priate to do so. Oliver v. Ligon, 2020 Ark. 122, 
595 S.W.3d 365 (2020). 


Reconsideration. 

Supreme Court Committee on Professional 
Conduct (OPC) properly denied an attorney’s 
petitions to reconsider the imposition of three 
five-year suspensions from the practice of law 
because he did not contest that he was properly 


Section 10. Vote by ballot. 


served with the complaint, neither the attor- 
ney’s informal meeting with the OPC staff 
attorney nor his appearance before the OPC to 
explain his failures to respond constituted a 
written response to the allegations in the for- 
mal complaints and neither the attorney's ap- 
pearance at the hearing nor his belated offer to 
perform the work for his clients or refund their 
fees, was sufficient to excuse or justify his 
failure to respond to the allegations in the 
formal complaints. Oliver v. Ligon, 2020 Ark. 
120, 595 S.W.3d 365 (2020). 


Sanctions Reversed. 

Additional suspension of six months and a 
fine of $2500 as a sanction for an attorney’s 
failure to respond to the committee on profes- 
sional conduct’s complaint was reversed where 
there was no reason for the attorney to have 
filed a second document admitting that the 
untimely filing of the notice of appeal was his 
fault when the committee had the attorney's 
motion for belated appeal that he had filed with 
the Supreme Court of Arkansas; however, the 
court upheld the original suspension for three 
months and the award of $50 in costs. Gillaspie 
v. Ligon, 357 Ark. 50, 160 S.W.3d 382 (2004). 


Untimely Response. 

Order suspending an attorney from the prac- 
tice of law for 12 months was upheld because 
the attorney failed to timely respond to the 
formal complaint, as required by subdivision 
(B)(1) of this rule; the Arkansas Supreme Court 
Committee on Professional Conduct acted 
within its authority in treating the attorney’s 
failure to respond as an admission of the alle- 
gations in the complaint. Donovan v. Supreme 
Court Comm. on Prof] Conduct, 375 Ark. 350, 
290 S.W.3d 599, cert. denied, 558 U.S. 822, 130 
S. Ct. 362, 175 L. Ed. 2d 32 (2009). 


A. At such time as the Executive Director has received from the attorney a 
written response or the attorney has failed to respond within the period 
provided in Section (9)(B), the Executive Director shall send a copy of the 
complaint, the response, any rebuttal, all exhibits, and a separate sealed 
envelope containing information concerning any prior discipline of the respon- 
dent attorney to each member of the seven-member panel to which the matter 
has been assigned. Each member of the panel shall vote by written ballot. 

B. Each ballot shall contain appropriate spaces for: 
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(1) The name and signature of the panel member; 

(2) The date; 

(3) The member’s vote on the action to be taken on the formal complaint; 
and, 

(4) A place for the members to state which Section(s) of the Rules, if any, 
are found to be violated. 

C. Panels shall meet on a regular basis to consider and take final action as 
a panel in closed session on all cases requiring a ballot vote. The Executive 
Director, Staff Attorneys, personnel of the Office of Professional Conduct, and 
any recusing panel members shall not take part in the deliberations of a panel 
and shall not attend or participate in panel meetings while the merits of a case 
are being discussed. 

D. Ifa majority of the panel votes to cause a respondent attorney, complain- 
ant, or other person to appear for the purposes of eliciting testimony, produc- 
tion of records and documents, provision of additional information or evidence, 
or for any other relevant purposes involved with a matter pending before the 
panel, a hearing will be scheduled, and summonses or subpoenas may issue, as 
required. Such evidentiary hearing shall not be public, and no adjudicative 
decision will be pronounced or rendered at that time. The panel, upon written 
ballot or voice vote, shall proceed under Section 10(E). Any recorded testimony, 
records, documents, exhibits, or other evidence adduced at an evidentiary 
hearing may be received and made part of the record at a subsequent public 
hearing. 

E. Results of Ballot Vote. 

(1) Ifa majority of the panel votes to take no disciplinary action against a 
respondent attorney, the panel shall so advise the Office of Professional 
Conduct, which shall notify the complainant and the respondent attorney by 
letter stating the result. The Office of Professional Conduct shall file a 
monthly report of such cases, by number only, as a public record in the office 
of the Clerk. 

(2) If a majority of the panel votes to warn, the Executive Director shall 
send an appropriate letter to the respondent attorney and the complainant 
after the letter has been approved by the panel chair. The letter shall inform 
the respondent attorney which rule(s) the panel found the respondent 
attorney violated and which allegation(s) of the complaint the panel found to 
be true. The letter shall also inform the respondent attorney that he or she 
has the right, upon written request filed with the Office of Professional 
Conduct within twenty (20) days of service of the letter, as defined by Section 
9(A)(2), to a public hearing before another seven member panel of the 
Committee, no member of which was a member of the original panel, as 
provided in Section 11. The letter shall also inform the respondent attorney 
that a warning is not a sanction available at a public hearing. The letter 
shall also inform the respondent attorney that, if he or she does not file such 
a written request for a public hearing by the deadline, the warning shall 
become final. If a warning is issued, the result shall be non-public. No fine, 
restitution, or costs shall be assessed against the respondent, unless the 
warning is the result of a discipline by consent. The Office of Professional 
Conduct shall file a monthly report of such cases, by number only, as a public 
record in the office of the Clerk. 

(3) If a majority of the panel votes to caution, reprimand, or suspend the 
attorney, the attorney shall be notified of the findings and decision of the 
panel by a written order setting out the factual findings of the panel and the 
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rules found to have been violated. The order will be approved and signed by 
the panel chair, and it may be drafted by the Office of Professional Conduct. 
The attorney shall be advised in writing that he or she has the right, upon 
written request filed with the Office of Professional Conduct within twenty 
(20) days of service of the order, as defined by Section 9(A)(2), to a public 
hearing before another seven-member panel of the Committee, no member of 
which was a member of the original panel, as provided in Section 11. The 
attorney shall also be advised that, if he or she does not file such a written 
request by the deadline, such findings and order of the Committee shall 
become final, will be entered in the files of the Committee and will be filed as 
a public record in the office of the Clerk. 

(4) If a majority of the panel votes at the ballot vote stage to initiate 
disbarment proceedings, the Committee shall proceed as set out in Section 
13, and there shall be no public hearing before the Committee pursuant to 
Section 11. If the panel finds that a lawyer has committed acts against a 
client which constitute theft of property under Ark. Code Ann. § 5-36-1083 (or 
its replacement), regardless of whether the attorney has been convicted, 
disbarment proceedings must be instituted. 

(5) If any findings of fact, conclusions of law, or other recommendations 
are necessary at the conclusion of the ballot process, they shall be approved 
and signed by the panel chair, and they may be prepared by the Office of 
Professional Conduct, with the advice and consent of the panel. 

(6) The panel may refer matters involving lesser misconduct to alterna- 
tives-to-discipline programs as explained in Section 5(C)(2) and may hold 
action in abeyance until advised of the outcome of the referral. 


CASE NOTES 


Warning. 

Ark. Sup. Ct. Prof. Conduct P. § 17(E)(6) did 
not provide that a warning may only be im- 
posed before an Arkansas Committee on Pro- 
fessional Conduct vote, the committee was au- 
thorized to issue a warning before preparation 
of a complaint, and subsection (D) of this sec- 


warning after a ballot vote; taken together, the 
two sections authorized the committee to im- 
pose a warning at any time prior to a public 
hearing where the requirements of the sections 
were met. Lewellen v. Supreme Court Comm. 
on Prof] Conduct, 353 Ark. 641, 110 S.W.3d 263 
(2003). 


tion provided that the committee may impose a 


Section 11. Public hearing. 


A. If a public hearing is properly requested under Section 10, a seven- 
member panel of the Committee, no member of which was a member of the 
original ballot-vote panel, will hear the complaint de novo under the rules for 
public hearings. The ballots and the action of the original panel shall be kept 
confidential and shall not be made known to the panel which conducts the de 
novo public hearing. 

B. The Executive Director shall set a date for the hearing and shall notify 
the respondent attorney and the complainant of the hearing date. Once a 
hearing is set, the granting of any request for a continuance shall be at the 
discretion of the chair of the panel. The chair of the panel may require a 
prehearing conference. If a respondent attorney who has requested a hearing 
and who has been notified properly of the hearing date does not appear at the 
time and place set for the hearing, the action of the original panel by ballot vote 
shall become final, and the respondent attorney shall not be entitled to any 
further review of that action. 

C. At the end of the hearing, the panel shall hold an executive session to 
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deliberate upon any disciplinary action to be taken. The findings and decision 
of the panel shall be announced immediately. The votes of the individual 
members shall be announced if the decision is not unanimous. 

D. If a majority of the panel votes to caution, reprimand, or suspend an 
attorney, the Office of Professional Conduct shall prepare a proposed order, 
including findings, which shall be provided to the respondent attorney, who 
shall have fifteen (15) calendar days after service of the proposed order by first 
class mail within which to file with the Office of Professional Conduct any 
objections and alternatives to the proposed language. The Office of Profes- 
sional Conduct shall provide the proposed order and any objections and 
alternatives to the panel chair, who will determine and sign the final order. The 
order shall be filed as a public record in the office of the Clerk. 

EK. If a majority of the panel votes to initiate disbarment proceedings, the 
Executive Director shall file an action for disbarment as provided in Section 13. 
Alternatively, if circumstances require, and with the Supreme Court’s ap- 
proval, the panel may retain independent counsel to prosecute the disbarment 
proceedings. If the panel finds that a lawyer has committed acts against a 
client which constitute theft of property under Ark. Code Ann. § 5-36-103 (or 
its replacement), regardless of whether the attorney has been criminally 
charged or convicted, disbarment proceedings must be initiated. 

F. The Committee may refer matters involving lesser misconduct to alter- 
natives-to-discipline programs as provided in Section 5(C)(2). 

G. Doctor-Patient Privilege Waived. Raising the defense of mental or 
physical disability or incapacity by one who is the subject of a disciplinary 
proceeding shall constitute a waiver of the doctor-patient privilege, except as 
otherwise provided in the rules pertaining to the Arkansas Judges and 
Lawyers Assistance Program. 

H. Arespondent in a disciplinary proceeding who raises the defense or issue 
of mental or physical disability or incapacity shall be deemed to have 
consented to undergoing an independent medical examination by a physician 
or physicians selected by the Committee or the Executive Director, at the 
expense of the Committee or the Office of Professional Conduct, and the results 
of any such examination shall be admissible in any disciplinary proceeding 
under such conditions as the panel chair may establish. 

I. Immunity for Disciplinary Proceedings. Except for perjury and false 
swearing, complainants, respondents, and witnesses are absolutely immune 
from suit or action for all communications with the Office of Professional 
Conduct and the Committee and for all statements made within the disciplin- 
ary proceeding. 


CASE NOTES 


Findings and Conclusions. Chairman of the Committee acted within his 
It was the duty of the Office of Professional authority in signing the order on behalf of the 

Conduct to prepare a draft order containing the Committee. Cortinez v. Ark. Supreme Court 

findings of fact and conclusions of law made by Comm. on Prof! Conduct, 353 Ark. 104, 111 

the Supreme Court Committee on Professional S.W.3d 369 (2003). 

Conduct in an attorney discipline case, and the 


Section 12. Appeal. 
A. Arespondent attorney or the Executive Director aggrieved by an action of 


a panel taken at a public hearing may appeal to the Arkansas Supreme Court 
by filing a Notice of Appeal with the Office of Professional Conduct within 
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thirty (30) calendar days after the filing of the panel’s final written order with 
the Clerk or by filing a Notice of Cross-Appeal with the Office of Professional 
Conduct within ten (10) calendar days after receiving a properly-filed notice of 
appeal. The appeal shall proceed as an action between the Executive Director 
and the respondent. The panel may stay -the effective date of any order or 
action, pending appeal to the Arkansas Supreme Court. There shall be no 
appeal by the respondent attorney of a panel’s decision to file an action for 
disbarment pursuant to Section 13. 

B. Appeals from any action by a panel after hearing shall be heard de novo 
on the record made before the Committee panel, and the Arkansas Supreme 
Court shall pronounce such judgment as, in its opinion, should have been 
pronounced below. 

C. Notice of appeal and lodging of the record on appeal shall be in 
accordance with the Rules of Appellate Procedure — Civil and the Rules of the 
Arkansas Supreme Court governing appeals in civil matters. If no appeal is 
perfected within the time allowed and in the manner provided, the action of the 
panel shall be final and binding on all parties. 


CASE NOTES 


Applicability. 

Attorney’s appeal was dismissed where Ark. 
Sup. Ct. Prof. Conduct P. 14 was completely 
silent on the matter of an appeal to the su- 
preme court; as there was no public hearing, 
the attorney did not have the right to appeal 
under this rule. Stanley v. Ligon, 374 Ark. 6, 
285 S.W.3d 649 (2008). 


Disbarment Warranted. 

Where an attorney, after his license was 
temporarily suspended due to his felony convic- 
tion for DWI, held himself out as a landlord’s 
attorney, advised the landlord’s tenant that the 
tenant had to vacate leased premises, and rep- 
resented the landlord at a city council meeting 
concerning a condemnation matter, the attor- 
ney was disbarred pursuant to Ark. Sup. Ct. 
Prof. Conduct P. § 13(D) because the special 
judge did not clearly err in concluding (1) that 
the DWI conviction constituted a serious crime 
under Ark. Sup. Ct. Prof. Conduct P. § 2(J); (2) 
that the attorney violated Ark. R. Prof. Conduct 


8.4(b); and (3) that the attorney's DWI convic- 
tion and unauthorized practice of law in viola- 
tion of § 16-22-501(a)(2) constituted serious 
misconduct under Ark. Sup. Ct. Prof. Conduct 
P. § 17(B). Ligon v. Stewart, 369 Ark. 380, 255 
S.W.3d 435 (2007). 


Public Hearing Required. 

This rule allows appeals to be taken from any 
action by a panel taken at a public hearing; 
thus, where the attorney was not appealing an 
action by a panel taken at a public hearing, but 
was challenging the order denying his motion 
to dismiss a complaint against him, it was not a 
final order, as required by Ark. R. App. P. Civ. 
2(a)(1), and the appellate court did not have 
jurisdiction to hear the appeal. Burnett v. Su- 
preme Court Comm. on Prof] Conduct, 359 Ark. 
279, 197 S.W.3d 458 (2004). 


Cited: 

Comm. on Prof] Conduct v. Revels, 360 Ark. 
69, 199 S.W.3d 630 (2004); Ligon v. Clouette, 
2011 Ark. 68, 378 S.W.3d 708 (2011). 


Section 13. Disbarment proceedings. 


(A) An action for disbarment shall be filed as an original action with the 


Clerk of the Supreme Court. Upon such filing, the Arkansas Supreme Court, 
pursuant to Amendment 28 of the Arkansas Constitution, shall assign a 
special judge to preside over the disbarment proceedings. The special judge 
shall determine the proper location or locations in the State of Arkansas for the 
proceedings and shall arrange for a courtroom or other suitable facility in 
which all or part of the proceedings shall be heard. The special judge shall have 
discretion to determine the manner and location of all such proceedings and 
may designate one or more locations for all or part of the proceedings. All 
allegations of violation(s) of the Rules by the attorney, notwithstanding the 
situs of the alleged conduct, shall be heard in this proceeding. In disbarment 
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suits, the action shall proceed as an action between the Executive Director and 
the respondent. Proceedings shall be held in compliance with the Arkansas 
Rules of Civil Procedure and the Arkansas Rules of Evidence, and trial shall be 
had without a jury. A disbarment proceeding may be tried on the original 
petition for disbarment, any amended petitions for disbarment, and such other 
allegations and charges as to which the respondent has been given adequate 
notice and opportunity to defend. After a Committee panel votes to initiate 
disbarment, it shall not be required that any additional charges or allegations 
in the disbarment proceeding be considered and voted on by a Committee 
panel. At any time during the pendency of a disbarment proceeding, the 
Respondent Attorney and the Executive Director may submit to the special 
judge a joint petition for the approval of an agreed disposition of the 
disbarment action in whole or in part. Any such proposed agreed disposition 
entered into by the Executive Director shall also be approved by the Executive 
Committee of the Committee on Professional Conduct prior to submission to 
the special judge. If the joint petition is approved by the special judge, it shall 
then be promptly submitted to the Supreme Court for approval. If the joint 
petition is approved by the Supreme Court, such approval shall be a final 
judgment in the action. If the joint petition is not approved by the Supreme 
Court, the disbarment action shall continue before the special judge. 

(B) The judge shall first hear all evidence relevant to the alleged misconduct 
and shall then make and file with the Clerk a written determination as to 
whether the allegations have been proven. Upon a finding of misconduct, the 
judge shall then hear all evidence relevant to an appropriate sanction to be 
imposed, including evidence related to the factors listed in Section 19 and the 
ageravating and mitigating factors set out in the American Bar Association’s 
Model Standards for Imposing Lawyer Sanctions, §§ 9.22 and 9.32 (1992). See 
Wilson v. Neal, 332 Ark. 148, 964 S.W.2d 199 (1998). 

(C) The judge shall make findings of fact and conclusions of law with respect 
to the alleged misconduct of the respondent attorney and the imposition of 
sanctions, including the factors discussed in Section 13(B). Before filing the 
findings and conclusions, the judge may solicit proposed findings of fact and 
conclusions of law from the parties and may submit a draft thereof to the 
parties or counsel for all parties for the purpose of receiving their objections 
and suggestions. The judge shall make a recommendation as to the appropri- 
ate sanction from those set out in Section 17(D). 

(D) The findings of fact, conclusions of law, and recommendation of an 
appropriate sanction shall be filed with the Clerk of the Supreme Court along 
with a transcript and the record of the proceedings, which shall include all 
pleadings, orders, and other appropriate materials filed with the Clerk of the 
Supreme Court. Upon the filing, the parties shall file briefs as in other cases. 
If any sanction is recommended by the special judge, the respondent attorney 
shall brief first, as the appellant. The findings of fact filed by the special judge 
shall be accepted by the Supreme Court unless clearly erroneous. The Supreme 
Court shall impose the appropriate sanction, if any, as the evidence may 
warrant. In imposing the sanction of suspension of law license, the attorney 
may be suspended for a period not exceeding five (5) years. There is no appeal 
from the decision of the Supreme Court, except as may be available under 
federal law. 


HISTORY: Amended March 29, 2018. 
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CASE NOTES 


Amendment of Pleadings. 

Under this rule, the amendment of disbar- 
ment petitions was governed by Ark. R. Civ. P. 
15(a), and the denial of the attorney’s motions 
to strike amended pleadings was properly de- 
nied. Ligon v. Walker, 2009 Ark. 136, 297 
S.W.3d 1 (2009). 

Supreme court does not have the inherent 
authority to order an attorney disbarred be- 
cause the supreme court’s authority over the 
discipline of attorneys does not mean that it 
will ignore the specific procedures set forth for 
instituting a disbarment proceeding, and while 
the supreme court does conduct a de novo 
review of the record before it, the supreme court 
will not go so far to order disbarment in the 
absence of the Executive Director of the Su- 
preme Court Committee on Professional Con- 
duct initiating a disbarment proceeding. Ligon 


Disbarment Not Available. 

Sanction of disbarment was not available in 
an attorney’s case involving a violation of Ark. 
R. Prof’l] Conduct 8.4(b) for illegally possessing 
a controlled substance, methamphetamine, a 
Class C felony, because there had been no 
compliance with this rule; no action for disbar- 
ment was instituted with the supreme ‘court 
clerk,and special judge had not been appointed 
to hear evidence and make findings of fact, 
conclusions of law, or any recommendation for 
the supreme court to review. Ligon v. Clouette, 
2011 Ark. 68, 378 S.W.3d 708 (2011). 


Cited: 
Ligon v. Davis, 2012 Ark. 440, 424 S.W.3d 863 
(2012). 


v. Clouette, 2011 Ark. 68, 378 S.W.3d 708 
(2011). 


Section 14. Reciprocal disbarment, suspension, or disability inactive 
status. 


A. Executive Director’s Duty to Obtain Order of Disbarment, Suspension, or 
Transfer to Disability Inactive Status. Within fifteen (15) days after any person 
admitted to practice in Arkansas is disbarred, suspended, or transferred to 
disability inactive status by a state or federal court or a corresponding 
disciplinary authority of another jurisdiction, the attorney shall inform the 
Executive Director of the disbarment, suspension, or transfer. Upon notifica- 
tion from any source that an attorney licensed to practice in Arkansas has been 
disbarred, suspended, or transferred to disability inactive status by another 
state or federal court or a corresponding disciplinary authority of another 
jurisdiction, the Executive Director shall obtain a certified copy of the order 
imposing such discipline and file it with the Committee on Professional 
Conduct. 

B. Notice Served upon Respondent. Upon receipt of a certified copy of an 
order imposing a disbarment, suspension, or transfer, the Executive Director 
shall serve on the attorney, as provided in Section 9, a copy of the order and 
notice that the attorney has twenty (20) days from the day of service to file with 
the Executive Director any claim by the attorney predicated upon the grounds 
set forth in Paragraph F, that the imposition of the identical sanction would be 
unwarranted and the reasons for that claim. 

C. Effect of Stay in Other Jurisdiction. In the event the disbarment, 
suspension, or transfer to disability inactive status imposed in the other 
jurisdiction has been stayed there, any reciprocal sanction imposed in this 
jurisdiction shall be deferred until the stay expires. 

D. No Claim Filed. If no claim is filed within twenty (20) days, the 
Executive Director shall so inform the Committee, which shall proceed to 
determine the matter by ballot vote consistent with the requirements of 
Section 10 of these Procedures, to the extent applicable. 

E. Claim Filed. If a claim is filed within twenty (20) days, the Executive 
Director may file and serve a response to the claim within fifteen (15) days 
after the claim is filed. Within fifteen (15) days after service of any such 


362 


§ 14 PROCEDURES REGULATING PROFESSIONAL CONDUCT § 14 

response, the attorney who filed the claim may file a reply. The claim shall be 
determined by ballot vote consistent with the requirements of Section 10 of 
these Procedures, to the extent applicable. 

F. Discipline to Be Imposed. Upon a ballot vote, a Panel of the Committee 
shall impose the identical disbarment, suspension, or transfer to disability 
inactive status, unless the panel finds that: 

(1) The procedure before the other state or federal court or corresponding 
disciplinary authority was so lacking in notice or opportunity to be heard as 
to constitute a deprivation of due process; or 

(2) There was such infirmity of proof establishing the misconduct as to 
give rise to the clear conviction that the Committee could not, consistent 
with its duty, accept as final the conclusion on that subject; or 

(3) The disbarment, suspension, or transfer imposed would result in grave 
injustice or be offensive to the public policy of Arkansas; or 

(4) The reason for the original transfer to disability inactive status no 
longer exists. 

If the Committee determines that any of those elements exists, the Committee 
shall enter such other order as it deems appropriate. The burden is on the 
party seeking different discipline in this jurisdiction to demonstrate that the 
imposition of the same discipline is not appropriate. 

G. Conclusiveness of Adjudication Before Another State or Federal Court or 
Corresponding Disciplinary Authority. In all other respects, a final adjudica- 
tion before another state or federal court or corresponding disciplinary 
authority determining that a lawyer is guilty of misconduct or should be 
transferred to disability inactive status shall establish conclusively the mis- 
conduct or the disability for purposes of a disciplinary or disability proceeding 
in this jurisdiction. 

H. Appeal. A respondent attorney or the Executive Director aggrieved by 
the action of a Committee Panel on a reciprocal discipline or disability matter 
may appeal to the Arkansas Supreme Court under the provisions of Section 12 
(Appeal) of these Procedures. Neither the attorney nor the Executive Director 
may request or obtain a public hearing before another Committee Panel on a 
reciprocal disbarment, suspensios:, or transfer to disability inactive status. 


RESEARCH REFERENCES criminal Misconduct Towards Clients Not In- 
volving Client Funds. 44 ALR 6th 75. 
ALR. Reciprocal Discipline of Attorneys —- Com- 


Reciprocal Discipline of Attorneys — Crimi- 
nal Conduct. 43 ALR 6th 163. 
Reciprocal Discipline of Attorneys — Non- 


mingling or Other Mishandling of Client 
Funds. 45 ALR 6th 175. 


CASE NOTES 


Applicability. 

Attorney’s appeal was dismissed where this 
rule was completely silent on the matter of an 
appeal to the supreme court; as there was no 
public hearing, the attorney did not have the 
right to appeal under Ark. Sup. Ct. Prof. Con- 
duct P. 12. Stanley v. Ligon, 374 Ark. 6, 285 
S.W.3d 649 (2008). 


Writ of Mandamus. 
Attorney demonstrated that he was entitled 


to the relief he sought in his petition for writ of 
mandamus where he was entitled to be heard 
on the issue of whether this rule was applicable 
to his situation; the Arkansas Supreme Court 
Committee clearly exceeded its authority as 
this rule was not applicable as the attorney was 
never disbarred or suspended from the practice 
of law in any other state as expressly required 
in subsection A. of this rule. Stanley v. Ligon, 
374 Ark. 6, 285 S.W.3d 649 (2008). 
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Section 15. Criminal activity. 


A. Reporting Determinations of Guilt. All prosecuting attorneys and judges 
participating in or presiding over a proceeding in which an attorney pleaded 
guilty to, entered a nolo contendere plea to, or has been found guilty of a 
Serious Crime in any jurisdiction shall have the duty to report such conviction 
or plea to the Executive Director. 

B. Notification of Possible Criminal Activity. When, in connection with an 
investigation or a hearing, either the Office of Professional Conduct or the 
Committee is presented with any substantial evidence of criminal conduct by 
any party which would constitute a Serious Crime in any jurisdiction, the 
Office of Professional Conduct, on its own initiative or at the direction of the 
Committee, shall notify the appropriate state or federal prosecutorial author- 
ity. 

C. Procedures for Disbarment. 

(1) When a complaint against an attorney is based on a conviction in any 

jurisdiction of, or a plea of guilty or nolo contendere in any jurisdiction to, a 

Serious Crime, or a crime which also violates Rule 8.4(b) of the Rules, the 


Committee shall institute disbarment proceedings. 
(2) Actions for disbarment based on the conviction of a crime or on a plea 
of guilty or nolo contendere shall proceed in accordance with the procedures 


in Section 13 of these Procedures. 


(3) Acertified copy of the judgment of conviction or of evidence of a plea of 
guilty or nolo contendere shall be conclusive evidence of the attorney's guilt. 

(4) The attorney may not offer evidence inconsistent with the essential 
elements of the crime for which he or she was convicted. 


RESEARCH REFERENCES Computer Technology, Including Internet and 
E-Mail Activities. 46 ALR 6th 365. 
ALR. 
Disciplining Attorney for Abuse or Misuse of 
CASE NOTES 
In General. Construction. 


Former section 6B (now see this section) 
requires the Committee on Professional Con- 
duct to institute a disbarment action when the 
complaint against an attorney is based on a 
conviction of a felony or a criminal act that, 
under the terms of Model Prof. Cond. Rule 
8.4(b), reflects adversely on the attorney's “hon- 
esty, trustworthiness or fitness as a lawyer in 
other respects.” Neal v. Wilson, 316 Ark. 588, 
873 S.W.2d 552 (1994). 


Accrual of Action. 

The cause of action for professional miscon- 
duct discipline did not accrue until the date on 
which the attorney entered his guilty plea to 
misdemeanor charges. Neal v. Wilson, 316 Ark. 
588, 873 S.W.2d 552 (1994). 


Applicability. 

The trial court erred in finding that the 
effective rules were those in force at the time of 
the attorney’s misconduct rather than at the 
time of his guilty plea eight years later. Neal v. 
Wilson, 316 Ark. 588, 873 S.W.2d 552 (1994). 


Former section 6B (now see this section) 
declares what type of action the Committee 
must file but does not limit the sanctions the 
court may impose; where the Circuit Court 
finds that the attorney has violated the Model 
Rules, Section 5 K.(2) applies. Wilson v. Neal, 
332 Ark. 148, 964 S.W.2d 199 (1998). 


Evidence. 

Upon receiving a certified copy of an attor- 
ney’s judgment of conviction for felony DWI, the 
Arkansas Supreme Court Committee on Pro- 
fessional Conduct was authorized under Ark. 
Sup. Ct. Prof. Conduct P. § 16(A)(2) and 
17(E)(3)(b) to temporarily suspend the attor- 
ney’s license to practice law because (1) a felony 
conviction constituted a serious crime under 
Ark. Sup. Ct. Prof. Conduct P. § 2(J); and (2) 
pursuant to subdivision (C)(3) of this section, 
the copy of the judgment was conclusive evi- 
dence of the attorney’s guilt. Ligon v. Stewart, 
369 Ark. 380, 255 S.W.3d 435 (2007). 

Denial of the former attorney’s original peti- 
tion requesting readmission to the Arkansas 
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Bar was appropriate because his application for 
readmission was prohibited under subdivision 
(c)(4) of this rule. His request that the supreme 
court consider the fact that he did not take 
affirmative steps to conceal this crime as evi- 
dence that his behavior involved the mental 
state of negligence or recklessness was a re- 
quest that the supreme court consider evidence 


PROCEDURES REGULATING PROFESSIONAL CONDUCT 


§ 16 


victed, 18 U.S.C.S. § 4. In re Petition for Read- 
mission of Madden, 2012 Ark. 279, 423 S.W.3d 
39 (2012). 


Issues Considered. 

Once an attorney is convicted of a crime in 
federal court, he is precluded from relitigating 
any of the elements of the crimes during any 


that was inconsistent with the elements of the 
crime for which he pled guilty and was con- 


resulting disbarment proceeding. Wilson v. 
Neal, 332 Ark. 148, 964 S.W.2d 199 (1998). 


Section 16. Interim suspension procedure. 


A. An action for the interim suspension of a lawyer is initiated, adjudicated, 
and imposed in the following manner: 

(1) Pursuant to Section 17(E)(3)(a), an interim suspension may be im- 
posed immediately upon a panel’s decision to institute disbarment action on 
any formal complaint pending before it; 

(2) Pursuant to Section 17(E)(3)(b), an interim suspension may be im- 
posed upon presentation to a panel of the Committee of satisfactory proof 
that the attorney has pleaded guilty to, entered a nolo contendere plea to, or 
been found guilty of a Serious Crime in any jurisdiction; 

(3) Pursuant to Section 17(E)(3)(c), a panel of the Committee may impose 
an interim suspension upon presentation of a verified petition by the 
Executive Director containing sufficient evidence to demonstrate that the 
attorney poses a substantial threat of serious harm to the public or to the 
lawyer’s clients. 

B. The attorney shall be given immediate notice of interim suspension, 
consistent with the provisions of Section 9(A). Within fifteen (15) calendar days 
of notice of the imposition of interim suspension, the attorney may submit to 
the Executive Director an original and eight (8) copies of an affidavit in 
rebuttal of the evidence before the panel of the Committee and a request for the 
dissolution or modification of the interim suspension. Within ten (10) calendar 
days after the submission of any such affidavit and request, the Office of 
Professional Conduct may file a response. The affidavit, the request, and any 
response shall be disseminated by mail, e-mail, or facsimile transmission to 
the panel of the Committee forthwith for its reconsideration and expeditious 
action. Upon receipt of the panel’s decision and order, the Executive Director 
shall promptly notify the attorney pursuant to Section 9(A)(2). 

C. An attorney suspended pursuant to Section 17(E)(3) shall comply with 
the requirements of Section 21. The imposition of an interim suspension does 
not abate any pending disciplinary actions against the attorney. 

D. An interim suspension imposed pursuant to Section 17(E)(3)(c) shall be 
dissolved upon the following conditions: 

(1) The alleged misconduct did not result in a decision to initiate disbar- 
ment or in action by a panel of the Committee pursuant to Sections 9(A)(1), 
9(B), and 10(E)(3); and 

(2) Ninety (90) days have elapsed from the denial of a request to dissolve 
or modify the suspension, unless a disbarment proceeding is being pursued; 
and, 

(3) The attorney complied with the requirements of Section 21. 

E. Upon the filing of a petition for a writ of certiorari with the Clerk after 
final action by the Committee or its panel imposing an interim suspension on 
an attorney, the Arkansas Supreme Court, in its discretion, may decide 
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whether to review the imposition of the interim suspension and may take any 
action regarding the interim suspension which it determines is appropriate. 


CASE NOTES 


Serious Crime. 

Upon receiving a certified copy of an attor- 
ney’s judgment of conviction for felony DWI, the 
Arkansas Supreme Court Committee on Pro- 
fessional Conduct was authorized under subdi- 
vision (A)(2) of this section and Ark. Sup. Ct. 
Prof. Conduct P. § 17(£)(3)(b) to temporarily 
suspend the attorney’s license to practice law 
because (1) a felony conviction constituted a 
serious crime under Ark. Sup. Ct. Prof. Conduct 
P.§ 2(J); and (2) pursuant to Ark. Sup. Ct. Prof. 
Conduct P.§ 15(C)(3), the copy of the judgment 
was conclusive evidence of the attorney’s guilt. 
Ligon v. Stewart, 369 Ark. 380, 255 S.W.3d 435 


Writ of Certiorari Denied. 

Attorney was not entitled to a petition for 
writ of certiorari to dissolve or modify the order 
of suspension, because the decision to impose 
an interim suspension was proper, when there 
was a risk of harm to the public or to his clients, 
the threat of further harm outweighed any 
damage to the attorney, an order of suspension 
would not be adverse to the public interest, and 
it was reasonable to conclude that a suspen- 
sion, or possible disbarment, would result. 
Tapp v. Ligon, 2013 Ark. 259, 428 S.W.3d 492 
(2013). 


(2007). 


Section 17. Sanctions. 


A. Grounds for Discipline. It shall be grounds for discipline for a lawyer to: 

(1) Violate or attempt to violate the Rules or any other rules of Arkansas 
regarding professional conduct of lawyers; or 

(2) Engage in conduct violating applicable rules of professional conduct of 
another jurisdiction in which the attorney is licensed or practices. 

B. Serious Misconduct. Serious misconduct is conduct in violation of the 
Rules that would warrant a sanction terminating or restricting the lawyer’s 
license to practice law. Conduct will be considered serious misconduct if any of 
the following considerations apply: 

(1) The misconduct involves the misappropriation of funds; 

(2) The misconduct results in, or is likely to result in, substantial 
prejudice to a client or other person; 

(3) The misconduct involves dishonesty, deceit, fraud, or misrepresenta- 
tion by the attorney; 

(4) The misconduct is part of a pattern of similar misconduct; 

(5) The attorney’s prior record of public sanctions demonstrates a sub- 
stantial disregard of the attorney’s professional duties and responsibilities; 
or 

(6) The misconduct constitutes a “Serious Crime,” as defined in these 
Procedures. 

C. Lesser Misconduct. Lesser misconduct is conduct in violation of the Rules 
that would not warrant a sanction terminating or restricting the lawyer’s 
license to practice law. 

D. Types of Sanctions. Misconduct shall be grounds for one or more of the 
following sanctions: 

(1) DISBARMENT: The termination of the attorney’s privilege to practice 
law and removal of the attorney’s name from the list of licensed attorneys. 

(2) SUSPENSION: A limitation for a fixed period of time on the attorney’s 
privilege to engage in the practice of law. 

(3) INTERIM SUSPENSION: A temporary suspension for an indetermi- 
nate period of time of the attorney’s privilege to engage in the practice of law 
pending the final adjudication of a disciplinary matter. 

(4) REPRIMAND: A severe public censure issued against the attorney. 


366 


§ 17 PROCEDURES REGULATING PROFESSIONAL CONDUCT Si17 


(5) CAUTION: A public warning issued against the attorney. 

(6) WARNING: A non-public caution issued against the attorney. 

(7) PROBATION: Written conditions imposed for a fixed period of time, 
and with the attorney’s consent, permitting the attorney to engage in the 
practice of law under the supervision of another attorney. 

E. Imposition of Sanctions. When a panel of the Committee finds that an 
attorney has violated any provision of the Rules, the panel is authorized: 

(1) To cause a complaint for disbarment to be prepared and filed against 
the lawyer in accordance with Section 13. Disbarment proceedings are 
appropriate when mandated by Section 15(C) of the Procedures or upon a 
finding of “serious misconduct” for which a lesser sanction would be 
inappropriate. A finding that a lawyer has committed acts against a client 
which constitute theft of property under Ark. Code Ann. § 5-36-1083 (or its 
replacement), regardless of whether the attorney has been criminally 
charged or convicted, shall result in the automatic filing of disbarment 
proceedings. Actions for disbarment address the overall fitness of a lawyer to 
hold a license to practice law. The Committee’s written notice to institute a 
disbarment proceeding need not state specific findings as to the misconduct 
or Rule violations. 

(2) To suspend the lawyer’s privilege to practice law for a fixed period of 
time not less than thirty (30) days and not in excess of five (5) years. 
Suspension is appropriate when a panel of the Committee finds that the 
lawyer has engaged in “serious misconduct,” and, consonant with the 
pertinent factors listed in Section 19, the nature and degree of such 
misconduct do not warrant disbarment. 

(3) To temporarily suspend the lawyer’s privilege to practice law pending 
final adjudication and disposition of a disciplinary matter. Interim suspen- 
sion shall be appropriate in the following situations: 

(a) Immediately on decision to initiate disbarment; 

(b) Immediately upon proof that the attorney has been found guilty of a 
Serious Crime in any jurisdiction, notwithstanding pending post-convic- 
tion actions; and, 

(c) When a panel of the Committee is in receipt of sufficient evidence 
demonstrating that the lawyer has engaged or is engaging in misconduct 
involving: 

(i) Misappropriation of funds or property; 

(i) Abandonment of the practice of law; or, 

(iii) Substantial threat of serious harm to the public or to the lawyer’s 
clients. 

(4) To issue the lawyer a letter of reprimand. A reprimand is appropriate 
when a panel of the Committee finds that a lawyer has engaged in “lesser 
misconduct” that, by application of the factors listed in Section 19, warrants 
a sanction more severe than a caution. Additionally, in certain very limited 
circumstances, a panel of the Committee may find that a reprimand is 
appropriate for conduct otherwise falling within the definition of “serious 
misconduct” when application of the aforementioned factors substantially 
demonstrates clear and compelling grounds for sanctions less severe than 
restriction of the privilege to practice law. 

(5) To issue the lawyer a letter of caution. A caution is appropriate when 
a panel of the Committee finds that a lawyer has engaged in “lesser 
misconduct” and application of the aforementioned factors does not warrant 
a reprimand. 
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(6) To issue a letter of warning. Prior to the preparation of an affidavit of 
complaint, or subsequent to a lawyer’s affidavit of response but before a 
panel of the Committee has issued a formal letter of disposition in a pending 
matter, the Executive Director, with the written consent of the attorney and 
with the approval of the chair of a panel, is authorized to issue a non-public 
letter of warning to the lawyer. Only in cases of “lesser misconduct” of a 
minor nature, when there is little or no injury to a client, the public, the legal 
system, or the profession, and when there is little likelihood of repetition by 
the lawyer, should a warning be imposed. A warning is not a sanction 
available to a panel of the Committee when issuing a formal order of 
disposition following public adjudication of the disciplinary matter. 

(7) To impose probationary conditions. Before or after the filing of a formal 
complaint, a panel of the Committee may, with the written consent of the 
lawyer, place the lawyer on probation for a period not exceeding two (2) 
years. Probation shall be used only in cases where there is little likelihood 
that the lawyer will harm the public during the period of rehabilitation and 
the conditions of probation can be adequately supervised. Probation may be 
utilized concurrently with imposition of other sanctions not restricting the 
privilege to practice law or may follow a period of suspension. The proba- 
tionary conditions shall be in writing and acknowledged, in writing, by the 
lawyer. A lawyer amenable to probation shall be responsible for obtaining 
the agreement of another lawyer, acceptable to a panel of the Committee, to 
supervise, monitor, and assist the lawyer as required to fulfill the conditions 
of probation, or for obtaining a Monitoring Contract with the Arkansas 
Judges and Lawyers Assistance Program, acceptable to a panel of the 
Committee, to accomplish the same things. Assent to undertake supervision 
shall be acknowledged in writing to a panel of the Committee. Probation 
shall be terminated upon the filing of an affidavit by the lawyer showing 
compliance with the conditions and an affidavit by the supervising lawyer or 
an authorized representative of the Arkansas Judges and Lawyers Assis- 
tance Program stating probation is no longer necessary and summarizing 
the basis for that statement. Willful or unjustified non-compliance with the 
conditions of probation will terminate the probation and subject the lawyer 
to further disciplinary action, to include imposition of a more severe sanction 
which could have been imposed originally but for the agreement to proba- 
tion. An attorney subjected to such further disciplinary action may only offer 
evidence or argument relating to the willful or unjustified nature of the 
non-compliance. Unsuccessful rehabilitation or non-completion of the pro- 
bation conditions will subject the lawyer to further disciplinary proceedings 
consistent with these Procedures. Except as necessary to the Committee’s 
discharge of its responsibilities, terms and conditions of probation and 
reports related thereto which involve the lawyer’s mental, physical, or 
psychological condition shall be confidential. 


RESEARCH REFERENCES Computer Technology, Including Internet and 
E-Mail Activities. 46 ALR 6th 365. 
ALR. 
Disciplining Attorney for Abuse or Misuse of 
CASE NOTES 
Constitutionality. portant governmental interests of consumer 


A prior provision concerning employment of protection and the integrity of the legal system 
disbarred attorneys directly advances the im- and therefore, it is no more restrictive than 
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necessary and does not violate the First 
Amendment. Cambiano v. Neal, 342 Ark. 691, 
35 S.W.38d 792 (2000), cert. denied, 532 U.S. 
1009, 121 S. Ct. 1737, 149 L. Ed. 2d 661 (2001). 

A prior provision concerning employment of 
disbarred attorneys does not violate the Four- 
teenth Amendment to the United States Con- 
stitution or Article 2, § 8, of the Arkansas 
Constitution, notwithstanding the argument 
that it took away an attorney right to liberty 
and property without due process of law, as the 
practice of law is a privilege, rather than a 
property right, and the court’s right to control 
the practice of law was, in and of itself, sub- 
stantial reason to effectuate his suspension. 
Cambiano v. Neal, 342 Ark. 691, 35 S.W.3d 792 
(2000), cert. denied, 532 U.S. 1009, 121 S. Ct. 
1737, 149 L. Ed. 2d 661 (2001). 

The terms “ethically performed” and “direct 
contact” have solid basis in Rule 5.3 “Responsi- 
bilities Regarding Nonlawyer Assistants” in the 
Model Rules of Professional Conduct [Arkansas 
Rules of Professional Conduct] and in appli- 
cable case law and, therefore, a prior provision 
concerning employment of disbarred attorneys 
is not void for vagueness. Cambiano v. Neal, 
342 Ark. 691, 35 S.W.3d 792 (2000), cert. de- 
nied, 532 U.S. 1009, 121 S. Ct. 1737, 149 L. Ed. 
2d 661 (2001). 

Applicable level of review under subdivision 
(E)(6) of this section was rational basis; because 
the attorney’s disciplinary matter reached the 
stage of a public hearing, a purpose may be to 
create and maintain a public record of what 
occurred, and where a disciplinary matter had 
reached a stage where the public was informed 
of it and a public hearing was held, the integ- 
rity of the profession was also made public, and 
a resolution including a permanent record in 
the official reports was necessary to preserve 
the integrity of the profession. Lewellen v. Su- 
preme Court Comm. on Prof Conduct, 353 Ark. 
641, 110 S.W.3d 263 (2003). 


Amendment of Pleadings. 

Under Ark. Sup. Ct. P. Reg. Prof’] Conduct 
§ 13, the amendment of disbarment petitions 
was governed by Ark. R. Civ. P. 15(a), and the 
denial of the attorney's motions to strike 
amended pleadings was properly denied. Ligon 
v. Walker, 2009 Ark. 136, 297 S.W.3d 1 (2009). 


Disbarment Warranted. 

Where an attorney, after his license was 
temporarily suspended due to his felony convic- 
tion for DWI, held himself out as a landlord’s 
attorney, advised the landlord’s tenant that the 
tenant had to vacate leased premises, and rep- 
resented the landlord at a city council meeting 
concerning a condemnation matter, the attor- 
ney was disbarred pursuant to Ark. Sup. Ct. 
Prof. Conduct P. § 13(D) because the special 
judge did not clearly err in concluding (1) that 
the DWI conviction constituted a serious crime 
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under Ark. Sup. Ct. Prof. Conduct P. § 2(J); (2) 
that the attorney violated Ark. R. Prof. Conduct 
8.4(b); and (3) that the attorney's DWI convic- 
tion and unauthorized practice of law in viola- 
tion of § 16-22-501(a)(2) constituted serious 
misconduct under subsection (B) of this section. 
Ligon v. Stewart, 369 Ark. 380, 255 S.W.3d 435 
(2007). 

Attorney was found to have violated numer- 
ous Model Rules of Professional Conduct, and 
he did not challenge the special judge’s factual 
findings in this regard; included among those 
violations were the conversion of client funds, 
failing to maintain his trust account records, 
and continuing to practice law after his license 
had been suspended, and each of these consti- 
tuted serious misconduct, as that term was 
defined in the procedures, subdivisions (B)(1) 
and (3) of this rule. Ligon v. Walker, 2009 Ark. 
136, 297 S.W.3d 1 (2009). 

Attorney was disbarred as he misappropri- 
ated client funds for his own use and took fluids 
from clients as fees for work that was never 
done, which constituted serious misconduct un- 
der subdivisions (B)(1), (3), and (4) of this rule 
as misappropriation, dishonesty or fraud, and a 
pattern of similar misconduct. Further, the 
attorney's prior record of public sanctions dem- 
onstrated a substantial disregard of the law- 
yer’s professional duties and responsibilities 
under subdivision B)(5); the attorney not only 
failed to provide services promised, he misled 
clients about the status of their cases and failed 
to apprise them when the case was dismissed 
through his own misconduct. Ligon v. McCull- 
ough, 303 8.W.3d 78 (Ark. 2009). 

Attorney was disbarred for violating Ark. R. 
Prof] Conduct 3.1, 3.3(a), 3.4(c), 4.4(a), 8.4(c), 
and 8.4(d) where the attorney consistently en- 
gaged in conduct intended to harass opposing 
counsel and judges with whom the attorney 
disagreed and the attorney withheld material 
information from state and federal courts. Li- 
gon v. Stilley, 2010 Ark. 418, 371 S.W.3d 615 
(2010). 


Duty of Sanctioned Attorney. 

An attorney violated a prior version of this 
rule where he failed to notify opposing counsel 
of his suspension and failed to file with the 
courts a copy of a written notice advising op- 
posing counsel of his suspension. In re Wil- 
liams, 338 Ark. 479, 995 S.W.2d 349 (1999). 


Interim Suspension. 

Interim suspension may be imposed immedi- 
ately upon conviction of a felony, notwithstand- 
ing pending postconviction action by the attor- 
ney. Wood v. Supreme Court Comm. on Prof] 
Conduct, 343 Ark. 696, 38 S.W.3d 310 (2001). 

Upon receiving a certified copy of an attor- 
ney’s judgment of conviction for felony DWI, the 
Arkansas Supreme Court Committee on Pro- 
fessional Conduct was authorized under Ark. 
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Sup. Ct. Prof. Conduct P. § 16(A)(2) and subdi- 
vision (E)(3)(b) of this section to temporarily 
suspend the attorney’s license to practice law 
because (1) a felony conviction constituted a 
serious crime under Ark. Sup. Ct. Prof. Conduct 
P.§ 2(J); and (2) pursuant to Ark. Sup. Ct. Prof. 
Conduct P. § 15(C)(3), the copy of the judgment 
was conclusive evidence of the attorney’s guilt. 
Ligon v. Stewart, 369 Ark. 380, 255 S.W.3d 435 
(2007). 

Attorney was not entitled to a petition for 
writ of certiorari to dissolve or modify the order 
of suspension, because the decision to impose 
an interim suspension was proper, when there 
was arisk of harm to the public or to his clients, 
the threat of further harm outweighed any 
damage to the attorney, an order of suspension 
would not be adverse to the public interest, and 
it was reasonable to conclude that a suspen- 
sion, or possible disbarment, would result. 
Tapp v. Ligon, 2013 Ark. 259, 428 S.W.3d 492 
(2013). 


Reciprocal Discipline. 

An attorney was disbarred as a matter of 
reciprocal discipline where (1) she was previ- 
ously disbarred both in the District of Columbia 
and by the United States Supreme Court, (2) 
she was duly served with the petition contain- 
ing the pertinent, certified copies of those dis- 
ciplinary proceedings reflecting the serious 
misconduct found to have been committed in 
those jurisdictions, and (3) she failed to contest 
the petition for reciprocal disbarment. In re 
Jacobs, 38 S.W.3d 303 (Ark. 2001). 

An attorney’s license to practice law in Ar- 
kansas was revoked as reciprocal discipline on 
the basis of (1) his voluntary resignation from 
the Texas bar while disciplinary charges were 
pending against him, and (2) his disbarment in 
Colorado. In re Torrence, 37 S.W.3d 576 (Ark. 
2001). 


Reinstatement Denied. 

In addressing an attorney’s motion for rein- 
statement to the Bar of Arkansas, the court 
noted that each of the attorney’s violations 
upon which an Iowa suspension was based was 
described as grave and serious by the Iowa 
Supreme Court and that, under this rule, “se- 
rious misconduct” was defined as conduct in- 
volving dishonesty or misrepresentation which 
carried with it a sanction terminating or re- 
stricting a license to practice law; further, the 
court noted Ark. Sup. Ct. Pref. Conduct P. § 24 
in holding that, although reinstated in Iowa, 
the attorney’s several dishonest acts in Iowa 
and unstable financial circumstances precluded 
reinstatement to the Bar of Arkansas at that 
time. In re Starken, 354 Ark. 274, 122 S.W.3d 
21 (2003). 

Where, over a period of several years, the 
attorney was suspended twice in Arkansas for 
failure to comply with licensing rules, sus- 
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pended in Iowa for numerous instances of dis- 
honesty, again in Arkansas by reciprocity for 
the Iowa incidents, and sued for failing to pay 
the attorney's student loans, the attorney’s pat- 
tern of dishonesty and financial disarray pre- 
cluded reinstatement. In re Starken, 354 Ark. 
274, 122 S.W.3d 21 (2003). 


Reprimand. 

Record revealed that the attorney’s prior dis- 
ciplinary record included two warnings, one 
caution, one reprimand, and one suspension; 
considering his prior record, a reprimand for 
violating Ark. Model R. Prof. Conduct 3.1 and 
4.4 was not excessive, as the reprimand was a 
sanction within the discipline allowed for 
“lesser misconduct.” Thompson v. Supreme 
Court Comm. on Prof] Conduct, 369 Ark. 186, 
252 S.W.3d 125 (2007). 

Because an attorney, who was convicted of a 
single incident of possessing methamphet- 
amine, complied with the terms of the attor- 
ney’s probation and an assistance program, had 
no prior disciplinary record, and because there 
was no evidence that the attorney’s misconduct 
negatively impacted the attorney’s representa- 
tion of a client, a reprimand with probation was 
warranted under subdivision (E)(4) of this rule. 
Ligon v. Clouette, 2012 Ark. 21 (2012). 


Surrender of License. 

There is no provision in the Rules of the 
Supreme Court for a conditional surrender of a 
license to practice law, such surrenders are 
absolute; however, there are provisions for later 
requests for reinstatement. In re Webster, 307 
Ark. 40, 816 S.W.2d 612 (1991). 

Attorney was disbarred for serious miscon- 
duct where he deprived his firm of fees and, 
when confronted with his misappropriation, he 
concocted various methods to avoid detection, 
and there was a pattern established whereby 
the attorney wrongfully retained monies that 
did not belong to him. Ligon v. Newman, 365 
Ark. 510, 231 S.W.3d 662 (2006). 


Suspension Upheld. 

Where attorney admitted he was incompe- 
tent in bankruptcy matters and yet filed sev- 
eral motions and complaints, engaged in mul- 
tiple hearings in that forum without the 
requisite competence, his behavior was con- 
tinually insulting, abusive, and disruptive to 
the court, to witnesses, and to opposing counsel 
despite repeated warnings, and his allegations 
were not founded in fact according to his own 
admission, and apparently were brought for the 
purposes of harassment and intimidation, a 
one-year suspension was not unduly severe. 
Dodrill v. Executive Dir., 308 Ark. 301, 824 
S.W.2d 383 (1992). : 

Since committee’s suspension of attorney was 
within the range of sanctions for a violation of 
Model Rule 1.3, the decision of the committee 
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would be affirmed. Colvin v. Committee on 
Professional Conduct, 309 Ark. 592, 832°S.W.2d 
246 (1992). 

Attorney's misuse and conversion of client 
and third-party funds that should have been 
kept safe in his trust account constituted seri- 
ous misconduct which warranted termination 
or restriction of attorney's license and the Ar- 
kansas Committee on Professional Conduct 
Panel’s imposition of a reprimand, which was 
warranted for “lesser” misconduct, was clearly 
against the preponderance of the evidence; sub- 
section (B) of this section applied, and a sus- 
pension of the attorney's license was the proper 
discipline. Comm. on Prof] Conduct v. Revels, 
360 Ark. 69, 199 S.W.3d 630 (2004). 

Suspension of attorney’s license to practice 
law was appropriate pursuant to subdivision 
(D)\(2) of this section and Ark. Sup. Ct. Prof. 
Conduct P. § 18(c) as he engaged in serious 
misconduct, and his law license was not to be 
reinstated until and unless the judgment en- 
tered in an underlying suit against him was 
satisfied in full. Ligon v. Dunklin, 368 Ark. 443, 
247 S.W.3d 498 (2007). 

Attorney’s repeated and continuous use of 
strident disrespectful language constituted se- 
rious misconduct where the attorney engaged 
in misconduct that resulted in substantial 
prejudice to a client; the attorney’s conduct in 
using disrespectful language toward the Arkan- 
sas Supreme Court, causing his client’s brief to 
be struck in its entirety, resulted in substantial 
prejudice to his client, and because the attor- 
ney’ conduct was serious misconduct under 
subsection (B) of this section, his six-month 
suspension was upheld. Stilley v. Supreme 
Court Comm. on Prof] Conduct, 370 Ark. 294, 
259 S.W.3d 395 (2007), cert. denied, 552 U.S. 
1184, 128 S. Ct. 1248, 170 L. Ed. 2d 67 (2008). 

Six-month suspension from practice of law 
was clearly supported by preponderance of evi- 
dence because attorney’s conduct easily quali- 
fied as serious misconduct involving dishonesty, 
deceit, fraud, or misrepresentation under sub- 
division (B)(3) of this rule, and his prior record 
indicated substantial disregard of lawyer’s pro- 
fessional duties and responsibilities under sub- 
division (B)(5) of this rule. After receiving no- 
tice from Supreme Court Committee on 
Professional Conduct that his license was going 
to be suspended for three months as result of 
failure to respond to complaint made to Com- 
mittee, defendant (1) took on client and ac- 
cepted from client’s mother partial payment of 
fee requested for representing; and (2) did not 
tell client or mother that license was shortly 
due to be suspended. Young v. Ligon, 373 Ark. 
289, 283 S.W.3d 587 (2008). 

Six-week suspension for an attorney’s viola- 
tion of Ark. Model R. Prof. Conduct 1.2(d) and 
8.4(c) was not clearly erroneous because it was 
within the range of sanctions authorized under 
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subdivision (E)(2) of this rule. Ligon v. Rees, 
2010 Ark. 223, 364 S.W.3d 19 (2010). 

Thirty-day suspension from the practice of 
law was inappropriately lenient where an at- 
torney violated Ark. R. Prof’] Conduct 1.4(b), 
1.7(a), 1.7(b), 1.8(e), 1.8(h), and 8.4(d) by failing 
to explain matters to clients, engaging in con- 
flicts of interest without obtaining consent, 
dismissing a key defendant in a lawsuit to the 
prejudice of a client, and providing financial 
assistance to a client in connection with pend- 
ing litigation. Pursuant to this rule and Ark. 
Sup. Ct. P. Reg. Prof’] Conduct § 19, the attor- 
ney required a one-year sanction, which was 
sufficient to deter future violations and to as- 
sure that any future clients were protected 
from such conduct. Ligon v. Rees, 2010 Ark. 
225, 364 S.W.3d 28 (2010). 

Imposition of a 90-day suspension by the 
Arkansas Supreme Court Committee on Pro- 
fessional Conduct was not unduly harsh be- 
cause an attorney violated the Rules of Profes- 
sional Conduct by representing a father against 
a mother after he had represented the mother 
in the same case, his conduct qualified as “se- 
rious misconduct and his disciplinary record 
reflected a substantial disregard of his profes- 
sional duties and responsibilities under the 
Supreme Court Procedures Regulation Profes- 
sional Conduct. Tapp v. Ligon, 2014 Ark. 374, 
441 §.W.3d 4 (2014). 


Suspension Vacated. 

Additional suspension of six months and a 
fine of $2,500 as a sanction for an attorney’s 
failure to respond to the committee on profes- 
sional conduct’s complaint was reversed where 
there was no reason for the attorney to have 
filed a second document admitting that the 
untimely filing of the notice of appeal was his 
fault when the committee had the attorney’s 
motion for belated appeal that he had filed with 
the Supreme Court of Arkansas. Gillaspie v. 
Ligon, 357 Ark. 50, 160 S.W.3d 332 (2004). 


Suspension Warranted. 

Suspension from the practice of law was the 
more appropriate sanction than a reprimand 
for the attorney’s unlawful attempt to evade or 
defeat a tax because of the seriousness of the 
misconduct, the attorney’s lack of remorse, and 
the attorney’s refusal to acknowledge the 
wrongful nature of his conduct. Ligon v. Davis, 
2012 Ark. 440, 424 S.W.3d 863 (2012). 


Unlawful Conduct. 

Circuit court’s dismissal of felony charge and 
sealing of record after the attorney was adjudi- 
cated guilty of attempting to evade or defeat a 
tax did not prevent the special judge from 
finding that the attorney's conduct violated 
professional conduct rules and warranted a 
disciplinary sanction because the Arkansas Su- 
preme Court was not bound by such an ex- 
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pungement when engaged in the constitutional 
mandate of regulating and disciplining attor- 
neys at law. Ligon v. Davis, 2012 Ark. 440, 424 
S.W.3d 863 (2012). 


Warning. 

Subdivision (E)(6) of this section did not 
provide that a warning may only be imposed 
before an Arkansas Committee on Professional 
Conduct vote, the committee was authorized to 
issue a warning before preparation of a com- 
plaint, and Ark. Sup. Ct. Prof. Conduct P. 
§ 10(D) provided that the committee may im- 
pose a warning after a ballot vote; taken to- 
gether, the two sections authorized the commit- 
tee to impose a warning at any time prior to a 
public hearing where the requirements of the 
sections were met. Lewellen v. Supreme Court 
Comm. on Prof! Conduct, 353 Ark. 641, 110 
S.W.3d 263 (2003). 

Supreme Court Committee on Professional 
Conduct erred in cautioning an attorney after it 


ARKANSAS COURT RULES 


§ 19 


found that he violated Ark. R. Prof] Conduct 
8.4(b) by illegally possessing a controlled sub- 
stance, methamphetamine, a Class C felony 
and “serious crime” as defined by Ark. Sup. Ct. 
Prof. Conduct P. § 2(J) and subdivision (B)(6) of 
this section, because the attorney committed 
serious misconduct, and the sanction of caution 
was not available; Ark. Sup. Ct. Prof. Conduct 
P. § 17(E)(5) states that a caution is appropri- 
ate for lesser misconduct. Ligon v. Clouette, 
2011 Ark. 68, 378 S.W.3d 708 (2011). 


Cited: 

Shibley v. State, 324 Ark. 212, 920 S.W.2d 10 
(1996); Neal v. Hollingsworth, 338 Ark. 251, 992 
S.W.2d 771 (1999); Neal v. Matthews, 342 Ark. 
566, 30 S.W.3d 92 (2000); In re Moyer, 344 Ark. 
350, 40 S.W.3d 314 (2001); In re Davis, 345 Ark. 
46, 43 S.W.3d 156 (2001); Todd v. Ligon, 356 
Ark. 187, 148 S.W.3d 229 (2004); Ligon v. Rees, 
2010 Ark. 226, 364 S.W.3d 7 (2010). 


Section 18. Fines, costs, and restitution. 


In addition to the Committee’s authority set forth in Section 17 of these 
Procedures, a panel of the Committee, in any case where a disciplinary 
sanction, including a consent warning, is imposed, may: 

A. Assess the respondent attorney the costs of the proceedings, including 
the costs of investigations, witness fees, service of process, depositions, 
independent medical examinations, and a court reporter’s services; 

B. Impose a fine of not more than $25,000.00; and 

C. Order restitution to persons financially injured by the conduct. 


CASE NOTES 


Costs. 

Chairman of the Supreme Court Committee 
on Professional Conduct could properly reject a 
petition for costs filed by the Office of Profes- 
sional Conduct in an attorney discipline case 
even though a majority of the Committee had 
approved the petition where the petition incor- 
rectly stated that the attorney had been found 
guilty of two ethical violations when, in fact, 
the attorney had only been found guilty of one. 
Cortinez v. Ark. Supreme Court Comm. on 
Prof] Conduct, 353 Ark. 104, 111 S.W.3d 369 
(2003). 

Executive Director’s motion for costs and 
expenses was granted pursuant to this rule 
given the special judge’s findings and the addi- 
tional costs incurred due to briefs requested by 
the court. Ligon v. Jenkins, 2013 Ark. 239 
(2013). 


Restitution. 
Supreme Court Committee on Professional 


Conduct properly denied a request that an 
attorney, who was found to have charged an 
excessive fee for obtaining the release of the 
attorney's client from a regional hospital, make 
restitution because there was no evidence pre- 
sented as to the amount of the overcharge. 
Cortinez v. Ark. Supreme Court Comm. on 
Prof] Conduct, 353 Ark. 104, 111 S.W.3d 369 
(2008). 

Suspension of attorney’s license to practice 
law was appropriate pursuant to Ark. Sup. Ct. 
Prof. Conduct P. §§ 17(D)(2) and subsection (C) 
of this section as he engaged in serious miscon- 
duct, and his law license was not to be rein- 
stated until and unless the judgment entered in 
an underlying suit against him was satisfied in 
full. Ligon v. Dunklin, 368 Ark. 4438, 247 S.W.3d 
498 (2007). 


Section 19. Factors to be considered in imposing sanctions. 


A. General Factors. In addition to any other considerations permitted by 
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these Procedures, a panel of the Committee and any judge, in imposing or 
recommending any sanctions, may consider: 

(1) The nature and degree of the misconduct for which the lawyer is being 
sanctioned. 

(2) The seriousness and circumstances surrounding the misconduct. 

(3) The loss or damage to clients. 

(4) The damage to the profession. 

(5) The assurance that those who seek legal services in the future will be 
protected from the type of misconduct found. 

(6) The profit to the lawyer. 

(7) The avoidance of repetition. 

(8) Whether the misconduct was deliberate, intentional, or negligent. 

(9) The deterrent effect on others. 

(10) The maintenance of respect for the legal profession. 

(11) The conduct of the lawyer during the course of the Committee action. 

(12) The lawyer’s prior disciplinary record, to include warnings. 

(13) Matters offered by the lawyer in mitigation or extenuation, except 
that a claim of disability or impairment resulting from the use of alcohol or 
drugs may not be considered unless the lawyer demonstrates that he or she 
is successfully pursuing in good faith a program of recovery. 

B. Aggravating Factors. Any panel or judge may also consider the following 
aggravating factors identified by the American Bar Association Joint Commit- 
tee on Professional Standards and recognized by the Arkansas Supreme Court 
in Wilson v. Neal, 332 Ark. 148, 964 S.W.2d 199 (1998): 

(1) prior disciplinary offenses; 

(2) dishonest or selfish motive; 

(3) a pattern of misconduct; 

(4) multiple offenses; 

(5) bad faith obstruction of the disciplinary proceedings by intentionally 
failing to comply with these Procedures or orders of the Committee; 

(6) submission of false evidence, false statements, or other deceptive 
practices during the disciplinary process; 

(7) refusal to acknowledge the wrongful nature of the conduct; 

(8) vulnerability of the victim; 

(9) substantial experience in the practice of law; 

(10) indifference to making restitution; and 

(11) illegal conduct, including that involving the use of controlled sub- 
stances. 

C. Mitigating Factors. Any panel or judge may also consider the following 
mitigating factors identified by the American Bar Association Joint Committee 
on Professional Standards and recognized by the Arkansas Supreme Court in 
Wilson v. Neal, 332 Ark. 148, 964 S.W.2d 199 (1998): 

(1) absence of a prior disciplinary record; 

(2) absence of a dishonest or selfish motive; 

(3) personal or emotional problems; 

(4) timely good faith effort to make restitution or to rectify the conse- 
quences of the misconduct; 

(5) full and free disclosure to the disciplinary board or cooperative 
attitude towards the proceedings; 

(6) inexperience in the practice of law; 

(7) character or reputation; 

(8) physical disability; 
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(9) mental disability or chemical dependency including alcoholism or drug 


abuse when: 


(a) there is medical evidence that the respondent is affected by a 
chemical dependency or mental disability; 
(b) the chemical dependency or mental disability caused the miscon- 


duct; 


(c) the respondent’s recovery from the chemical dependency or mental 
disability is demonstrated by a meaningful and sustained period of 


successful rehabilitation; and 


(d) the recovery arrested the misconduct and recurrence of that mis- 


conduct is unlikely. 


(10) delay in [the] disciplinary proceedings; 
(11) impositions of other penalties or sanctions; 


(12) remorse; 


(13) remoteness of prior offenses. 


CASE NOTES 


Disability. 

Where there was no evidence that an attor- 
ney was involved in a recovery plan, the attor- 
ney’s claim of disability from the use of alcohol 
could not be considered as a mitigating or 
extenuating factor in imposing sanctions under 
subsection (M) of this section. Accordingly, the 
attorney’s reliance on the Americans with Dis- 
abilities Act, 42 U.S.C.S. §§ 12111 to 12213, 
was misplaced. Ligon v. Stewart, 369 Ark. 380, 
255 S.W.3d 435 (2007). 


Remand. 

Supreme Court Committee on Professional 
Conduct erred in cautioning an attorney after it 
found that he violated Ark. R. Prof’] Conduct 
8.4(b) by illegally possessing a controlled sub- 
stance, methamphetamine, a Class C felony 
and “serious crime” as defined by Ark. Sup. Ct. 
Prof. Conduct P. §§ 2(J) and 17(B)(6), because 
the attorney committed serious misconduct, 
and the sanction of caution was not available, 
and the matter was remanded to the Commit- 
tee for consideration of the appropriate factors 
set forth in this section; Ark. Sup. Ct. Prof. 
Conduct P. § 17(£)(5) states that a caution is 
appropriate for lesser misconduct. Ligon v. 
Clouette, 2011 Ark. 68, 378 S.W.3d 708 (2011). 


Reprimand. | 

Record revealed that the attorney’s prior dis- 
ciplinary record included two warnings, one 
caution, one reprimand, and one suspension; 
considering his prior record, a reprimand for 
violating Ark. Model R. Prof. Conduct 3.1 and 
4.4 was not excessive, as the reprimand was a 
sanction within the discipline allowed for 
“lesser misconduct.” Thompson v. Supreme 
Court Comm. on Prof] Conduct, 369 Ark. 186, 
252 S.W.3d 125 (2007). 

Because an attorney, who was convicted of a 
single incident of possessing methamphet- 


amine, complied with the terms of the attor- 
ney’s probation and an assistance program, had 
no prior disciplinary record, and because there 
was no evidence that the attorney’s misconduct 
negatively impacted the attorney's representa- 
tion of a client, a reprimand with probation was 
warranted under this rule. Ligon v. Clouette, 
2012 Ark. 21 (2012). 


Suspension. 

Weighing factors to be considered by Su- 
preme Court Committee on Professional Con- 
duct under this section, six-month suspension 
from practice of law was clearly supported by 
preponderance of evidence because attorney’s 
conduct easily qualified as serious misconduct 
involving dishonesty, deceit, fraud, or misrep- 
resentation under Ark. Sup. Ct. Prof. Conduct 
P. § 17(B)\(3), and his prior record indicated 
substantial disregard of lawyer’s professional 
duties and responsibilities under Ark. Sup. Ct. 
Prof. Conduct P. § 17(B)(5). After receiving 
notice from Committee that his license was 
going to be suspended for three months as 
result of failure to respond to complaint made 
to Committee, defendant (1) took on client and 
accepted from client’s mother partial payment 
of fee requested for representing; and (2) did 
not tell client or mother that license was 
shortly due to be suspended. Young v. Ligon, 
373 Ark. 289, 283 S.W.3d 587 (2008). 

Thirty-day suspension from the practice of 
law was inappropriately lenient where an at- 
torney violated Ark. R. Prof] Conduct 1.4(b), 
1.7(a), 1.7(b), 1.8(e), 1.8(h), and 8.4(d) by failing 
to explain matters to clients, engaging in con- 
flicts of interest without obtaining consent, 
dismissing a key defendant in a lawsuit to the 
prejudice of a client, and providing financial 
assistance to a client in connection with pend- 
ing litigation. Pursuant to Ark. Sup. Ct. P. Reg. 
Prof’! Conduct § 17 and this rule, the attorney 
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required a one-year sanction, which was suffi- 
cient to deter future violations and to assure 
that any future clients were protected from 
such conduct. Ligon v. Rees, 2010 Ark. 225, 364 
S.W.3d 28 (2010). 

Suspension from the practice of law was the 
more appropriate sanction than a reprimand 
for the attorney’s unlawful attempt to evade or 
defeat a tax because of the seriousness of the 
misconduct, the attorney’s lack of remorse, and 
the attorneys refusal to acknowledge the 
wrongful nature of his conduct. Ligon v. Davis, 
2012 Ark. 440, 424 S.W.3d 863 (2012). 

Imposition of a 90-day suspension by the 
Arkansas Supreme Court Committee on Pro- 
fessional Conduct was not unduly harsh be- 
cause an attorney violated the Rules of Profes- 
sional Conduct by representing a father against 
a mother after he had represented the mother 
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sional duties and responsibilities under the 
Supreme Court Procedures Regulation Profes- 
sional Conduct. Tapp v. Ligon, 2014 Ark. 374, 
441 $.W.3d 4 (2014). 


Written Findings. 

Suspension of attorney’s license to practice 
law was appropriate as it was clear that the 
Executive Director of the Arkansas Supreme 
Committee on Professional Conduct considered 
this section in its determination; the special 
judge recognized the loss sustained by the cor- 
poration stemming from the attorney's actions 
but there was no requirement under this sec- 
tion that the special judge make written find- 
ings. Ligon v. Dunklin, 368 Ark. 443, 247 
S.W.3d 498 (2007). 


in the same case, his conduct qualified as “se- Cited: 
rious misconduct and his disciplinary record Ligon v. Walker, 2009 Ark. 136, 297 S.W.3d 1 
reflected a substantial disregard of his profes- (2009). 


Section 20. Surrender of license, discipline by consent. 


A. Surrender of License. An attorney may surrender his or her license upon 
the conditions agreed to by the attorney, the Executive Director, and a panel of 
the Committee. An attorney may offer or consent to the voluntary surrender of 
his or her license at any stage of the proceedings. No petition to the Supreme 
Court for voluntary surrender of license by an attorney shall be granted until 
it is referred to a panel of the Committee and the recommendations of the 
panel are received by the Supreme Court. (See Section 20(E)(2), for the 
procedure where there is a disciplinary proceeding pending, if Supreme Court 
does not accept the voluntary offer of surrender.) 

B. Discipline by Consent. 

(1) An attorney against whom a formal complaint has been served may, (a) 
not less than twenty (20) calendar days before the panel meeting at which 
the complaint will be on the panel agenda for ballot vote action or (b) not less 
than twenty (20) calendar days before the commencement of a public hearing 
before a panel of the Committee, tender a conditional acknowledgment and 
admission of violation of any of the Rules alleged in the formal complaint, or 
to particular provisions of Rules so alleged, in exchange for a stated 
disciplinary sanction in accordance with the following: 

(2) With service of a formal complaint, the respondent attorney will be 
advised that, if a negotiated disposition by consent is contemplated, the 
respondent attorney should contact the Executive Director to undertake 
good faith discussion of a proposed disposition. All discipline by consent 
proposals must be approved in writing by the Executive Director, before they 
can be submitted to a panel. 

(3) Upon a proposed disposition acceptable to the respondent attorney and 
the Executive Director, the respondent shall execute and submit a discipline 
by consent on a document prepared by the Executive Director setting out the 
necessary factual circumstances, admission of violation of the Rules, and the 
proposed sanction. 

(4) The consent proposal, along with copies of the formal complaint, and 
the recommendations of the Executive Director, shall be presented to a panel 
of the Committee for their votes by written ballot to accept or reject the 
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proposed disposition. The respondent will be notified immediately in writing 

of the panel decision. Rejection will result in the continuation of the formal 

complaint process, using a different panel, by a ballot vote pursuant to 

Section 10 or a public hearing pursuant to Section 11, as the case may be. 

C. No appeal can be taken from a disciplinary sanction entered by consent. 

D. The panel shall file written evidence of the terms of the discipline by 
consent with the Clerk, unless the discipline by consent is a non-public 
warning. 

E. Serious Misconduct. If the discipline by consent involves allegations of 
Serious Misconduct and a suspension of the respondent attorney’s license, it 
shall be presented to the Supreme Court for approval or disapproval. 

(1) The Executive Director shall present to the Supreme Court, under 
such procedures as the Supreme Court may direct, any discipline by consent 
proposal which the Executive Director has reached with a respondent 
attorney and which involves allegations of Serious Misconduct and a 
suspension of license. 

(2) If the Supreme Court does not approve of the proposed discipline by 
consent or the voluntary surrender of license, the matter shall be referred to 
a panel that has not rendered a decision in the case by ballot vote. The new 
panel shall resume, as practical, the proceedings at the stage at which they 
were suspended when the proposal was made and submitted to the Supreme 
Court. If both regular panels have been used in prior proceedings involving 
a case, the case shall go to Panel C and then, if necessary, to Panel D for 
consideration. 

(3) The fact that an offer and proposed sanction was agreed to by the 
Executive Director, the terms of the proposed discipline by consent, and the 
fact that the Supreme Court rejected the proposal shall not be disclosed to 
the new panel, except in those instances where disclosure of compromises is 
permitted under Rule 408 of the Arkansas Rules of Evidence. 


Section 21. Duties of sanctioned attorney. 


In every case in which an attorney is disbarred, suspended, or surrenders 
the attorney’s law license, the attorney shall, within twenty (20) days of the 
filing of the final order of disbarment, suspension, or surrender: 

A. Notify all of the attorney’s clients and any counsel of record in pending 
matters in writing that the attorney has been disbarred or suspended or has 
surrendered his or her Arkansas law license; 

B. In the absence of co-counsel, notify all clients in writing to make 
arrangements for other representation, calling attention to any urgency in 
seeking the substitution of another attorney; 

C. Deliver to all clients being represented in pending matters any papers or 
property to which they are entitled, or notify them or co-counsel of a suitable 
time and place where the papers and other property may be obtained, calling 
attention to any urgency for obtaining the papers and other property; 

D. Refund any part of the fees or costs paid in advance that have not been 
earned or expended; 

EK. File with the Court, agency, or tribunal before which any litigation is 
pending a copy of the notice to the opposing counsel, or adverse parties if no 
opposing counsel; 

F. Keep and maintain a record for each client of the steps taken to 
accomplish the foregoing; 
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G. File with the Clerk and the Office of Professional Conduct a list of all 
other state, federal, and administrative jurisdictions to which the attorney is 
_ licensed or admitted to practice. Upon such filing, the Clerk shall notify those 
_ jurisdictions entitled to notice of the disbarment, suspension, or surrender. 

H. The attorney shall, within thirty (30) days of disbarment, suspension, or 
surrender of license, file an affidavit with the Committee that the attorney has 
fully complied with the provisions of the order and completely performed the 
foregoing or provide a full explanation of the reasons for the attorney’s 
noncompliance. Such affidavit shall also set forth the address where commu- 
nications may thereafter be directed to the respondent. The affidavit shall also 
include an exemplar copy of each type of notice letter sent to clients, courts, 
co-counsel, or other or opposing counsel of record. The affidavit shall also 
include a list of the attorney’s clients, with a current mailing address and 
telephone number(s) for each, for use by the Committee to verify that each 
client has received actual notice of the attorney’s change of status and that the 
attorney has timely complied with all other obligations imposed by these 
Procedures. 

I. Failure to comply with these Procedures shall subject the attorney to 
punishment for contempt of the Arkansas Supreme Court. 


Section 22. Restrictions on former attorneys. 


A. For the purposes of this Section, a “former attorney” is any attorney who 
is disbarred, has surrendered a law license, is on suspension pursuant to these 
Procedures, or is on inactive status. 

B. A former attorney shall not occupy, share, or use office space in any office 
where the practice of law is conducted. 

C. A former attorney shall not engage in the practice of law, nor may a 
former attorney engage in any employment in, or related to, the practice of law, 
except as specifically permitted in this Section. 

D. For legal service provided to a client that was not completed prior to 
becoming a former attorney, a former attorney may receive compensation only 
on a quantum meruit basis. 

E. A former attorney shall promptly take such action as is necessary to 
cause the removal of any indicia of lawyer, counselor at law, attorney, legal 
assistant, law clerk, or similar title from any association with the name of the 
former attorney. 

F. Consistent with the restrictions in this Section 22, a former attorney may 
provide to attorneys and law firms, whether for or without compensation, 
services involving legal research and drafting of briefs and research memo- 
randa. 

G. Aformer attorney shall have no contact with clients or prospective clients 
of any attorney or law firm in person, by telephone, in writing, by e-mail, or by 
any other form of communication, written, electronic, or in person. 

H. A former attorney shall have no contact with client funds or property. 

I. Any former attorney providing permitted services may be compensated 
only for the reasonable value of the services provided and shall not be 
compensated on a contingency basis or share in any way in any fees for legal 
services provided by an attorney. 

J. A former attorney shall not provide services permitted by this Section to 
any attorney or law firm with whom the former attorney had any employment, 
partnership, equity, officesharing, expense-sharing, or “of counsel” affiliation 
as an attorney at the time of the activities which resulted in the attorney's 
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becoming a former attorney or at the time of the final action which resulted in 
the attorney’s becoming a former attorney. © 

K. Any attorney or law firm utilizing the services of a former attorney as 
permitted in this Section 22 shall be responsible for the actions and work 
product of the former attorney in the rendering of such services and to ensure 
that the restrictions on a former attorney set out in this Section 22 are 
observed. | 

L. An attorney shall not aid a former attorney in the unauthorized practice 
of law or in a violation of the restrictions set out in this Section 22 on former 
attorneys. An attorney shall have an obligation, as under Rule 8.3, to report 
any violation of this Section 22 by a former attorney. 

M. No attorney, firm, professional corporation, or other business entity shall 
practice law or provide legal services under any name that includes the name 
of any former attorney, while that attorney is a former attorney, except to the 
extent that it is entitled to do so independently of any prior or present 
relationship with the former attorney. This prohibition applies, without 
limitation, to any name used on any letterhead, written communication, 
signage, advertising, email, website, or similar means of placing a firm’s name 
before the public, the courts, or other attorneys. 

N. The maximum punishment for violation of this Section 22 by an attorney, 
or any former attorney on suspension or on inactive status, may be disbar- 
ment. A former attorney previously disbarred or who has surrendered a law 
license and who violates this Section 22 may be deemed to be in contempt of the 
Supreme Court and may be punished accordingly. 


Section 23. Reinstatement. 


A. Following any period of suspension from the practice of law, an attorney 
desiring reinstatement shall file with the Executive Director a verified petition 
requesting reinstatement. 

B. The petition for reinstatement shall be accompanied by proof of payment 
of an application fee of $100.00 to the Clerk. 

C. The petition for reinstatement shall state that: 

(1) The attorney has fully and promptly complied with the requirements 

of Section 21; 

(2) The attorney has refrained from practicing law during the period of 
suspension; 

(3) The attorney’s license fee is current or has been tendered to the Clerk; 
and 

(4) The attorney has fully complied with any requirements imposed by the 

Committee as conditions for reinstatement. 

D. Any knowing misstatement of fact may constitute contempt of the 
Supreme Court and grounds for denial or revocation of reinstatement. 

E. Failure to comply with the provisions of Section 21(G) and (H) shall 
preclude consideration for reinstatement. 

F, Within ten (10) calendar days after the filing of the petition for reinstate- 
ment, the Office of Professional Conduct may file a response. 

G. Within ten (10) calendar days after service of the response, the petition- 
ing attorney may file a reply. 

H. The Office of Professional Conduct shall promptly submit the petition, 
any response, and any reply to a panel of the Committee for ballot vote. 

I. No attorney shall be reinstated to the practice of law in this State until the 
Arkansas Supreme Court has received an affirmative vote by a majority of a 
panel of the Committee. 
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Section 24. Readmission to the Bar. 


A. No attorney who has been disbarred or who has surrendered his or her 
law license in this State shall thereafter be readmitted to the Bar of Arkansas 
except upon application made to the State Board of Law Examiners in 
accordance with the Rules Governing Admission To The Bar, or any successor 
rules, and the approval of the Arkansas Supreme Court. 

B. Provided, however, that application for readmission to the Bar of Arkan- 


sas shall not be allowed in any of the following circumstances: 

(1) A period of less than five (5) years has elapsed since the effective date 
of the order of disbarment or surrender; 

(2) The disbarment or surrender resulted from conviction of a Serious 
Crime in any jurisdiction, unless the Serious Crime was an offense for which 
the culpable mental state was that of negligence or recklessness; or 

(3) Any of the grounds found to be the basis of a disbarment or any 
grounds presented in a voluntary surrender of law license are of the 
character and nature of conduct that reflects adversely on the individual’s 
honesty or trustworthiness, whether or not the conviction of any criminal 


offense occurred. 


CASE NOTES 


Constitutionality. 

Five-year waiting period for readmission to 
the bar was properly applied to an attorney 
who had been disbarred in 2000, even though 
the rule did not exist at the time of the attor- 
ney’s offending conduct, because such a waiting 
period was not an enlargement of punishment 
in violation of due process rights. Cambiano v. 
Ark. State Bd. of Law Exam’rs, 357 Ark. 336, 
167 S.W.3d 649 (2004). 


Readmission Granted. 

Because the attorney committed the drug 
and drug paraphernalia possession crimes with 
only a reckless mental state under §§ 5-2- 
202(3), 5-2-203(b), had been rehabilitated, had 
successfully completed his suspended sentence, 
and had successfully established his present 
mental and emotional stability and good moral 
character, the attorney was not prevented from 
being readmitted to the Arkansas Bar under 
subdivision (B)(2) of this rule, and his request 
for readmission to the Arkansas Bar pursuant 
to Ark. R. Admis. Bar XIII(G) was granted. In 
re Haynes, 2013 Ark. 102, 426 S.W.3d 411 
(2013). 


Reinstatement Denied. 

In addressing an attorney’s motion for rein- 
statement to the Bar of Arkansas, the court 
noted that each of the attorney’s violations 
upon which an Iowa suspension was based was 
described as grave and serious by the lowa 
Supreme Court and that, under Ark. Sup. Ct. 
Prof. Conduct P. § 17(B), “serious misconduct” 
was defined as conduct involving dishonesty or 
misrepresentation which carried with it a sanc- 
tion terminating or restricting a license to prac- 


tice law; further, the court noted this rule in 
holding that, although reinstated in Iowa, the 
attorney’s several dishonest acts in Iowa and 
unstable financial circumstances precluded re- 
instatement to the Bar of Arkansas at that 
time. In re Starken, 354 Ark. 274, 122 S.W.3d 
21 (2003). 

Where, over a period of several years, the 
attorney was suspended twice in Arkansas for 
failure to comply with licensing rules, sus- 
pended in Iowa for numerous instances of dis- 
honesty, again in Arkansas by reciprocity for 
the Iowa incidents, and sued for failing to pay 
the attorney’s student loans, the attorney’s pat- 
tern of dishonesty and financial disarray pre- 
cluded reinstatement. In re Starken, 354 Ark. 
274, 122 S.W.3d 21 (2003). 

Denial of the former attorney’s original peti- 
tion requesting readmission to the Arkansas 
Bar was appropriate because his application for 
readmission was prohibited under subdivision 
(B)(2) of this rule since his conviction for mis- 
prision of a felony, a class E felony under 
federal law, clearly fell within the definition of a 
“Serious Crime” under Ark. Sup. Ct. P. Reg. 
Prof’] Conduct § 2(J). In re Petition for Read- 
mission of Madden, 2012 Ark. 279, 423 S.W.3d 
39 (2012). 

Attorney was not readmitted where he ad- 
mitted in a petition to surrender his license 
that his conduct reflected adversely on his 
honesty, trustworthiness, or fitness to practice 
law, that his conduct was dishonest, and that 
his conduct was prejudicial to the administra- 
tion of justice; this was true regardless of 
whether a conviction for any criminal offense 
occurred as a result of his conduct. It was not 
necessary to examine the attorney’s rehabilita- 
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tion efforts because rehabilitation was only 
pertinent if the attorney was eligible for read- 
mission. In re Shepard, 2015 Ark. 938, 457 
S.W.3d 280 (2015). 

State Board of Law Examiners properly 
found that an attorney was procedurally barred 
from pursuing his petition for readmission to 
the Bar of Arkansas because subdivision (B)(3) 
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to the Bar of Arkansas will not be allowed if any 
grounds presented in a voluntary surrender of 
law license reflect adversely on the individual’s 
honesty or trustworthiness, and the attorney’s 
voluntary surrender of his law license was 
based on violations of RPC 8.4(c). Adams v. Ark. 
State Bd. of Law Examiners, 2018 Ark. 47, 538 
S.W.3d 836 (2018). 


of this rule specifically states that readmission 


Section 25. Inactive status. 


A. Temporary Transfer to Inactive Status. The Committee is authorized to 
temporarily transfer an attorney to inactive status in the event that: 

(1) The attorney has been judicially declared incompetent; or 

(2) The attorney has been involuntarily committed due to incapacity or 
disability; or 

(3) The attorney has alleged incapacity during the course of a disciplinary 
proceeding against him or her; or 

(4) The attorney is found by the Committee to be culpable of habitual 
drunkenness or drug use substantially affecting the attorney’s fitness to 
practice law; or 

(5) The attorney is found by the Committee to have appeared in Court 
while under the influence of alcohol or drugs; or 

(6) The attorney is found by the Committee to be unfit to practice law due 
to mental infirmity whether or not he or she has been judicially declared 
incompetent; or 

(7) Without cause, the attorney requests to be transferred to a voluntary 
inactive status. 

B. All judges have the duty to, and shall report to the Committee any 
attorney appearing before them who, in the judge’s opinion, is under the 
influence of alcohol or drugs. 

C. The Committee may vote by ballot as provided in Section 10 of these 
Procedures, on the issue of temporary transfer to inactive status or reinstate- 
ment due to an event described in subsections A (1), (2), (3) or (7) of this 
Section. 

D. All other temporary transfers of an attorney to inactive status shall be 
made only after hearings initiated by the Executive Director or others and 
conducted in the same manner, where applicable, as provided in Section 11 of 
these Procedures. Provided further, however, the Committee may in its sound 
discretion hold a closed hearing and seal the record thereof. 

E. For good cause shown, the Committee may order the attorney to submit 
to a medical, psychiatric, or psychological examination by a Committee- 
appointed expert. 

F. No attorney shall be entitled to practice in Arkansas while on inactive 
status in this State. Upon a transfer to inactive status the attorney, or his or 
her counsel as may be appropriate, shall comply with Section 21 of these 
Procedures. 

G. The Committee may reinstate an attorney to active status upon a 
showing that any disability has been removed and the attorney is fit to resume 
the practice of law. 

H. Reinstatement shall be accomplished in accordance with the provisions 
of Section 23. 

I. The filing of a petition for reinstatement shall be deemed a waiver of the 
doctor-patient privilege regarding the disability. 
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Section 26. Expungement of dismissals. 


After three years, the Committee shall expunge all records or other evidence 
of the existence of complaints terminated by dismissals or referrals to 
alternative programs pursuant to Section 5(C)(2), except that, upon the 
Executive Director’s application, notice to respondent, and a showing of good 
cause, the Committee may permit the Executive Director to retain such 
records for one additional period of time not to exceed three years. 

A. Notice to Respondent. If the respondent was contacted by the Execu- 
tive Director or Committee concerning the complaint, or the Executive 
Director or Committee otherwise knows that the respondent is aware of the 
existence of the complaint, the respondent shall be given prompt written 
notice of the expungement. 

B. Effect of Expungement. After a file has been expunged, any response by 
the Executive Director or Committee to an inquiry requiring a reference to 
the matter shall state that there is no record of such matter. The respondent 
may answer any inquiry requiring a reference to an expunged matter by 
stating that no complaint was made. 


Section 27. Contempt. 


The following shall be regarded as contempt of the Arkansas Supreme Court: 

A. Willful disobedience of any Committee or panel order, summons, or 
subpoena; 

B. The refusal to testify on matters not privileged by law; 

C. Knowingly testifying falsely before a panel of the Committee; 

D. Engaging in the practice of law during a period of suspension; 

}. Engaging in the practice of law after a disbarment or surrender of 
license; or, 

F. Violation of these Procedures by any person. 


Section 28. Attorney trust account and automatic "overdraft" notifi- 
cation procedure. 


A. Consent by Lawyers. Every lawyer practicing or admitted to practice in 
Arkansas shall, as a condition thereof, be conclusively deemed to have 
consented to the trust account overdraft reporting and production require- 
ments mandated by this Section. 

B. Overdraft Notification Agreement Required. A financial institution shall 
be approved as a depository for lawyer trust accounts only if it files with the 
Arkansas Supreme Court Office of Professional Conduct (the “Office”) an 
agreement, in a form provided by the Office, to report to that Office whenever 
any properly payable instrument is presented against any lawyer trust 
account containing insufficient funds, irrespective of whether or not the 
instrument is honored. The Office may establish additional procedures, to be 
approved by the Supreme Court, governing approval and revocation of ap- 
proved status for financial institutions. The Office shall annually file with the 
Supreme Court Clerk and the Arkansas IOLTA Foundation, and post on the 
Court’s website, not later than January 1, a current list of approved financial 
institutions. No attorney or law firm trust account shall be maintained in any 
financial institution that does not agree to so report and is not approved by the 
Office. Any such agreement shall apply to all branches of the financial 
institution and shall not be canceled except upon thirty (30) days written 
notice to the Office. 
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C. Overdraft Reports. The overdraft notification agreement shall provide 
that all reports made by the financial institution to the Office shall be in the 
following format: 

(1) In the case of a dishonored instrument, the report shall be identical to 
the overdraft notice customarily forwarded to the depositor, and should 
include a copy of the dishonored instrument, if such a copy is normally 
provided to depositors; 

(2) In the case of instruments that are presented against insufficient 
funds but which instruments are honored, the report shall identify the 
financial institution, the lawyer or law firm, the account number, the date of 
presentation for payment, and the date paid, as well as the amount of 
overdraft created thereby. 

D. Timing of Reports. Reports under subsection 28(C) shall be made 
simultaneously with, and within the time provided by law for, notice of 
dishonor, if any. If an instrument presented against insufficient funds is 
honored, then the report shall be made within five (5) banking days of the date 
of presentation for payment against insufficient funds. 

E. Costs. Nothing herein shall preclude a financial institution from charg- 
ing a particular lawyer or law firm for the reasonable cost of producing the 
reports and records required by this Section. 

F. Trust Accounts. Lawyers who practice law in Arkansas shall deposit all 
funds held in trust in Arkansas in accordance with Rule 1.15(a) of the 
Arkansas Rules of Professional Conduct in accounts clearly identified as 
“trust” or “escrow” accounts, referred to herein as “trust accounts,” and shall 
take all steps necessary to inform the depository institution of the purpose and 
identity of the accounts. Funds held in trust include funds held in any fiduciary 
capacity in connection with a representation, whether as trustee, agent, 
guardian, executor, or otherwise. Lawyer trust accounts shall be maintained 
only in financial institutions approved by the Office. 

G. Account Records. Every lawyer engaged in the practice of law in 
Arkansas shall maintain and preserve for a period of at least five years, after 
final disposition of the underlying matter, the records of the accounts, 
including checkbooks, canceled checks, check stubs, vouchers, ledgers, jour- 
nals, closing statements, accountings, or other statements of disbursements 
rendered to clients or other parties with regard to trust funds or similar 
equivalent records clearly and expressly reflecting the date, amount, source, 
and explanation for all receipts, withdrawals, deliveries, and disbursements of 
the funds or other property of a client. 

H. Definitions. For purposes of this Section: 

(1) “Financial institution” includes a bank, savings and loan association, 
credit union, savings bank, and any other business or person that accepts for 
deposit funds held in trust by lawyers. 

(2) “Properly payable” refers to an instrument which, if presented in the 
normal course of business, is in a form requiring payment under the laws of 
Arkansas. 

(3) “Notice of dishonor” refers to the notice that a financial institution is 
required to give, under Arkansas law, upon presentation of an instrument, 
that the institution dishonors. 

(4) “Office” means the Office of Professional Conduct of the Arkansas 
Supreme Court. 

I. Form of Overdraft Reporting Agreement. The form of the “Attorney Trust 
Account Overdraft Reporting Agreement” attached hereto, and as may be 
subsequently revised, is approved for use. 
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J. Disapproval or Revocation of Approval of Financial Institutions. 

(1) Refusal of the Office to approve a financial institution due to failure of 
the financial institution to timely submit an initial properly executed 
written agreement on the form approved by the Court or the Office is not 
appealable or otherwise subject to challenge, including by civil action in any 
court. 

(2) Approval of a financial institution shall be revoked and the financial 
institution removed from the list of approved financial institutions if it is 
found by the Executive Director to have engaged in a pattern of neglect or to 
have acted in bad faith in not complying with its obligations under the 
written agreement. 

(3) The Executive Director shall communicate any decision to revoke 
approval to the financial institution in writing by certified mail at the 
address given on the agreement. The revocation notice shall state the 
specific reasons for the revocation decision and advise of any right to 
reconsideration or review. The financial institution shall have thirty (380) 
days from the date of receipt of the written notice to file a written request 
with the Executive Director seeking reconsideration of the Executive Direc- 
tor’s decision or a review of that decision by a panel of the Committee on 
Professional Conduct. The financial institution may request a review by 
either ballot vote of a panel or a public hearing before a panel, following the 
Procedures. The decision of the panel shall be final and not subject to any 
review. The approved status of the financial institution shall continue until 
such time as this review process is final. 

(4) Once the approval of the financial institution has been finally revoked, 
the institution shall not thereafter be approved as a depository for attorney 
trust accounts until such time as the financial institution petitions the Office 
for new approval, including in the petition a plan for curing any deficiencies 
that caused its earlier revocation and for periodically reporting compliance 
with the plan in the future, and approval is granted. 

(5) Within fifteen (15) days of receipt of the notice of revocation, or final 
order of revocation if reviewed by a panel, of its approved status, a financial 
institution shall give written notification of the revocation action to all 
holders of attorney trust accounts on deposit with the financial institution, 
and file a report with the Office of all such attorney notification contacts 
within thirty (30) days of the date of receipt by the financial institution of the 
notice or final order of revocation. 

(6) Any attorney or law firm receiving notification from a financial 
institution that the institution’s approval as a trust account depository has 
been revoked shall remove all trust accounts from the financial institution 
within thirty (30) days of receipt of such notice or by such later date as is 
required for the payment of all outstanding items payable from the trust 
account, and shall send written notice of compliance to the Office, including 
the name and address of the new trust account depository institution. 

(7) Failure of any financial institution, attorney, or law firm to comply 
with the provisions of Section 28 may be treated as contempt of the Arkansas 
Supreme Court upon petition by the Office, and punished as such upon a 
finding of contempt. 


ATTORNEY TRUST ACCOUNT OVERDRAFT REPORTING 
AGREEMENT 


To: Arkansas Supreme Court Office of Professional Conduct (the “Office”) 
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Justice Building, Room 110 
625 Marshall Street 
Little Rock, AR 72201-1054 


The undersigned, being a duly authorized officer of (name of institution) 


a financial institution doing business in the State of Arkansas, and the agent 
of the named financial institution specifically authorized to enter into this 
agreement, hereby applies to receive attorney trust accounts in the State of 
Arkansas. In consideration of approval by the Office of this financial institu- 
tion, the financial institution agrees to comply with the overdraft reporting 
requirements for such financial institutions as set forth in Section 28 of the 
Supreme Court Procedures Regulating Professional Conduct of Attorneys at 
Law (Rev. 2011) (the “Procedures”), which is incorporated herein by reference, 
and any other rules or procedures for overdraft reporting promulgated by the 
Arkansas Supreme Court or the Office, and any later amendments to such 
rules or procedures. 

Specifically, the named financial institution agrees to report to the Office all 
events involving trust account instruments, and to report in the following format: 

(1) In the case of a dishonored instrument, the report shall be identical to the 
overdraft notice customarily forwarded to the depositor, and should include a copy 
of the dishonored instrument, if such a copy is normally provided to depositors; 

(2) In the case of instruments that are presented against insufficient funds but 
which instruments are honored, the report shall identify the financial institution, 
the lawyer or law firm, the account number, the date of presentation for payment, 
and the date paid, as well as the amount of overdraft created thereby. 

All reports shall be made within the following time periods: 

(1) In the case of a dishonored instrument, simultaneously with, and within 
the time provided by law for, notice of dishonor; 

(2) In the case of an instrument that is presented against insufficient funds 
but which instrument is honored, within five (5) banking days of the date of 
presentation for payment against insufficient funds. 

This agreement shall apply to all branches of the named financial institution 
and shall not be cancelled except upon thirty (30) days written notice to the 
Executive Director of the Office at the address listed above. 


Name and address of financial institution: 


Date: 
Signature of Authorized Official 


(Corporate Seal) 
Printed or Typed Name of Authorized Official 


Title or Position of Authorized Official 
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ACKNOWLEDGMENT 
On this day of , 2, before me, a 


Notary Public for the State of Arkansas, appeared the above-named individual, 
known to me to the person executing this instrument, and acknowledged and 
executed this instrument as his/her free and voluntary act. 


Notary Public (signature) 


My Commission Expires: 


ACCEPTANCE 


The above-named financial institution is hereby approved by the Arkansas 
Supreme Court Office of Professional Conduct as a depository for attorney 
trust accounts in the State of Arkansas until such time as this agreement is 
cancelled by the financial institution upon thirty (30) days written notice to the 
Office, or is revoked by action of the Executive Director of the Office. 


Date 


Executive Director, Office of Professional 


RESEARCH REFERENCES 


Cross References. 
Safekeeping property, Rule 1.15, Arkansas 
Rules of Professional Conduct. 


Commentary to Section 28: 

1. This Section is generally based on Rule 29 
of the Model Rules for Lawyer Disciplinary 
Enforcement (1996) of the American Bar Asso- 
ciation’s Standing Committee on Professional 
Discipline. 

2. This Section establishes that consent to 
the reporting and production requirements 
mandated by amended Model Rule 1.15 is a 
condition of the privilege to practice law in 
Arkansas. This condition is intended to protect 
financial institutions from claims by lawyer- 
depositors based on disclosures made by finan- 
cial institutions, provided that the disclosures 
are in accordance with this Section. Parties to 
an overdraft notification agreement are the 
Court, through its Office of Professional Con- 
duct, and a financial institution. The consent 
provision in this Section avoids the necessity 
for financial institutions to draft separate 
agreements with lawyers to establish consent 
to overdraft notification or for the attorney 
disciplinary office to do so with each attorney. 

3. The overdraft notification agreement re- 
quires that all overdrafts be reported, irrespec- 
tive of whether the instrument is honored. In 
light of the purposes of this Section, and in view 
of ethical proscriptions concerning the preser- 
vation of client funds and commingling of client 


Conduct 


and lawyer funds, it would be improper for a 
lawyer to accept overdraft privileges or any 
other arrangement for a personal loan on a 
client trust account in exchange for the institu- 
tion’s promise to delay or not to report an 
overdraft. 

4, Absence of discretion makes notification by 
a financial institution an administratively 
simple matter. An institution which receives an 
instrument for payment against insufficient 
funds need not evaluate whether circumstances 
require that notification be given; it merely 
provides notice. 

5. It then becomes the responsibility of the 
disciplinary agency to determine whether fur- 
ther action is necessary. In cases where an 
overdraft is a result of an accounting error 
(caused by either the lawyer or the institution), 
but notification has already been sent to the 
Office, the institution should provide the law- 
yer with a written explanation (preferably, an 
affidavit from an officer of the institution) that 
the lawyer can then submit to the Office to 
verify the error. 

6. This Section provides the proper format for 
overdraft reports. In so doing, the Section dis- 
tinguishes between dishonored instruments 
and instruments that are presented against 
insufficient funds but honored. Where instru- 
ments are presented against insufficient funds 
but paid, the Section specifies the information 
that the institution should provide. 

7. Ordinarily, within 24 hours of dishonor an 
institution gives notice of an overdraft to a 
depositor whose account is charged. See Uni- 
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form Commercial Code, Section 3-508. This is 
the same time period in which overdraft notifi- 
cation is given to the Office. Where an instru- 
ment presented against insufficient funds is 
honored, the financial institution should send 
overdraft notification to the agency within five 
(5) days of the date of presentation. 

8. Upon receipt of an overdraft notification, 
this Section contemplates that the Office will 
contact the lawyer or firm by telephone and 
request an explanation for the overdraft. A 
letter requesting a documented explanation 
may also be sent. If the overdraft is an account- 
ing error, the lawyer or firm submits a written 
explanation, including any documents to sub- 
stantiate the claim. Where the lawyer or firm 
cannot supply an adequate or complete expla- 
nation for the overdraft, other action may be 
generated, including an audit or a demand for 
production of the lawyer’s books and records. 

9. In addition to normal monthly mainte- 
nance fees on each account, a lawyer or firm can 
anticipate additional fees to be charged by the 
financial institutions for reporting overdrafts in 
accordance with this Section. However, because 
financial institutions already flag overdrafts 
and returned checks, it appears only slightly 
more burdensome for the institution to forward 
a copy to the Office. As a result, the additional 
cost to the lawyer should not be exorbitant. 

10. This Section should not be interpreted to 
allow a lawyer to permit trust account funds to 
be reduced through deductions made by a fi- 
nancial institution to cover costs of overdraft 
notification. Such costs should not be borne by 
clients. 

11. Under the laws of most jurisdictions, the 
definition of “properly payable” will be con- 
tained in Section 4-104 of the Uniform Com- 
mercial Code. 

12. This Section sets forth the requirements 
for deposit of trust funds in clearly identified 
trust accounts in approved financial institu- 
tions. Funds held not in connection with a 
representation, such as a trust fund for a law- 
yer’s own spouse or minor child, do not fall 
under this Section. This Section also does not 
concern a lawyer’s own funds properly held ina 
non-fiduciary capacity, such as funds in a busi- 
ness or personal account. 

13. Under Rule 1.15(a) of the Model Rules of 
Professional Conduct, trust property may be 
held outside the lawyer’s home jurisdiction 
upon consent of the client. The overdraft noti- 
fication rule here governs funds held within the 
adopting state. A lawyer’s obligation to deposit 
trust funds in an approved institution will arise 
upon adoption of the overdraft notification rule 
in a state where the lawyer deposits trust 
funds, whether that state is the state wherein 
the lawyer’s office is situated or some other 
state. 

14. Under the laws of most jurisdictions, the 
definition of “notice of dishonor” will be deter- 
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mined by reference to Section 3-508 of the 
Uniform Commercial Code, under which notice 
must be given by a bank before its midnight 
deadline and by any other person or institution 
before midnight on the third business day after 
dishonor or receipt of notice of dishonor. 


ATTORNEY TRUST ACCOUNT OVER- 
DRAFT REPORTING AGREEMENT 


To: Arkansas Supreme Court Office of Pro- 
fessional Conduct (the “Office”) 

Justice Building, Room 110 

625 Marshall Street 

Little Rock, AR 72201-1054 

The undersigned, being a duly authorized 
officer of (name of institution) , a finan- 
cial institution doing business in the State of 
Arkansas, and the agent of the named financial 
institution specifically authorized to enter into 
this agreement, hereby applies to receive attor- 
ney trust accounts in the State of Arkansas. In 
consideration of approval by the Office of this 
financial institution, the financial institution 
agrees to comply with the overdraft reporting 
requirements for such financial institutions as 
set forth in Section 28 of the Supreme Court 
Procedures Regulating Professional Conduct of 
Attorneys at Law (Rev. 2002) (the “Proce- 
dures”), which is incorporated herein by refer- 
ence, and any other rules or procedures for 
overdraft reporting promulgated by the Arkan- 
sas Supreme Court or the Office, and any later 
amendments to such rules or procedures. 

Specifically, the named financial institution 
agrees to report to the Office all events involv- 
ing trust account instruments, and to report in 
the following format: 

(1) In the case of a dishonored instrument, 
the report shall be identical to the overdraft 
notice customarily forwarded to the depositor, 
and should include a copy of the dishonored 
instrument, if such a copy is normally provided 
to depositors; 

(2) In the case of instruments that are pre- 
sented against insufficient funds but which 
instruments are honored, the report shall iden- 
tify the financial institution, the lawyer or law 
firm, the account number, the date of presenta- 
tion for payment, and the date paid, as well as 
the amount of overdraft created thereby. 

All reports shall be made within the follow- 
ing time periods: 

(1) In the case of a dishonored instrument, 
simultaneously with, and within the time pro- 
vided by law for, notice of dishonor; 

(2) In the case of an instrument that is 
presented against insufficient funds but which 
instrument is honored, within five (5) banking 
days of the date of presentation for payment 
against insufficient funds. 

This agreement shall apply to all branches of 
the named financial institution and shall not be 
cancelled except upon thirty (30) days written 
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notice to the Executive Director of the Office at 


the address listed above. ! 
Name and address of financial institution: 


Date: 

Signature of Authorized Official 

COTrpOralLe men i) oly eee ae 

Printed or Typed Name of Authorized Offi- 
cial 


Title or Position of Authorized Official 


ACKNOWLEDGMENT 


On this___ day of ______,2____, before me, 
a Notary Public for the State of Arkansas, 
appeared the above-named individual, known 
to me to the person executing this instrument, 
and acknowledged and executed this instru- 
ment as his/her free and voluntary act. 
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Notary Public (signature) 
My Commission Expires: 


ACCEPTANCE 


The above-named financial institution is 
hereby approved by the Arkansas Supreme 
Court Office of Professional Conduct as a de- 
pository for attorney trust accounts in the State 
of Arkansas until such time as this agreement 
is cancelled by the financial institution upon 
thirty (30) days written notice to the Office, or 
is revoked by action of the Executive Director of 
the Office. 

Date: 


Executive Director, Office of Professional 
Conduct 
(01-01-2002 ed.) 
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INDEX TO RULES OF THE ARKANSAS SUPREME 
COURT REGULATING PROFESSIONAL CONDUCT OF 
ATTORNEYS 


A 


APPEALS, Prof Cond Proc §12. 
Discipline of attorney by consent, 
Prof Cond Proc §20. 


B 


BALLOT VOTES BY PANELS, Prof 
Cond Proc §10. 

Appeals, Prof Cond Proc §12. 

Inactive status of attorney, Prof 
Cond Proc §25. 

Public hearings, Prof Cond Proc §11. 


BURDEN OF PROOF. 
Adjudication procedure, Prof Cond 
Proc §7. 


C 


CONFIDENTIALITY OF RECORDS, 
Prof Cond Proc §6. 
Inactive status of attorney. 
Hearings, Prof Cond Proc §25. 


CONTEMPT. 

Former attorneys, Prof Cond Proc 
§22. 

Grounds, Prof Cond Proc §27. 

Sanctioned attorney’s failure to 
comply with duties, Prof Cond 
Proc §21. 


COSTS. 
Costs, fines and restitution, Prof 
Cond Proc §18. 


CRIMINAL ACTIVITY, Prof Cond 
Proc §15. 


D 


DEFINITIONS, Prof Cond Proc §§2, 
22. 


DISBARMENT. 

Actions, Prof Cond Proc §13. 

Appeals, Prof Cond Proc §12. 

Confidentiality of records, Prof 
Cond Proc §6. 


DISBARMENT —Cont’d 

Criminal activity, Prof Cond Proc 
§15. 

Interim suspension, Prof Cond Proc 
$16. 

Reciprocal disbarment or 
suspension, Prof Cond Proc §14. 

Sanctions, Prof Cond Proc §17. 

Sanctions by ballot vote of 
committee, Prof Cond Proc §10. 


DISCOVERY, Prof Cond Proc §8. 


DOCTOR-PATIENT PRIVILEGE. 

Inactive status of attorney, Prof 
Cond Proc §25. 

Waiver, Prof Cond Proc §11. 


Index 


E 


EMPLOYMENT OF FORMER 
ATTORNEYS, Prof Cond Proc 
§22. 

EXECUTIVE DIRECTOR. 

Discipline of attorney by consent, 
Prof Cond Proc §20. 

Duties and powers, Prof Cond Proc 
§5. 

Inactive status of attorney, Prof 
Cond Proc §25. 

Professional conduct committee 
powers, Prof Cond Proc §3. 


EXPUNGEMENT OF DISMISSALS, 
Prof Cond Proc §26. 


F 


FAILURE TO RESPOND TOA 
COMPLAINT, Prof Cond Proc §9. 


FINANCIAL INSTITUTIONS. 
Overdraft notification for trust 
accounts, Prof Cond Proc §28. 


FINES. 
Costs, fines and restitution, Prof 
Cond Proc §18. 


FORMER ATTORNEYS, Prof Cond 
Proc 222: 
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I PROFESSIONAL CONDUCT 
COMMITTEE —Cont’d 
IMMUNITY. Panels —Cont’d 
Executive director, Prof Cond Proc _ Reinstatement of license, Prof Cond 
§3. Proc §23. 
Professional conduct committee, Removal from panels, Prof Cond Proc 
Prof Cond Proc §3. 87. 


Public hearing participants, Prof 
Cond Proce §11. 


INACTIVE STATUS. 

Reciprocal disbarment, suspension 
or inactive status, Prof Cond 
Proc §14. 


L 


LIMITATION OF ACTIONS, Prof 
Cond Proc §7. 


O 


OFFICE OF PROFESSIONAL 
CONDUCT. 

Executive director, Prof Cond Proc 
§5. 

Professional conduct committee 
powers, Prof Cond Proc §3. 


OVERDRAFT NOTIFICATION. 
Trust accounts, Prof Cond Proc §28. 


P 


PREHEARING ISSUES, Prof Cond 
Proc §8. 


PROFESSIONAL CONDUCT 
COMMITTEE. 
Adjudication procedure, Prof Cond 
Proc §7. 
Executive director, Prof Cond Proc 
85. 
Panels, Prof Cond Proc §4. 
Ballot votes by panels, Prof Cond 
Proc §10. 
Appeals, Prof Cond Proc §12. 
Inactive status of attorney, Prof 
Cond Proc §25. 
Public hearings, Prof Cond Proc 
§11. 
Discipline of attorney by consent, 
Prof Cond Proc §20. 
Discovery, Prof Cond Proc §8. 
Inactive status of attorney, Prof 
Cond Proc §25. 
Prehearing issues, Prof Cond Proc 
§8. 


Surrender of license by attorney 
voluntarily, Prof Cond Proc §20. 
Powers and duties, Prof Cond Proc 


§3. 


PUBLIC HEARINGS, Prof Cond Proc 
§11. 


R 


READMISSION TO THE BAR, Prof 
Cond Proc $24. 


RECORDS. 
Confidentiality, Prof Cond Proc §6. 
Inactive status of attorney. 
Hearings, Prof Cond Proc §25. 
Expungement of dismissals, Prof 
Cond Proc §26. 


REINSTATEMENT OF LICENSE, 
Prof Cond Proc §23. 


RESTITUTION. 
Costs, fines and restitution, Prof 
Cond Proc §18. 


REVIEW OF EXECUTIVE 
DIRECTOR’S DECISION. 

Complaints against members of the 
bar, Prof Cond Proc §5. 


Ss 


SANCTIONS. 

Aggravating factors, Prof Cond Proc 
§19. 

Ballot votes by panels, Prof Cond 
Proc §10. 

Confidentiality of records, Prof 
Cond Proc §6. 

Costs, fines and restitution, Prof 
Cond Proc §18. 

Disbarment generally. 

See DISBARMENT. 

Discipline by consent, Prof Cond 
Proc §20. 

Duties of sanctioned attorney, Prof 
Cond Proc §21. 

Factors to be considered in 
imposing sanctions, Prof Cond 
Proc §19. 
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Grounds for sanctions, Prof Cond 
Proc §17. TRUST ACCOUNTS. 
Inactive status of attorney, Prof Overdraft reporting and 
Cond Proc §25. ‘ . 
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§19. 
Prior sanctions, Prof Cond Proc $7. U 
Professional conduct committee 
powers, Prof Cond Proc §3. UNAUTHORIZED PRACTICE OF 
Types of sanctions, Prof Cond Proc LAW. 
§17. Contempt, Prof Cond Proc §27. 
SCOPE OF PROCEDURES, Prof Former attorneys, Prof Cond Proc 
Cond Proc §1. §22. 
SERVICE OF COMPLAINT, Prof V 
Cond Proc 89. 
STAFF ATTORNEYS, Prof Cond Proc wWeNUR. 
$5. Disbarment proceedings, Prof Cond 
SUBPOENAS. Proc §13. 
Professional conduct committee VIOLATIONS OF MODEL RULES 
powers, Prof Cond Proc §3. 
PROVISIONS. 
abate eae 4 He eA Sanctions, Prof Cond Proc §17. 
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Reciprocal disbarment or LICENSE, Prof Cond Proc §20. 


suspension, Prof Cond Proc §14. 
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ARKANSAS RULES OF PROFESSIONAL CONDUCT 


(Revised, effective May 1, 2005.) 


PREAMBLE: A LAWYER’S RESPONSIBILITIES. 


SCOPE. 

Arkansas Rules of Professional Conduct 
Client-Lawyer Relationship 

Counselor 

Advocate 

Transactions with Persons Other than Clients 
Law Firms and Associations 

Public Service 

Information About Legal Services 
Maintaining the Integrity of the Profession 


Order of the Court. 

The per curiam order of the Supreme Court of 
December 16, 1985, 287 Ark. 495, 702 S.W.2d 
326 (1985), read: 

“The Arkansas Bar Association, through its 
Special Committee on the Model Rules of Pro- 
fessional Conduct, has petitioned this court to 
adopt the Model Rules of Professional Conduct 
promulgated by the American Bar Association 
and approved by the House of Delegates of that 
body on August 2, 1983, subject to certain 
amendments recommended by the Special 
Committee and endorsed by the Arkansas Bar 
Association on January 19, 1985 after a thor- 
ough study and review among the bar of Arkan- 
sas. 

“The Model Rules, as amended, would re- 
place the existing Code of Professional Respon- 
sibility adopted by this court effective July 1, 
1976 (see Per Curiam order of June 21, 1976, 
260 Ark. 910). 

“By Per Curiam Order of May 6, 1985, we 
invited interested parties to file objections to 
the proposed Model Rules and allowed time for 
that to be done. No objections have been filed. 
We note that the Supreme Court Committee on 
Professional Conduct has filed comments on 
the proposed rules describing the Model Rules 
as a definite improvement over the present 
rules and urging their adoption. 

“In view of the thorough study they have 
received, we find the Model Rules of Profes- 
sional Conduct should be, and they are hereby, 
approved as amended, to become effective 
January 1, 1986. Appended to this order, and 
made a part hereof by reference, are Exhibit B 
to the Petition of the Arkansas Bar Association 
outlining the changes approved by the Arkan- 
sas Bar Association by amendment to the 
Model Rules of the American Bar Association. 
Also appended hereto, and made a part hereof 
by reference, is Exhibit C to said Petition which 


incorporates those changes into the Model 
Rules. Both exhibits shall be published as an 
appendix hereto.” 

The per curiam order of the Supreme Court of 
March 38, 2005 read: 

“The Arkansas Bar Association petitioned the 
Supreme Court to revise the Arkansas Rules of 
Professional Conduct by replacing them with 
proposed rules patterned on the latest version 
of the American Bar Association Model Rules of 
Professional Conduct. The Arkansas Bar Asso- 
ciation through its Professional Ethics Commit- 
tee and the House of Delegates reviewed the 
American Bar Association’s Model Rules and 
made some changes culminating with the draft 
rules attached to its petition filed with this 
Court. 

“The Court published the Bar’s proposed 
rules for comment on December 11, 2003. See In 
Re Arkansas Bar Association, 355 Ark. Appx., 
129 S.W. 3d 815 (2003). We thank everyone who 
reviewed the proposal and submitted com- 
ments. We thank the Arkansas Bar Association 
for its work. 

“We have studied the proposed rules as well 
as the comments. Today, we grant the Bar’s 
petition and adopt the Arkansas Rules of Pro- 
fessional Conduct as published at the end of 
this per curiam order, and they shall be effec- 
tive as of May 1, 2005. They will replace the 
existing Rules of Professional Conduct, which 
became effective January 1, 1986. See In Re The 
Arkansas Bar Assoc., 287 Ark. Appx. 495, 702 
S.W.2d 326 (1985). 

“Except as noted below, the Court has made 
only minor, non-substantive, changes to the 
rules proposed by the Bar and published for 
comment. Rules 1.6 and 1.13 that are adopted 
today are different from those published for 
comment. Subsequent to the Arkansas Bar As- 
sociation’s petition, the American Bar Associa- 
tion modified its Model Rules 1.6 and 1.13, and 
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the Arkansas Bar Association’s House of Del- 
egates requested that the Court substitute 
rules more in line with the American Bar Asso- 
ciation’s Model Rules. We agree. 

“The other significant departure from the 
rules as published for comment is Rule 3.8(e). 
After reviewing the comments and studying the 
issue, we have decided not to adopt Rule 3.8(e), 
which placed limitations on the ability of a 
prosecutor to subpoena a lawyer in a grand jury 
or other criminal proceeding. 

“We urge all attorneys to review these new 
Arkansas Rules of Professional Conduct and to 
become familiar with them. To assist in that 
endeavor, we have reproduced and appended to 
this order, Exhibits B and C to the Bar’s peti- 


tion. Exhibit B highlights changes between the 
current Arkansas Rules of Professional Con- 
duct and the rules adopted today. Exhibit C 
highlights differences between the new Arkan- 
sas Rules and the American Bar Association’s 
Model Rules.” 


RESEARCH REFERENCES 


Ark. L. Rev. 

Note, Orsini v. Larry Moyer Trucking, Inc.: 
Approaching a Definitive Use of the Model 
Rules of Professional Conduct in the Legal 
Malpractice Context in Arkansas, 46 Ark. L. 
Rev. 607. 


CASE NOTES 


In General. 

The Arkansas Rules of Professional Conduct 
may not be introduced as a basis of civil liabil- 
ity in a legal malpractice case. Harper v. Shack- 
leford, 41 Ark. App. 116, 850 S.W.2d 15 (1993). 


Applicability. 

These rules are applicable in their entirety in 
an adjudicative hearing before an administra- 
tive agency. International Paper Co. v. Wilson, 
34 Ark. App. 87, 805 S.W.2d 668 (1991). 


Trial court correctly excluded testimony of 
law professor on what is customarily done in 
the legal profession when an attorney plans to 
leave a law firm, because the Arkansas Rules of 
Professional Conduct had no relevance to the 
interpretation of the agreement at issue. Sex- 
ton Law Firm v. Milligan, 329 Ark. 285, 948 
S.W.2d 388 (1997), writ denied sub nom. Milli- 
gan vy. Circuit Court, 331 Ark. 439, 959 S.W.2d 
747 (1998). 


PREAMBLE: A LAWYER’S RESPONSIBILITIES. 


[1] A lawyer, as a member of the legal profession, is a representative of 


clients, an officer of the legal system and a public citizen having special 
responsibility for the quality of justice. 

[2] As a representative of clients, a lawyer performs various functions. As 
advisor, a lawyer provides a client with an informed understanding of the 
client’s legal rights and obligations and explains their practical implications. 
As advocate, a lawyer zealously asserts the client’s position under the rules of 
the adversary system. As negotiator, a lawyer seeks a result advantageous to 
the client but consistent with requirements of honest dealing with others. As 
an evaluator, a lawyer acts by examining a client’s legal affairs and reporting 
about them to the client or to others. 

[3] In addition to these representational functions, a lawyer may serve as a 
third-party neutral, a nonrepresentational role helping the parties to resolve a 
dispute or other matter. Some of these Rules apply directly to lawyers who are 
or have served as third-party neutrals. See, e.g., Rules 1.12 and 2.4. In 
addition, there are Rules that apply to lawyers who are not active in the 
practice of law or to practicing lawyers even when they are acting in a 
nonprofessional capacity. For example, a lawyer who commits fraud in the 
conduct of a business is subject to discipline for engaging in conduct involving 
dishonesty, fraud, deceit or misrepresentation. See Rule 8.4. 

[4] In all professional functions a lawyer should be competent, prompt and 
diligent. A lawyer should maintain communication with a client concerning the 
representation. A lawyer should keep in confidence information relating to 
representation of a client except so far as disclosure is required or permitted by 
the Rules of Professional Conduct or other law. 
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[5] A lawyer’s conduct should conform to the requirements of the law, both 
|\in professional service to clients and in the lawyer’s business and personal 
affairs. A lawyer should use the law’s procedures only for legitimate purposes 
,and not to harass or intimidate others. A lawyer should demonstrate respect 
| for the legal system and for those who serve it, including judges, other lawyers 
| and public officials. While it is a lawyer’s duty, when necessary, to challenge 
|| the rectitude of official action, it is also a lawyer’s duty to uphold legal process. 
| A lawyer should avoid even the appearance of impropriety. 

_ [6] As a public citizen, a lawyer should seek improvement of the law, access 
''to the legal system, the administration of justice and the quality of service 
rendered by the legal profession. As a member of a learned profession, a lawyer 
should cultivate knowledge of the law beyond its use for clients, employ that 
knowledge in reform of the law and work to strengthen legal education. In 
addition, a lawyer should further the public’s understanding of and confidence 
in the rule of law and the justice system because legal institutions in a 
constitutional democracy depend on popular participation and support to 
' maintain their authority. A lawyer should be mindful of deficiencies in the 
administration of justice and of the fact that the poor, and sometimes persons 
who are not poor, cannot afford adequate legal assistance. Therefore, all 
lawyers should devote professional time and resources and use civic influence 
to ensure equal access to our system of justice for all those who because of 
economic or social barriers cannot afford or secure adequate legal counsel. A 
lawyer should aid the legal profession in pursuing these objectives and should 
help the bar regulate itself in the public interest. 

[7] Many of a lawyer’s professional responsibilities are prescribed in the 
Rules of Professional Conduct, as well as substantive and procedural law. 
However, a lawyer is also guided by personal conscience and the approbation 
of professional peers. A lawyer should strive to attain the highest level of skill, 
to improve the law and the legal profession and to exemplify the legal 
profession’s ideals of public service. 

[8] Alawyer’s responsibilities as a representative of clients, an officer of the 
legal system and a public citizen are usually harmonious. Thus, when an 
opposing party is well represented, a lawyer can be a zealous advocate on 
behalf of a client and at the same time assume that justice is being done. So 
also, a lawyer can be sure that preserving client confidences ordinarily serves 
the public interest because people are more likely to seek legal advice, and 
thereby heed their legal obligations, when they know their communications 
will be private. 

[9] In the nature of law practice, however, conflicting responsibilities are 
encountered. Virtually all difficult ethical problems arise from conflict between 
a lawyer’s responsibilities to clients, to the legal system and to the lawyer’s 
own interest in remaining an ethical person while earning a satisfactory living. 
The Rules of Professional Conduct often prescribe terms for resolving such 
conflicts. Within the framework of these Rules, however, many difficult issues 
of professional discretion can arise. Such issues must be resolved through the 
exercise of sensitive professional and moral judgment guided by the basic 
principles underlying the Rules. These principles include the lawyer’s obliga- 
tion to zealously protect and pursue a client’s legitimate interests, within the 
bounds of the law, while maintaining a professional, courteous and civil 
attitude toward all persons involved in the legal system. 

[10] The legal profession is largely self-governing. Although other profes- 
sions also have been granted powers of self-government, the legal profession is 
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unique in this respect because of the close relationship between the profession 
and the processes of government and law enforcement. This connection is 
manifested in the fact that ultimate authority over the legal profession is 
vested largely in the courts. 

[11] To the extent that lawyers meet the obligations of their professional 
calling, the occasion for government regulation is obviated. Self-regulation also 
helps maintain the legal profession’s independence from government domina- 
tion. An independent legal profession is an important force in preserving 
government under law, for abuse of legal authority is more readily challenged 
by a profession whose members are not dependent on government for the right 
to practice. 

[12] The legal profession’s relative autonomy carries with it special respon- 
sibilities of self-government. The profession has a responsibility to assure that 
its regulations are conceived in the public interest and not in furtherance of 
parochial or self-interested concerns of the bar. Every lawyer is responsible for 
observance of the Rules of Professional Conduct. A lawyer should also aid in 
securing their observance by other lawyers. Neglect of these responsibilities 
compromises the independence of the profession and the public interest which 
it serves. 

[13] Lawyers play a vital role in the preservation of society. The fulfillment 
of this role requires an understanding by lawyers of their relationship to our 
legal system. The Rules of Professional Conduct, when properly applied, serve 
to define that relationship. 

[13A] A lawyer owes a solemn duty to uphold the integrity and honor of the 
profession; to encourage respect for the law and for the courts; to act as a 
member of a learned profession; to conduct affairs so as to reflect credit on the 
legal profession; and to inspire the confidence, respect and trust of clients and 
the public. To accomplish those objectives, the lawyer must strive to avoid not 
only professional impropriety, but also the appearance of impropriety. The duty 
to avoid the appearance of impropriety is not a mere phrase. It is part of the 
foundation upon which are built the rules that guide lawyers in their moral 
and ethical conduct. This obligation should be considered in any instance 
where a violation of the rules of professional conduct are at issue. The principle 
pervades these Rules and embodies their spirit. 


SCOPE. 


[14] The Rules of Professional Conduct are rules of reason. They should be 
interpreted with reference to the purposes of legal representation and of the 
law itself. Some of the Rules are imperatives, cast in the terms “shall” or “shall 
not.” These define proper conduct for purposes of professional discipline. 
Others, generally cast in the term “may,” are permissive and define areas 
under the Rules in which the lawyer has professional discretion to exercise 
professional judgment. No disciplinary action should be taken when the lawyer 
chooses not to act or acts within the bounds of such discretion. Other Rules 
define the nature of relationships between the lawyer and others. The Rules 
are thus partly obligatory and disciplinary and partly constitutive and descrip- 
tive in that they define a lawyer’s professional role. Many of the Comments use 
the term “should.” Comments do not add obligations to the Rules but provide 
guidance for practicing in compliance with the Rules. 

[15] The Rules presuppose a larger legal context shaping the lawyer’s role. 
That context includes court rules and statutes relating to matters of licensure, 
laws defining specific obligations of lawyers and substantive and procedural 
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law in general. The Comments are sometimes used to alert lawyers to their 
responsibilities under such other law. 

[16] Compliance with the Rules, as with all law in an open society, depends 
primarily upon understanding and voluntary compliance, secondarily upon 
reinforcement by peer and public opinion and finally, when necessary, upon 
enforcement through disciplinary proceedings. The Rules do not, however, 
exhaust the moral and ethical considerations that should inform a lawyer, for 
no worthwhile human activity can be completely defined by legal rules. The 
Rules simply provide a framework for the ethical practice of law. 

[17] Furthermore, for purposes of determining the lawyer’s authority and 
responsibility, principles of substantive law external to these Rules determine 
whether a client-lawyer relationship exists. Most of the duties flowing from the 
client-lawyer relationship attach only after the client has requested the lawyer 
to render legal services and the lawyer has agreed to do so. But there are some 
duties, such as that of confidentiality under Rule 1.6, that attach when the 
lawyer agrees to consider whether a client-lawyer relationship shall be 
established. See Rule 1.18. Whether a client-lawyer relationship exists for any 
specific purpose can depend on the circumstances and may be a question of 
fact. 

[18] Under various legal provisions, including constitutional, statutory and 
common law, the responsibilities of government lawyers may include authority 
concerning legal matters that ordinarily reposes in the client in private 
client-lawyer relationships. For example, a lawyer for a government agency 
may have authority on behalf of the government to decide upon settlement or 
whether to appeal from an adverse judgment. Such authority in various 
respects is generally vested in the attorney general and the state’s attorney in 
state government, and their federal counterparts, and the same may be true of 
other government law officers. Also, lawyers under the supervision of these 
officers may be authorized to represent several government agencies in 
intragovernmental legal controversies in circumstances where a private law- 
yer could not represent multiple private clients. These Rules do not abrogate 
any such authority. 

[19] Failure to comply with an obligation or prohibition imposed by a Rule 
is a basis for invoking the disciplinary process. The Rules presuppose that 
disciplinary assessment of a lawyer’s conduct will be made on the basis of the 
facts and circumstances as they existed at the time of the conduct in question 
and in recognition of the fact that a lawyer often has to act upon uncertain or 
incomplete evidence of the situation. Moreover, the Rules presuppose that 
whether or not discipline should be imposed for a violation, and the severity of 
a sanction, depend on all the circumstances, such as the willfulness and 
seriousness of the violation, extenuating factors and whether there have been 
previous violations. 

[20] Violation of a Rule should not itself give rise to a cause of action against 
a lawyer nor should it create any presumption in such a case that a legal duty 
has been breached. In addition, violation of a Rule does not necessarily 
warrant any other nondisciplinary remedy, such as disqualification of a lawyer 
in pending litigation. The Rules are designed to provide guidance to lawyers 
and to provide a structure for regulating conduct through disciplinary agen- 
cies. They are not designed to be a basis for civil liability. Furthermore, the 
purpose of the Rules can be subverted when they are invoked by opposing 
parties as procedural weapons. The fact that a Rule is a just basis for a 
lawyer’s self-assessment, or for sanctioning a lawyer under the administration 
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Rule 1.0 


of a disciplinary authority, does not imply that an antagonist in a collateral 
proceeding or transaction has standing to seek enforcement of the Rule. 

[21] The Comment accompanying each Rule explains and illustrates the 
meaning and purpose of the Rule. The Preamble and this note on Scope provide 
general orientation. The Comments are intended as guides to interpretation, 
but the text of each Rule is authoritative. 


RESEARCH REFERENCES 


Ark. L. Rev. 
Recent Development: In re Arkansas Bar 


Association — Petition to Revise the Arkansas 
Rules of Professional Conduct, 58 Ark. L. Rev. 
1005. 


CASE NOTES 


Applicability. 

Due process requires notice that an act is 
punishable at the time it is committed. Accord- 
ingly, an attorney should be charged under the 
rule in effect at the time of the alleged miscon- 
duct. Sexton v. Supreme Court Comm. on Pro- 
fessional Conduct, 295 Ark. 141, 747 S.W.2d 94 
(1988). 

These rules require that counsel, like pro se 
litigants, conform to procedural rules. Ottens v. 
State, 316 Ark. 1, 871 S.W.2d 329 (1994). 


because it was an abuse and exploitation of the 
judicial system and the fundamental civic re- 
sponsibility of jury service for a prosecutor to 
campaign for a judicial position in a courthouse 
full of potential jurors mandated to attend a 
trial she was prosecuting. Under Ark. R. Prof. 
Conduct pmbl., cmt. 13A, attorneys must strive 
to avoid the appearance of impropriety, and 
defendant had valid reason to believe that his 
case was being tried before a jury who had been 
conditioned to give credibility to the prosecu- 


tor’s argument. Stanton v. State, 2020 Ark. 418, 


Prosecutorial Campaigning. 613 S.W.3d 368 (2020) 


First-degree murder conviction was reversed 


ARKANSAS RULES OF PROFESSIONAL CONDUCT 


Rule 
Rule 1.0. Terminology. 


Rule 1.0. Terminology. 


(a) “Belief” or “believes” denotes that the person involved actually supposed 
the fact in question to be true. A person’s belief may be inferred from 
circumstances. 

(b) “Confirmed in writing,” when used in reference to the informed consent 
of a person, denotes informed consent that is given in writing by the person or 
a writing that a lawyer promptly transmits to the person confirming an oral 
informed consent. See paragraph (e) for the definition of “informed consent.” If 
it is not feasible to obtain or transmit the writing at the time the person gives 
informed consent, then the lawyer must obtain or transmit it within a 
reasonable time thereafter. 

(c) “Firm” or “law firm” denotes a lawyer or lawyers in a law partnership, 
professional corporation, sole proprietorship or other association authorized to 
practice law; or lawyers employed in a legal services organization or the legal 
department of a corporation or other organization. 

(d) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the 
substantive or procedural law of the applicable jurisdiction and has a purpose 
to deceive. 

(e) “Informed consent” denotes the agreement by a person to a proposed 
course of conduct after the lawyer has communicated adequate information 
and explanation about the material risks of and reasonably available alterna- 
tives to the proposed course of conduct. 
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_ (f) “Knowingly,” “known,” or “knows” denotes actual knowledge of the fact in 
, question. A person’s knowledge may be inferred from circumstances. 

(g) “Partner” denotes a member of a partnership, a shareholder in a law firm 
organized as a professional corporation, or a member of an association 
authorized to practice law. 

(h) “Reasonable” or “reasonably” when used in relation to conduct by a 
lawyer denotes the conduct of a reasonably prudent and competent lawyer. 

(i) “Reasonable belief” or “reasonably believes” when used in reference to a 
lawyer denotes that the lawyer believes the matter in question and that the 
circumstances are such that the belief is reasonable. 

(j) “Reasonably should know” when used in reference to a lawyer denotes 
that a lawyer of reasonable prudence and competence would ascertain the 
matter in question. 

(k) “Screened” denotes the isolation of a lawyer from any participation in a 
matter through the timely imposition of procedures within a firm that are 
reasonably adequate under the circumstances to protect information that the 
isolated lawyer is obligated to protect under these Rules or other law. 

(1) “Substantial” when used in reference to degree or extent denotes a 
material matter of clear and weighty importance. 

(m) “Tribunal” denotes a court, an arbitrator in a binding arbitration 
proceeding or a legislative body, administrative agency or other body acting in 
an adjudicative capacity. A legislative body, administrative agency or other 
body acts in an adjudicative capacity when a neutral official, after the 
presentation of evidence or legal argument by a party or parties, will render a 
binding legal judgment directly affecting a party’s interests in a particular 
matter. 

(n) “Writing” or “written” denotes a tangible or electronic record of a 
communication or representation, including handwriting, typewriting, print- 
ing, photostating, photography, audio or video recording and electronic com- 
munications. A “signed” writing includes an electronic sound, symbol or 
process attached to or logically associated with a writing and executed or 
adopted by a person with the intent to sign the writing. (Amended June 26, 


2014.) 


COMMENT 

Confirmed in Writing [1] If it is not fea- 
sible to obtain or transmit a written confirma- 
tion at the time the client gives informed con- 
sent, then the lawyer must obtain or transmit it 
within a reasonable time thereafter. If a lawyer 
has obtained a client’s informed consent, the 
lawyer may act in reliance on that consent so 
long as it is confirmed in writing within a 
reasonable time thereafter. 

Firm [2] Whether two or more lawyers con- 
stitute a firm within paragraph (c) can depend 
on the specific facts. For example, two practi- 
tioners who share office space and occasionally 
consult or assist each other ordinarily would 
not be regarded as constituting a firm. How- 
ever, if they present themselves to the public in 
a way that suggests that they are a firm or 
conduct themselves as a firm, they should be 
regarded as a firm for purposes of the Rules. 
The terms of any formal agreement between 
associated lawyers are relevant in determining 


whether they are a firm, as is the fact that they 
have mutual access to information concerning 
the clients they serve. Furthermore, it is rel- 
evant in doubtful cases to consider the under- 
lying purpose of the Rule that is involved. A 
group of lawyers could be regarded as a firm for 
purposes of the Rule that the same lawyer 
should not represent opposing parties in litiga- 
tion, while it might not be so regarded for 
purposes of the Rule that information acquired 
by one lawyer is attributed to another. 

[3] With respect to the law department of an 
organization, including the government, there 
is ordinarily no question that the members of 
the department constitute a firm within the 
meaning of the Rules of Professional Conduct. 
There can be uncertainty, however, as to the 
identity of the client. For example, it may not 
be clear whether the law department of a 
corporation represents a subsidiary or an affili- 
ated corporation, as well as the corporation by 
which the members of the department are di- 
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rectly employed. A similar question can arise 
concerning an unincorporated association and 
its local affiliates. 

[4] Similar questions can also arise with 
respect to lawyers in legal aid and legal ser- 
vices organizations. Depending upon the struc- 
ture of the organization, the entire organiza- 
tion or different components of it may 
constitute a firm or firms for purposes of these 
Rules. 

Fraud [5] When used in these Rules, the 
terms “fraud” or “fraudulent” refer to conduct 
that is characterized as such under the sub- 
stantive or procedural law of the applicable 
jurisdiction and has a purpose to deceive. This 
does not include merely negligent misrepresen- 
tation or negligent failure to apprise another of 
relevant information. For purposes of these 
Rules, it is not necessary that anyone has 
suffered damages or relied on the misrepresen- 
tation or failure to inform. 

Informed Consent [6] Many of the Rules of 
Professional Conduct require the lawyer to ob- 
tain the informed consent of a client or other 
person (e.g., a former client or, under certain 
circumstances, a prospective client) before ac- 
cepting or continuing representation or pursu- 
ing a course of conduct. See, e.g, Rules 1.2(c), 
1.6(a) and 1.7(b). The communication necessary 
to obtain such consent will vary according to 
the Rule involved and the circumstances giving 
rise to the need to obtain informed consent. The 
lawyer must make reasonable efforts to ensure 
that the client or other person possesses infor- 
mation reasonably adequate to make an in- 
formed decision. Ordinarily, this will require 
communication that includes a disclosure of the 
facts and circumstances giving rise to the situ- 
ation, any explanation reasonably necessary to 
inform the client or other person of the material 
advantages and disadvantages of the proposed 
course of conduct and a discussion of the client’s 
or other person’s options and alternatives. In 
some circumstances it may be appropriate for a 
lawyer to advise a client or other person to seek 
the advice of other counsel. A lawyer need not 
inform a client or other person of facts or 
implications already known to the client or 
other person; nevertheless, a lawyer who does 
not personally inform the client or other person 
assumes the risk that the client or other person 
is inadequately informed and the consent is 
invalid. In determining whether the informa- 
tion and explanation provided are reasonably 
adequate, relevant factors include whether the 
client or other person is experienced in legal 
matters generally and in making decisions of 
the type involved, and whether the client or 
other person is independently represented by 
other counsel in giving the consent. Normally, 
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such persons need less information and expla- 
nation than others, and generally a client or 
other person who is independently represented 
by other counsel in giving the consent should be 
assumed to have given informed consent. 

[7] Obtaining informed consent will usually 
require an affirmative response by the client or 
other person. In general, a lawyer may not 
assume consent from a client’s or other person’s 
silence. Consent may be inferred, however, 
from the conduct of a client or other person who 
has reasonably adequate information about the 
matter. A number of Rules require that a per- 
son’s consent be confirmed in writing. See Rules 
1.7(b) and 1.9(a). For a definition of “writing” 
and “confirmed in writing,” see paragraphs (n) 
and (b). Other Rules require that a client’s 
consent be obtained in a writing signed by the 
client. See, e.g., Rules 1.8(a) and (g). For a 
definition of “signed,” see paragraph (n). 

Screened [8] This definition applies to situ- 
ations where screening of a personally disquali- 
fied lawyer is permitted to remove imputation 
of a conflict of interest under Rules 1.11, 1.12 or 
1.18. 

[9] The purpose of screening is to assure the 
affected parties that confidential information 
known by the personally disqualified lawyer 
remains protected. The personally disqualified 
lawyer should acknowledge the obligation not 
to communicate with any of the other lawyers 
in the firm with respect to the matter. Simi- 
larly, other lawyers in the firm who are working 
on the matter should be informed that the 
screening is in place and that they may not 
communicate with the personally disqualified 
lawyer with respect to the matter. Additional 
screening measures that are appropriate for 
the particular matter will depend on the cir- 
cumstances. To implement, reinforce and re- 
mind all affected lawyers of the presence of the 
screening, it may be appropriate for the firm to 
undertake such procedures as a written under- 
taking by the screened lawyer to avoid any 
communication with other firm personnel and 
any contact with any firm files or other infor- 
mation, including information in electronic 
form, relating to the matter, written notice and 
instructions to all other firm personnel forbid- 
ding any communication with the screened 
lawyer relating to the matter, denial of access 
by the screened lawyer to firm files or other 
materials relating to the matter and periodic 
reminders of the screen to the screened lawyer 
and all other firm personnel. (Amended June 
26, 2014.) 

[10] In order to be effective, screening mea- 
sures must be implemented as soon as practical 
after a lawyer or law firm knows or reasonably 
should know that there is a need for screening. 
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CASE NOTES 


Substantial. 

Circuit court did not abuse its discretion in 
disqualifying defendant’s lawyer under Ark. R. 
Prof. Conduct 1.12 because the lawyer’s partici- 
pation in issuing the arrest warrant and pre- 


siding over the plea and arraignment hearing 
when he was a judge was substantial under 
this rule as both qualified as matters of clear 
and weighty importance. Floyd v. State, 2016 
Ark. 264, 495 S.W.3d 82 (2016). 


CLIENT-LAWYER RELATIONSHIP 


Rule 
Rule 1.1. Competence. 


Rule 1.2. Scope of representation and allocation of authority between client and lawyer. 


Rule 1.3. Diligence. 

Rule 1.4. Communication. 

Rule 1.5. Fees. 

Rule 1.6. Confidentiality of information. 
Rule 1.7. Conflict of interest: current clients. 


Rule 1.8. Conflict of interest: current clients: specific rule. 


Rule 1.9. Duties to former clients. 
Rule 1.10. 
Rule 1.11. 
Rule 1.12. 
Rule 1.13. 
Rule 1.14. 
Rule 1.15. 
Rule 1.16. 
Rule 1.17. 
Rule 1.18. 
Rule 1.19. 


Organization as client. 
Client with diminished capacity. 


Sale of law practice. 
Duties to prospective client. 


Rule 1.1. Competence. 


Imputation of conflicts of interest: general rule. 
Successive government and private employment. 
Former judge, arbitrator, mediator or other third-party neutral. 


Safekeeping property and trust accounts. 
Declining or terminating representation. 


Client Files -- Definition, Retention & Destruction. 


A lawyer shall provide competent representation to a client. Competent 
representation requires the legal knowledge, skill, thoroughness and prepara- 
tion reasonably necessary for the representation. 


COMMENT 

Legal Knowledge and Skill [1] In deter- 
mining whether a lawyer employs the requisite 
knowledge and skill in a particular matter, 
relevant factors include the relative complexity 
and specialized nature of the matter, the law- 
yer’s general experience, the lawyer’s training 
and experience in the field in question, the 
preparation and study the lawyer is able to give 
the matter and whether it is feasible to refer 
the matter to, or associate or consult with, a 
lawyer of established competence in the field in 
question. In many instances, the required pro- 
ficiency is that of a general practitioner. Exper- 
tise in a particular field of law may be required 
in some circumstances. 

{2} A lawyer need not necessarily have spe- 
cial training or prior experience to handle legal 
problems of a type with which the lawyer is 
unfamiliar. A newly admitted lawyer can be as 
competent as a practitioner with long experi- 
ence. Some important legal skills, such as the 
analysis of precedent, the evaluation of evi- 
dence and legal drafting, are required in all 


legal problems. Perhaps the most fundamental 
legal skill consists of determining what kind of 
legal problems a situation may involve, a skill 
that necessarily transcends any particular spe- 
cialized knowledge. A lawyer can provide ad- 
equate representation in a wholly novel field 
through necessary study. Competent represen- 
tation can also be provided through the asso- 
ciation of a lawyer of established competence in 
the field in question. 

[3] In an emergency a lawyer may give ad- 
vice or assistance in a matter in which the 
lawyer does not have the skill ordinarily re- 
quired where referral to or consultation or 
association with another lawyer would be im- 
practical. Even in an emergency, however, as- 
sistance should be limited to that reasonably 
necessary in the circumstances, for ill-consid- 
ered action under emergency conditions can 
jeopardize the client’s interest. 

[4] A lawyer may accept representation 
where the requisite level of competence can be 
achieved by reasonable preparation. This ap- 
plies as well to a lawyer who is appointed as 
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counsel for an unrepresented person. See also 
Rule 6.2. 

Thoroughness and Preparation [5] Com- 
petent handling of a particular matter includes 
inquiry into and analysis of the factual and 
legal elements of the problem, and use of meth- 
ods and procedures meeting the standards of 
competent practitioners. It also includes ad- 
equate preparation. The required attention and 
preparation are determined in part by what is 
at stake; major litigation and complex transac- 
tions ordinarily require more extensive treat- 
ment than matters of lesser complexity and 
consequence. An agreement between the law- 
yer and the client regarding the scope of the 
representation may limit the matters for which 
the lawyer is responsible. See Rule 1.2(c). 

Retaining or Contracting With Other 
Lawyers [6] Before a lawyer retains or con- 
tracts with other lawyers outside the lawyer’s 
own firm to provide or assist in the provision of 
legal services to a client, the lawyer should 
ordinarily obtain informed consent from the 
client and must reasonably believe that the 
other lawyers’ services will contribute to the 
competent and ethical representation of the 
client. See also Rules 1.2 (allocation of author- 
ity), 1.4 (communication with client), 1.5(e) (fee 
sharing), 1.6 (confidentiality), and 5.5(a) (unau- 
thorized practice of law). The reasonableness of 
the decision to retain or contract with other 
lawyers outside the lawyer’s own firm will 
depend upon the circumstances, including the 
education, experience and reputation of the 
nonfirm lawyers; the nature of the services 
assigned to the nonfirm lawyers; and the legal 
protections, professional conduct rules, and 
ethical environments of the jurisdictions in 
which the services will be performed, particu- 
larly relating to confidential information. 

[7] When lawyers from more than one law 
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firm are providing legal services to the client on 
a particular matter, the lawyers ordinarily 
should consult with each other and the client 
about the scope of their respective representa- 
tions and the allocation of responsibility among 
them. See Rule 1.2. When making allocations of 
responsibility in a matter pending before a 
tribunal, lawyers and parties may have addi- 
tional obligations that are a matter of law 
beyond the scope of these Rules. (Amended 
June 26, 2014.) 

Maintaining Competence [8] To maintain 
the requisite knowledge and skill, a lawyer 
should keep abreast of changes in the law and 
its practice, including the benefits and risks 
associated with relevant technology, engage in 
continuing study and education, and comply 
with all continuing legal education require- 
ments to which the lawyer is subject. (Amended 
June 26, 2014.) 

CODE COMPARISON PRIOR TO 2005 
REVISION 

DR 6-101(A)(1) provides that a lawyer shall 
not handle a matter “which he knows or should 
know that he is not competent to handle, with- 
out associating himself with a lawyer who is 
competent to handle it.” DR 6-101(A)(2) re- 
quires “preparation adequate in the circum- 
stances”; Rule 1.1 more fully particularizes the 
elements of competence. 


RESEARCH REFERENCES 


Ark. L. Notes 

Peyton Hildebrand, Ethical Dilemmas New 
Attorneys Face: By Examining the Situations 
of Two New Memphis Lawyers, Ark. L. Notes 
(Nov. 26, 2019). 


Ark. L. Rev. 
Article, Ethical and Effective Representation 
in Arkansas Capital Trials, 60 Ark. L. Rev. 1. 


CASE NOTES 


Contempt. 

It was improper to hold an attorney in con- 
tempt for simply asking for a continuance 
where there is no evidence the lawyer would 
have disobeyed the court’s order and refused to 
try the case on the scheduled date if his con- 
tinuance had been denied, and where the tran- 
script indicated the lawyer had been busy 
working on his client’s case. Atkinson v. Lofton, 
311 Ark. 56, 842 S.W.2d 425 (1992). 

This rule and Ark. R. Prof. Conduct 1.2 
imposed a duty on counsel who had been sus- 
pended from practicing before a bankruptcy 
court to consult with his clients of that suspen- 
sion and any resulting limitations on his ability 
to provide competent representation. In re Bur- 
nett, 455 B.R. 187 (Bankr. E.D. Ark. 2011). 


Court Appointments. 

The right to decide whether an attorney, who 
regularly practices before a court, can be ap- 
pointed to represent an indigent in a criminal 
case is a judicial question, not a legislative one. 
Ball v. Roberts, 291 Ark. 84, 722 S.W.2d 829 
(1987). 


Violation Upheld. 

Attorney violated this rule and Ark. R. Prof. 
1.3 and 8.4(d) where he essentially ignored his 
plaintiff-clients’ case for nearly two years after 
the defendant’s motion to dismiss was filed, 
and, although he suggested the plaintiffs 
should obtain another attorney he continued to 
“work” on the matter and discussed his “prog- 
ress” with them. Clark v. Supreme Court 
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‘Comm. on Professional Conduct, 320 Ark. 597, 
898 S.W.2d 446 (1995). 


| Withdrawal. 
| Requirement of competent representation of 
a client’s interest was not set aside simply 
because counsel was of the opinion that an 
appeal of his client’s case was wholly without 
| merit; counsel’s work in the appeal fell short of 
|. meeting his obligations under the rules of pro- 
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fessional conduct and the Sixth Amendment to 
the United States Constitution. Walton v. 
State, 94 Ark. App. 229, 228 S.W.3d 524 (2006). 


Cited: 

Dodrill v. Executive Dir., 308 Ark. 301, 824 
S.W.2d 383 (1992); Kearney v. Committee on 
Professional Conduct, 320 Ark. 581, 897 S.W.2d 
573 (1995). 


Rule 1.2. Scope of representation and allocation of authority between 
client and lawyer. 


(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client’s 
decisions concerning the objectives of representation, and, as required by Rule 
1.4, shall consult with the client as to the means by which they are to be 
_ pursued. A lawyer may take such action on behalf of the client as is impliedly 
authorized to carry out the representation. A lawyer shall abide by a client’s 
decision whether to settle a matter. In a criminal case, the lawyer shall abide 
by the client’s decision, after consultation with the lawyer, as to a plea to be 
entered, whether to waive jury trial and whether the client will testify. 

(b) A lawyer’s representation of a client, including representation by ap- 
pointment, does not constitute an endorsement of the client’s political, eco- 
nomic, social or moral views or activities. 

(c) A lawyer may limit the scope of the representation if the limitation is 
reasonable under the circumstances and the client gives informed consent. 

(1) The client’s informed consent must be confirmed in writing unless: 


(A) the representation of the client consists solely of a telephone 


consultation; 


(B) the representation is provided by a lawyer employed by a nonprofit 
legal services program or participates in a program authorized by Rule 6.5 
and the lawyer’s representation consists solely of providing information 
and advice or the preparation of legal documents; or 

(C) the court appoints the attorney for a limited purpose that is set forth 


in the appointment order. 


(2) Ifthe client gives informed consent as required by this rule, there shall 


be a presumption that: 


(A) the representation is limited to the attorney and the services as 


agreed upon; and 


(B) the attorney does not represent the client generally or in matters 


other than those as agreed upon. 


(d) Alawyer shall not counsel a client to engage, or assist a client in, conduct 
that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the 
legal consequences of any proposed course of conduct with a client and may 
counsel or assist a client to make a good faith effort to determine the validity, 


scope, meaning, or application of the law. (Amended May 12, 2016.) 


COMMENT 

Scope of Representation Allocation of 
Authority between Client and Lawyer 
[1] Paragraph (a) confers upon the client the 
ultimate authority to determine the purposes 
to be served by legal representation, within the 
limits imposed by law and the lawyer’s profes- 
sional obligations. The decisions specified in 


paragraph (a), such as whether to settle a civil 
matter, must also be made by the client. See 
Rule 1.4(a)(1) for the lawyer’s duty to commu- 
nicate with the client about such decisions. 
With respect to the means by which the client’s 
objectives are to be pursued, the lawyer shall 
consult with the client as required by Rule 
1.4(a)(2) and may take such action as is im- 
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pliedly authorized to carry out the representa- 
tion. 

[2] On occasion, however, a lawyer and a 
client may disagree about the means to be used 
to accomplish the client’s objectives. Clients 
normally defer to the special knowledge and 
skill of their lawyer with respect to the means 
to be used to accomplish their objectives, par- 
ticularly with respect to technical, legal and 
tactical matters. Conversely, lawyers usually 
defer to the client regarding such questions as 
the expense to be incurred and concern for third 
persons who might be adversely affected. Be- 
cause of the varied nature of the matters about 
which a lawyer and client might disagree and 
because the actions in question may implicate 
the interests of a tribunal or other persons, this 
Rule does not prescribe how such disagree- 
ments are to be resolved. Other law, however, 
may be applicable and should be consulted by 
the lawyer. The lawyer should also consult with 
the client and seek a mutually acceptable reso- 
lution of the disagreement. If such efforts are 
unavailing and the lawyer has a fundamental 
disagreement with the client, the lawyer may 
withdraw from the representation. See Rule 
1.16(b)(4). Conversely, the client may resolve 
the disagreement by discharging the lawyer. 
See Rule 1.16(a)(3). 

[3] At the outset of a representation, the 
client may authorize the lawyer to take specific 
action on the client’s behalf without further 
consultation. Absent a material change in cir- 
cumstances and subject to Rule 1.4, a lawyer 
may rely on such an advance authorization. 
The client may, however, revoke such authority 
at any time. 

[4] In acase in which the client appears to be 
suffering diminished capacity, the lawyer’s 
duty to abide by the client’s decisions is to be 
guided by reference to Rule 1.14. 

Independence from Client’s Views or Ac- 
tivities [5] Legal representation should not be 
denied to people who are unable to afford legal 
services, or whose cause is controversial or the 
subject of popular disapproval. By the same 
token, representing a client does not constitute 
approval of the client’s views or activities. 

[6] The scope of services to be provided by a 
lawyer may be limited by agreement with the 
client or by the terms under which the lawyer’s 
services are made available to the client. When 
a lawyer has been retained by an insurer to 
represent an insured, for example, the repre- 
sentation may be limited to matters related to 
the insurance coverage. A limited representa- 
tion may be appropriate because the client has 
limited objectives for the representation. In 
addition, the terms upon which representation 
is undertaken may exclude specific means that 
might otherwise be used to accomplish the 
client’s objectives. Such limitations may ex- 
clude actions that the client thinks are too 
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costly or that the lawyer regards as repugnant 
or imprudent. 

[7] Although this Rule affords the lawyer 
and client substantial latitude to limit the 
representation, the limitation must be reason- 
able under the circumstances. If, for example, a 
client’s objective is limited to securing general 
information about the law the client needs in 
order to handle a common and typically uncom- 
plicated legal problem, the lawyer and client 
may agree that the lawyer’s services will be 
limited to a brief telephone consultation. Such 
a limitation, however, would not be reasonable 
if the time allotted was not sufficient to yield 
advice upon which the client could rely. Al- 
though an agreement for a limited representa- 
tion does not exempt a lawyer from the duty to 
provide competent representation, the limita- 
tion is a factor to be considered when determin- 
ing the legal knowledge, skill, thoroughness 
and preparation reasonably necessary for the 
representation. See Rule 1.1. 

[8] All agreements concerning a lawyer’s 
representation of a client must accord with the 
Rules of Professional Conduct and other law. 
See, e.g., Rules 1.1, 1.8 and 5.6. 

Criminal, Fraudulent and Prohibited 
Transactions |9] Paragraph (d) prohibits a 
lawyer from knowingly counseling or assisting 
a client to commit a crime or fraud. This prohi- 
bition, however, does not preclude the lawyer 
from giving an honest opinion about the actual 
consequences that appear likely to result from 
a client’s conduct. Nor does the fact that a client 
uses advice in a course of action that is criminal 
or fraudulent does not, of itself, make a lawyer 
a party to the course of action. There is a 
critical distinction between presenting an 
analysis of legal aspects of questionable con- 
duct and recommending the means by which a 
crime or fraud might be committed with impu- 
nity. 

[10] When the client’s course of action has 
already begun and is continuing, the 
lawyer’sresponsibility is especially delicate. 
The lawyer is required to avoid assisting the 
client, for example, by drafting or delivering 
documents that the lawyer knows are fraudu- 
lent or by suggesting how the wrongdoing 
might be concealed. A lawyer may not continue 
assisting a client in conduct that the lawyer 
originally supposed was legally proper but then 
discovers is criminal or fraudulent. The lawyer 
must, therefore, withdraw from the represen- 
tation of the client in the matter. See Rule 
1.16(a). In some cases, withdrawal alone might 
be insufficient. It may be necessary for the 
lawyer to give notice of the fact of withdrawal 
and to disaffirm any opinion, document, affir- 
mation or the like. See Rule 4.1. 

[11] Where the client is a fiduciary, the law- 
yer may be charged with special obligations in 
dealings with a beneficiary. 
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[12] Paragraph (d) applies whether or not 
the defrauded party is a party to the transac- 
tion. Hence, a lawyer must not participate in a 
transaction to effectuate criminal or fraudulent 
avoidance of tax liability. Paragraph (d) does 
not preclude undertaking a criminal defense 
incident to a general retainer for legal services 
to a lawful enterprise. The last clause of para- 
graph (d) recognizes that determining the va- 
lidity or interpretation of a statute or regula- 
tion may require a course of action involving 
disobedience of the statute or regulation or of 
the interpretation placed upon it by govern- 
mental authorities. 

[13] Ifa lawyer comes to know or reasonably 
should know that a client expects assistance 
not permitted by the Rules of Professional 
Conduct or other law or if the lawyer intends to 
act contrary to the client’s instructions, the 
lawyer must consult with the client regarding 
the limitations on the lawyer’s conduct. See 
Rule 1.4(a)(5). 

CODE COMPARISON PRIOR TO 2005 
REVISION 

Rule 1.2(a) has no counterpart in the Disci- 
plinary Rules of the Code. EC 7-7 states that 
“In certain areas of legal representation not 
affecting the merits of the cause or substan- 
tially prejudicing the rights of a client, a lawyer 
is entitled to make decisions on his own. But 
otherwise the authority to make decisions is 
exclusively that of the client...” EC 7-8 states 
that “In the final analysis, however, the .. 
decision whether to forego legally available 
objectives or methods because of nonlegal fac- 
tors is ultimately for the client. . . . In the event 
that the client in a nonadjudicatory matter 
insists upon a course of conduct that is contrary 
to the judgment and advice of the lawyer but 
not prohibited by Disciplinary Rules, the law- 
yer may withdraw from the employment.” DR 
7-101(A)(1) provides that “A lawyer shall not 
intentionally ... fail to seek the lawful objec- 
tives of his client through reasonably available 
means permitted by law. ... A lawyer does not 
violate this Disciplinary Rule, however, by... 
avoiding offensive tactics ...” 

Rule 1.2(b) has no counterpart in the Code. 

Rule 1.2(c) has no counterpart in the Code. 

With regard to paragraph (d), DR 7-102(A)(7) 
provides that a lawyer shall not “counsel or 
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assist his client in conduct that the lawyer 
knows to be illegal or fraudulent.” DR 
7-102(A)(7) provides that a lawyer shall not 
“counsel or assist his client in conduct that the 
lawyer knows to be illegal or fraudulent.” DR 
7-102(A)\(6) provides that a lawyer shall not 
“participate in the creation or preservation of 
evidence when he knows or it is obvious that 
the evidence is false.” DR 7-106 provides that 
“A lawyer shall not ... advise his client to 
disregard a standing rule of a tribunal or a 
ruling of a tribunal ... but he may take appro- 
priate steps in good faith to test the validity of 
such rule or ruling.” EC 7-5 states that “A 
lawyer should never encourage or aid his client 
to commit criminal acts or counsel his client on 
how to violate the law and avoid punishment 
therefor.” 

With regard to Rule 1.2(e), DR 2-110(C)(1)(c) 
provides that a lawyer may withdraw from 
representation if a client “insists” that the 
lawyer engage in “conduct that is illegal or that 
is prohibited under the Disciplinary Rules.” DR 
9-101(C) provides that “a lawyer shall not state 
or imply that he is able to influence improperly 

.. any tribunal, legislative body or public 
official.” 
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CASE NOTES 


Client Consultation. 

Where it was alleged that the attorney had 
violated subsection (a) of this rule in that he 
had failed to consult with his client as to the 
means by which the objectives of the represen- 
tation were to be pursued, and that he had 
engaged in conduct prejudicial to the adminis- 
tration of justice, these charges were found to 
be untrue. Purtle v. Committee on Professional 
Conduct, 317 Ark. 278, 878 S.W.2d 714 (1994). 


Testimony. 

Denial of appellant’s, an inmate’s, petition for 
postconviction relief was proper because coun- 
sel testified that she encouraged the inmate not 
to testify because the state would ask him 
about a previous murder conviction; according 
to trial counsel, the inmate weighed his op- 
tions, decided to heed her advice, and chose not 
to testify. In denying the inmate’s petition, the 
circuit court stated that it did not know any 
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attorney who would encourage a client to tes- 
tify knowing that the jury would learn about a 
prior murder conviction and on that issue, the 
supreme court deferred to the circuit court’s 
superior position to resolve credibility issues. 
Lockhart v. State, 2011 Ark. 396 (2011). 

Ark. R. Prof. Conduct 1.1 and this rule im- 
posed a duty on counsel who had been sus- 
pended from practicing before a bankruptcy 
court to consult with his clients of that suspen- 
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sion and any resulting limitations on his ability 
to provide competent representation. In re Bur- 
nett, 455 B.R. 187 (Bankr. E.D. Ark. 2011). 


Cited: 

Harvison v. Charles E. Davis & Assocs., 310 
Ark. 104, 835 S.W.2d 284 (1992); Cortinez v. 
Supreme Court Comm., 332 Ark. 456, 966 
S.W.2d 251 (1998). 


Alawyer shall act with reasonable diligence and promptness in representing 


a client. 


COMMENT 

[1] A lawyer should pursue a matter on be- 
half of a client despite opposition, obstruction 
or personal inconvenience to the lawyer, and 
take whatever lawful and ethical measures are 
required to vindicate a client’s cause or en- 
deavor. A lawyer must also act with commit- 
ment and dedication to the interests of the 
client and with zeal in advocacy upon the 
client’s behalf. A lawyer is not bound, however, 
to press for every advantage that might be 
realized for a client. For example, a lawyer may 
have authority to exercise professional discre- 
tion in determining the means by which a 
matter should be pursued. See Rule 1.2. The 
lawyer’s duty to act with reasonable diligence 
does not require the use of offensive tactics or 
preclude the treating of all persons involved in 
the legal process with courtesy and respect. 

[2] A lawyer’s work load must be controlled 
so that each matter can be handled compe- 
tently. 

[3] Perhaps no professional shortcoming is 
more widely resented than procrastination. A 
client’s interests often can be adversely affected 
by the passage of time or the change of condi- 
tions; in extreme instances, as when a lawyer 
overlooks a statute of limitations, the client’s 
legal position may be destroyed. Even when the 
client’s interests are not affected in substance, 
however, unreasonable delay can cause a client 
needless anxiety and undermine confidence in 
the lawyer’s trustworthiness. A lawyer’s duty to 
act with reasonable promptness, however, does 
not preclude the lawyer from agreeing to a 
reasonable request for a postponement that 
will not prejudice the lawyer’s client. 

[4] Unless the relationship is terminated as 
provided in Rule 1.16, a lawyer should carry 
through to conclusion all matters undertaken 
for a client. If a lawyer’s employment is limited 
to a specific matter, the relationship terminates 
when the matter has been resolved. If a lawyer 


has served a client over a substantial period in 
a variety of matters, the client sometimes may 
assume that the lawyer will continue to serve 
on a continuing basis unless the lawyer gives 
notice of withdrawal. Doubt about whether a 
client-lawyer relationship still exists should be 
clarified by the lawyer, preferably in writing, so 
that the client will not mistakenly suppose the 
lawyer is looking after the client’s affairs when 
the lawyer has ceased to do so. For example, if 
a lawyer has handled a judicial or administra- 
tive proceeding that produced a result adverse 
to the client and the lawyer and the client have 
not agreed that the lawyer will handle the 
matter on appeal, the lawyer must consult with 
the client about the possibility of appeal before 
relinquishing responsibility for the matter. See 
Rule 1.4(a)(2). Whether the lawyer is obligated 
to prosecute the appeal for the client depends 
on the scope of the representation the lawyer 
has agreed to provide to the client. See Rule 1.2. 

[5] To prevent neglect of client matters in the 
event of a sole practitioner’s death or disability, 
the duty of diligence may require that each sole 
practitioner prepare a plan that designates 
another competent lawyer to review client files, 
notify each client of the lawyer’s death or dis- 
ability, and determine whether there is a need 
for immediate protective action. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

DR 6-101(A)(3) requires that a lawyer not 
“neglect a matter entrusted to him.” EC 6-4 
states that a lawyer should “give appropriate 
attention to his legal work.” Canon 7 states 
that “a lawyer should represent a client zeal- 
ously within the bounds of law.” DR 7-101(A)(1) 
provides that “a lawyer shall not intention- 
ally ... fail to seek the lawful objectives of his 
client through reasonably available means per- 
mitted by law and the Disciplinary Rules .. .” 
DR 7-101(A)(3) provides that “a lawyer shall 
not intentionally ... prejudice or damage his 
client during the course of the relationship . . .” 
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CASE NOTES 


‘Due Diligence. 
Company’s attorney failed to exercise due 
diligence in keeping up with the court’s docket 


| to determine whether the December 19, 2003, 


order had been entered; had the attorney fol- 
lowed up on the entry of the order and shown 
that he otherwise met the requirements of Ark. 


/R. App. P. Civ. 4(b)(3), the trial court would 


have been under an absolute obligation to grant 
his motion for extension of time. Arkco Corp. v. 
Askew, 360 Ark. 222, 200 S.W.3d 444 (2004). 

Reviewing court was without jurisdiction to 
review the appeal because the notice of appeal 
was not properly and timely filed within thirty 
(30) days of the “order appealed from,” and the 
conclusion and self-serving allegation that the 
clerk office’s failed to disseminate the order fell 
far short of establishing the diligence required 
of the doctors and their attorneys so they could 
acquire any help or benefit from Ark. R. App. P. 
Civ. 4(b)(3). Sloan v. Ark. Rural Med. Prac. Loan 
& Scholarship Bd., 369 Ark. 442, 255 S.W.3d 
834 (2007). 

In an action challenging the denial of an 


_administratrix’s request for a hardship waiver 


to prevent the recovery of estate assets for 
Medicaid reimbursement, the trial court 
abused its discretion in granting the adminis- 
tratrix’s Ark. R. App. P. — Civ. 4(b)(3) motion 
for an extension of time to file a notice of appeal 
because the trial court did not hold a hearing or 
recover any evidence that she had acted dili- 
gently; there was also a lack of diligence on the 
part of the administratrix’s counsel for failing 
to monitor the status of the case. Tissing v. Ark. 
Dep't of Human Servs., 2009 Ark. 166, 303 
S.W.3d 446 (2009). 


Sanctions. 

Suspension for three months and an award of 
costs of $50 was upheld where attorney failed to 
timely file a notice of appeal in a criminal 
matter. Gillaspie v. Ligon, 357 Ark. 50, 160 
S.W.3d 332 (2004). 

Attorney was disbarred for misconduct 
where (1) he applied a $2600 client payment to 
his fee rather than the payment of court costs, 
(2) another client gave the attorney a $500 
check that the attorney cashed without report- 
ing it to his firm, (3) the attorney’s secretary 
prepared a $1,000 check made payable to a car 
dealership and a $500 check made payable to 
the client, and the attorney signed the client’s 
name to the check and cashed it, and (4) when 
contacted by a client about a missing $500 in 


Rule 1.4. Communication. 


(a) A lawyer shall: 


restitution, the firm sent the client a check from 
the firm’s trust account for $1,500, but the 
firm’s trust account was then overdrawn by 
$500. Ligon v. Newman, 365 Ark. 510, 231 
S.W.3d 662 (2006). 

Attorney was disbarred as he misappropri- 
ated client funds for his own use and took fluids 
from clients as fees for work that was never 
done, which constituted serious misconduct un- 
der Ark. Sup. Ct. P. Reg. Prof’l Conduct 
§ 17(B)(1), (3) and (4) as misappropriation, 
dishonesty or fraud, and a pattern of similar 
misconduct. Further, the attorney’s prior record 
of public sanctions demonstrated a substantial 
disregard of the lawyer’s professional duties 
and responsibilities under Ark. Sup. Ct. P. Reg. 
Prof’] Conduct § 17(B)(5); the attorney not only 
failed to provide services promised, he misled 
clients about the status of their cases and failed 
to apprise them when the case was dismissed 
through his own misconduct. Ligon v. McCull- 
ough, 303 S.W.3d 78 (Ark. 2009). 


Test. 

The test for ineffective assistance of counsel 
in a criminal case consists of two components: 
deficient performance by counsel, and prejudice 
suffered by the defendant; the defendant is not 
entitled to appellate relief unless he makes the 
requisite showing on both components. McDon- 
ald v. State, 42 Ark. App. 37, 852 S.W.2d 833 
(1993). 


Violation Upheld. 

Evidence supported finding that attorney vio- 
lated this rule. Colvin v. Committee on Profes- 
sional Conduct, 309 Ark. 592, 832 S.W.2d 246 
(1992). 

Attorney violated this rule and Ark. R. Prof. 
1.1 and 8.4(d) where he essentially ignored his 
plaintiff-clients’ case for nearly two years after 
the defendant’s motion to dismiss was filed, 
and, although he suggested the plaintiffs 
should obtain another attorney he continued to 
“work” on the matter and discussed his “prog- 
ress” with them. Clark v. Supreme Court 
Comm. on Professional Conduct, 320 Ark. 597, 
898 S.W.2d 446 (1995). 


Cited: 

Colvin v. Committee on Professional Con- 
duct, 305 Ark. 239, 806 S.W.2d 385 (1991); 
Kearney v. Committee on Professional Conduct, 
320 Ark. 581, 897 S.W.2d 573 (1995); Arnold v. 
Camden News Publ. Co., 353 Ark. 522, 110 
S.W.3d 268 (2003). 


(1) promptly inform the client of any decision or circumstance with 
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respect to which the client’s informed ues as defined in Rule 1.0(e), is 


required by these Rules. 


(2) reasonably consult with the client Bront the means by which the 
client’s objectives are to be accomplished; 
(3) keep the client reasonably informed about the status of the matter; 
(4) promptly comply with reasonable requests for information; and 
(5) consult when the lawyer knows that the client expects assistance not 
permitted by the Rules of Professional Conduct or other law. 
(b) A lawyer shall explain a matter to the extent reasonably necessary to 
permit the client to make informed decisions regarding the representation. 
(c) A lawyer shall promptly notify a client in writing of the actual or 
constructive receipt by the attorney of a check or other payment received from 
an insurance company, an opposing party, or from any other source which 
constitutes the payment of a settlement, judgment, or other monies to which 


the client is entitled. 


HISTORY: Amended June 26, 2014. 


COMMENT 

[1] Reasonable communication between the 
lawyer and the client is necessary for the client 
effectively to participate in the representation. 

Communicating with Client [2] If these 
Rules require that a particular decision about 
the representation be made by the client, para- 
graph (a)(1) requires that the lawyer promptly 
consult with and secure the client’s consent 
prior to taking action unless prior discussions 
with the client have resolved what action the 
client wants the lawyer to take. For example, a 
lawyer who receives from opposing counsel an 
offer of settlement in a civil controversy or a 
proffered plea bargain in a criminal case must 
promptly inform the client of its substance 
unless the client has previously indicated that 
the proposal will be acceptable or unacceptable 
or has authorized the lawyer to accept or to 
reject the offer. See Rule 1.2(a). 

[3] Paragraph (a)(2) requires the lawyer to 
reasonably consult with the client about the 
means to be used to accomplish the client’s 
objectives. In some situations - depending on 
both the importance of the action under consid- 
eration and the feasibility of consulting with 
the client - this duty will require consultation 
prior to taking action. In other circumstances, 
such as during a trial when an immediate 
decision must be made, the exigency of the 
situation may require the lawyer to act without 
prior consultation. In such cases the lawyer 
must nonetheless act reasonably to inform the 
client of actions the lawyer has taken on the 
client’s behalf. Additionally, paragraph (a)(3) 
requires that the lawyer keep the client reason- 
ably informed about the status of the matter, 
such as significant developments affecting the 
timing or the substance of the representation. 

[4] A lawyer’s regular communication with 
clients will minimize the occasions on which a 


client will need to request information concern- 
ing the representation. When a client makes a 
reasonable request for information, however, 
paragraph (a)(4) requires prompt compliance 
with the request, or if a prompt response is not 
feasible, that the lawyer, or a member of the 
lawyer’s staff, acknowledge receipt of the re- 
quest and advise the client when a response 
may be expected. A lawyer should promptly 
respond to or acknowledge client communica- 
tions. (Amended June 26, 2014.) 

Explaining Matters [5] The client should 
have sufficient information to participate intel- — 
ligently in decisions concerning the objectives 
of the representation and the means by which 
they are to be pursued, to the extent the client 
is willing and able to do so. Adequacy of com- 
munication depends in part on the kind of 
advice or assistance that is involved. For ex- 
ample, when there is time to explain a proposal 
made in a negotiation, the lawyer should re- 
view all important provisions with the client 
before proceeding to an agreement. In litigation 
a lawyer should explain the general strategy 
and prospects of success and ordinarily should 
consult the client on tactics that are likely to 
result in significant expense or to injure or 
coerce others. On the other hand, a lawyer 
ordinarily will not be expected to describe trial 
or negotiation strategy in detail. The guiding 
principle is that the lawyer should fulfill rea- 
sonable client expectations for information con- 
sistent with the duty to act in the client’s best 
interests, and the client’s overall requirements 
as to the character of representation. In certain 
circumstances, such as when a lawyer asks a 
client to consent to a representation affected by 
a conflict of interest, the client must give in- 
formed consent, as defined in Rule 1.0(e). 

[6] Ordinarily, the information to be pro- 
vided is that appropriate for a client who is a 
comprehending and responsible adult. How- 
ever, fully informing the client according to this 
standard may be impracticable, for example, 
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where the client is a child or suffers from 
diminished capacity. See Rule 1.14. When the 
client is an organization or group, it is often 
impossible or inappropriate to inform every one 
of its members about its legal affairs; ordinar- 
ily, the lawyer should address communications 
to the appropriate officials of the organization. 
See Rule 1.13. Where many routine matters are 
involved, a system of limited or occasional re- 
porting may be arranged with the client. Prac- 
tical exigency may also require a lawyer to act 
for a client without prior consultation. 
Withholding Information [7] In some cir- 
cumstances, a lawyer may be justified in delay- 
ing transmission of information when the client 
would be likely to react imprudently to an 
immediate communication. Thus, a lawyer 
might withhold a psychiatric diagnosis of a 
client when the examining psychiatrist indi- 
cates that disclosure would harm the client. A 
lawyer may not withhold information to serve 
the lawyer’s own interest or convenience or the 
interests or convenience of another person. 
Rules or court orders governing litigation may 
provide that information supplied to a lawyer 
may not be disclosed to the client. Rule 3.4(c) 
directs compliance with such rules or orders. 
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CODE COMPARISON PRIOR TO 2005 
REVISION 

This Rule has no direct counterpart in the 
Disciplinary Rules of the Code. DR 6-101(A)(3) 
provides that a lawyer shall not “neglect a legal 
matter entrusted to him.” DR 9-102(B)(1) pro- 
vides that a lawyer “shall promptly notify a 
client of the receipt of his funds, securities, or 
other properties.” EC 7-8 states that “a lawyer 
should exert his best efforts to insure that 
decisions of his client are made only after the 
client has been informed of relevant consider- 
ations.” EC 9-2 states that “a lawyer should 
fully and promptly inform his client of material 
developments in the matters being handled for 
the client.” 


RESEARCH REFERENCES 


ALR. 

Construction and Application of Professional 
Conduct Rules Concerning False or Misleading 
Claims about Legal Services. 5 ALR 7th Art. 2 
(2015). 


Ark. L. Notes 
Kilpatrick, Changing Firms or Offices: Doing 
it Right, 2002 Ark. L. Notes 39. 


CASE NOTES 


Inadequate Communication. 

Attorney was disbarred for misconduct 
where (1) he applied a $2600 client payment to 
his fee rather than the payment of court costs, 
(2) another client gave the attorney a $500 
check that the attorney cashed without report- 
ing it to his firm, (3) the attorney’s secretary 
prepared a $1,000 check made payable to a car 
dealership and a $500 check made payable to 
the client, and the attorney signed the client’s 
name to the check and cashed it, and (4) when 
contacted by a client about a missing $500 in 
restitution, the firm sent the client a check from 
the firm’s trust account for $1,500, but the 
firm’s trust account was then overdrawn by 
$500. Ligon v. Newman, 365 Ark. 510, 231 
S.W.3d 662 (2006). 


Sanctions. 

Attorney was disbarred as he misappropri- 
ated client funds for his own use and took fluids 
from clients as fees for work that was never 
done, which constituted serious misconduct un- 
der Ark. Sup. Ct. P. Reg. Prof’l Conduct 
§ 17(B)(1), (3) and (4) as misappropriation, 
dishonesty or fraud, and a pattern of similar 


Rule 1.5. Fees. 


misconduct. Further, the attorney’s prior record 
of public sanctions demonstrated a substantial 
disregard of the lawyer’s professional duties 
and responsibilities under Ark. Sup. Ct. P. Reg. 
Prof’! Conduct § 17(B)(5); the attorney not only 
failed to provide services promised, he misled 
clients about the status of their cases and failed 
to apprise them when the case was dismissed 
through his own misconduct. Ligon v. McCull- 
ough, 303 S.W.3d 78 (Ark. 2009). 


Staff Communications. 

Where an attorney relied entirely upon a 
nonlawyer staff member to communicate with a 
client regarding the firm’s legal representation 
of her, he violated this section. Mays v. Neal, 
327 Ark. 302, 938 S.W.2d 830 (1997). 


Cited: 

Colvin v. Committee on Professional Con- 
duct, 305 Ark. 239, 806 S.W.2d 385 (1991); 
Harvison v. Charles E. Davis & Assocs., 310 
Ark. 104, 835 S.W.2d 284 (1992); Kearney v. 
Committee on Professional Conduct, 320 Ark. 
581, 897 S.W.2d 573 (1995); Shibley v. State, 
324 Ark. 212, 920 S.W.2d 10 (1996). 


(a) Alawyer’s fee shall be reasonable. A lawyer shall not make an agreement 
for, charge, or collect an unreasonable fee or an unreasonable amount for 
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expenses. The factors to be considered in determining the reasonableness of a 
fee include the following: 

(1) the time and labor required, the novelty and difficulty of the questions 
involved, and the skill requisite to perform the legal! service properly; 

(2) the likelihood, if apparent to the-client, that the acceptance of the 
particular employment will preclude other employment by the lawyer; 

(3) the fee customarily charged in the locality for similar legal services; 

(4) the amount involved and the results obtained; 

(5) the time limitations imposed by the client or by the circumstances; 

(6) the nature and length of the professional relationship with the client; 

(7) the experience, reputation, and ability of the lawyer or lawyers 
performing the services; and 

(8) whether the fee is fixed or contingent. 

(b) The scope of the representation and the basis or rate of the fee and 
expenses for which the client will be responsible shall be communicated to the 
client, preferably in writing, before or within a reasonable time after commenc- 
ing the representation, except when the lawyer will charge a regularly 
represented client on the same basis or rate. Any changes in the basis or rate 
of the fee or expenses shall also be communicated to the client. 

(c) Afee may be contingent on the outcome of the matter for which the service is 
rendered, except in a matter in which a contingent fee is prohibited by paragraph 
(d) or other law. A contingent fee agreement shall be in writing and shall state the 
method by which the fee is to be determined, including the percentage or percent- 
ages that shall accrue to the lawyer in the event of settlement, trial or appeal, 
litigation and other expenses to be deducted from the recovery, and whether such 
expenses are to be deducted before or after the contingent fee is calculated. The 
agreement must clearly notify the client of any expenses for which the client will be 
liable whether or not the client is the prevailing party. Upon conclusion of a 
contingent fee matter, the lawyer shall provide the client with a written statement 
stating the outcome of the matter and, if there is a recovery, showing the remittance 
to the client and the method of its determination. 

(d) A lawyer shall not enter into an arrangement for, charge, or collect: 

(1) any fee in a domestic relations matter, the payment or amount of which is 
contingent upon the securing of a divorce or upon the amount of alimony or 
support, or property settlement in lieu thereof. Provided, however, after a final 
order or decree is entered a lawyer may enter into a contingent fee contract for 
collection of payments which are due pursuant to such decree or order; or 

(2) a contingent fee for representing a defendant in a criminal case. 

(e) A division of fee between lawyers who are not in the same firm may be 
made only if: 

(1) the division is in proportion to the services performed by each lawyer 
or, by written agreement with the client, each lawyer assumes joint respon- 
sibility for the representation; 

(2) the client is advised of and does not object to the participation of all the 
lawyers involved; and 

(3) the total fee is reasonable. 


Publisher’s Notes. 

The Per Curiam order of the Supreme Court 
entered on January 23, 1989, provided: “The 
Model Code of Professional Responsibility EC 
2-20 (1980) provides that because of the human 
relationships involved and the unique charac- 
ter of the proceedings, contingent fee arrange- 


ments in domestic relations are rarely justified. 
See also Stuart M. Speiser, 1 Attorneys’ Fees, 
§§ 2.6 and 2.28 (1973). In fact, this court has 
held that contingent fee contracts in domestic 
relations cases that might tend to prevent rec- 
onciliation between a husband and wife are 
void or against public policy. See McDearmon v. 
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Gordon & Gremillion, 247 Ark. 318, 445 S.W.2d 
488 (1969); McConnell v. McConnell, 98 Ark. 
193, 186 S.W. 931 (1911). Accordingly, Rule 
1.5(d) of the Arkansas Model Rules of Profes- 
sional Conduct provides that a lawyer shall not 
enter into an arrangement for, charge, or collect 
any fee in a domestic relations matter, the 
payment or amount of which is contingent upon 
the securing of a divorce or upon the amount of 
alimony or support, or property settlement in 
lieu thereof. “Presently, our model rules fail to 
address whether a lawyer may enter into such 
a contingent fee arrangement to collect support 
arrearages that have accrued pursuant to a 
final order or decree that previously estab- 
lished or awarded support or alimony. Federal 
law, however, has been enacted to facilitate the 
enforcement of child support orders and de- 
crees and in doing so, provides that states be 
paid a percentage of all collections made on 
behalf of children receiving AFDC and are also 
allowed to recover their costs of collection from 
support payments made on behalf of children 
not receiving AFDC. See 42 USC §§ 655-658 
(Supp. 1988). Contingent fee contracts entered 
into between attorneys and clients for the col- 
lection of support arrearages clearly do not 
confront the same public policy consideration 
as those agreements which make a fee depen- 
dent upon securing a divorce or minimum sup- 
port, alimony or property amounts. Instead, 
such agreements entered for collection of sup- 
port arrearages provide an incentive for attor- 
neys to take such cases when often the custo- 
dial parent has little or no money to retain an 
attorney to file the required post-decretal ac- 
tion. 

“For the foregoing reasons, Rule 1.5(d) of the 
Model Rules of Professional Conduct, as ad- 
opted by our per curiam of December 16, 1985, 
is amended.” 


COMMENT 

Reasonableness of Fee and Expenses 
[1A] This rule is designed to prohibit only 
unreasonably high fees and is not to be con- 
strued as prohibiting free services, reduced fees 
or pro bono legal services. 

[1] Paragraph (a) requires that lawyers 
charge fees that are reasonable under the cir- 
cumstances. The factors specified in (1) through 
(8) are not exclusive. Nor will each factor be 
relevant in each instance. Paragraph (a) also 
requires that expenses for which the client will 
be charged must be reasonable. A lawyer may 
seek reimbursement for the cost of services 
performed in-house, such as copying, or for 
other expenses incurred in-house, such as tele- 
phone charges, either by charging a reasonable 
amount to which the client has agreed in ad- 
vance or by charging an amount that reason- 
ably reflects the cost incurred by the lawyer. 
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Basis or Rate of Fee [2] When the lawyer 
has regularly represented a client, they ordi- 
narily will have evolved an understanding con- 
cerning the basis or rate of the fee and the 
expenses for which the client will be respon- 
sible. In a new client-lawyer relationship, how- 
ever, an understanding as to fees and expenses 
must be promptly established. Generally, it is 
desirable to furnish the client with at least a 
simple memorandum or copy of the lawyer’s 
customary fee arrangements that states the 
general nature of the legal services to be pro- 
vided, the basis, rate or total amount of the fee 
and whether and to what extent the client will 
be responsible for any costs, expenses or dis- 
bursements in the course of the representation. 
Awritten statement concerning the fee terms of 
the engagement reduces the possibility of mis- 
understanding. 

[3] Contingent fees, like any other fees, are 
subject to the reasonableness standard of para- 
graph (a) of this Rule. In determining whether 
a particular contingent fee is reasonable, or 
whether it is reasonable to charge any form of 
contingent fee, a lawyer must consider the 
factors that are relevant under the circum- 
stances. Applicable law may impose limitations 
on contingent fees, such as a ceiling on the 
percentage allowable, or may require a lawyer 
to offer clients an alternative basis for the fee. 
When there is doubt whether a contingent fee is 
consistent with the client’s best interest, the 
lawyer should offer the client alternative bases 
for the fee and explain their implications, Ap- 
plicable law also may apply to situations other 
than a contingent fee, for example, government 
regulations regarding fees in certain tax mat- 
ters. 

Terms of Payment [4] A lawyer may re- 
quire advance payment of a fee, but is obliged to 
return any unearned portion. See Rule 1.16(d). 
A lawyer may accept property in payment for 
services, such as an ownership interest in an 
enterprise, providing this does not involve ac- 
quisition of a proprietary interest in the cause 
of action or subject matter of the litigation 
contrary to Rule 1.8(i). However,a fee paid in 
property instead of money may be subject to the 
requirements of Rule 1.8(a) because such fees 
often have the essential qualities of a business 
transaction with the client. 

[5] An agreement may not be made whose 
terms might induce the lawyer improperly to 
curtail services for the client or perform them 
in a way contrary to the client’s interest. For 
example, a lawyer should not enter into an 
agreement whereby services are to be provided 
only up to a stated amount when it is foresee- 
able that more extensive services probably will 
be required, unless the situation is adequately 
explained to the client. Otherwise, the client 
might have to bargain for further assistance in 
the midst of a proceeding or transaction. How- 
ever, it is proper to define the extent of services 


411 


Rule 1.5 


in light of the client’s ability to pay. A lawyer 
should not exploit a fee arrangement based 
primarily on hourly charges by using wasteful 
procedures. 

Prohibited Contingent Fees [6] Para- 
graph (d) prohibits a lawyer from charging a 
contingent fee in a domestic relations matter 
when payment is contingent upon the securing 
of a divorce or upon the amount of alimony or 
support or property settlement to be obtained. 
This provision does not preclude a contract for a 
contingent fee for legal representation in con- 
nection with the recovery of post-judgment bal- 
ances due under support, alimony or other 
financial orders because such contracts do not 
implicate the same policy concerns. 

Division of Fee [7] A division of fee is a 
single billing to a client covering the fee of two 
or more lawyers who are not in the same firm. 
A division of fee facilitates association of more 
than one lawyer in a matter in which neither 
alone could serve the client as well, and most 
often is used when the fee is contingent and the 
division is between a referring lawyer and a 
trial specialist. Paragraph (e) permits the law- 
yers to divide a fee either on the basis of the 
proportion of services they render or if each 
lawyer assumes responsibility for the represen- 
tation as a whole. In addition, the client must 
agree to the association of other counsel, and 
the agreement must be confirmed in writing. 
Contingent fee agreements must be in a writing 
signed by the client and must otherwise comply 
with paragraph (c) of this Rule. Joint responsi- 
bility for the representation entails financial 
and ethical responsibility for the representa- 
tion as if the lawyers were associated in a 
partnership. A lawyer should only refer a mat- 
ter to a lawyer whom the referring lawyer 
reasonably believes is competent to handle the 
matter. See Rule 1.1. 

[8] Paragraph (e) does not prohibit or regu- 
late division of fees to be received in the future 
for work done when lawyers were previously 
associated in a law firm. 

Disputes over Fees [9] If a procedure has 
been established for resolution of fee disputes, 
such as an arbitration or mediation procedure 
established by the bar, the lawyer must comply 
with the procedure when it is mandatory, and, 
even when it is voluntary, the lawyer should 
conscientiously consider submitting to it. Law 
may prescribe a procedure for determining a 
lawyer’s fee, for example, in representation of 
an executor or administrator, a class or a per- 
son entitled to a reasonable fee as part of the 
measure of damages. The lawyer entitled to 
such a fee and a lawyer representing another 
party concerned with the fee should comply 
with the prescribed procedure. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

DR 2-106(A) provides that “A lawyer shall 
not enter into an agreement for, charge, or 
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collect an illegal or clearly excessive fee.” DR 
2-106(B) provides that “A fee is clearly exces- 
sive when, after a review of the facts, a lawyer 
of ordinary prudence would be left with a defi- 
nite and firm conviction that the fee is in excess 
of a reasonable fee.” DR 2-106(B) further pro- 
vides that “Factors to be considered ... in 
determining ... reasonableness... include... 
: (1) The time and labor required, the novelty 
and difficulty of the questions involved and the 
skill requisite to perform the legal service prop- 
erly. (2) The likelihood, if apparent to the client, 
that the acceptance of the particular employ- 
ment will preclude other employment by the 
lawyer. (3) The fee customarily charged in the 
locality for similar services. (4) The amount 
involved and the results obtained. (5) The time 
limitations imposed by the client or by the 
circumstances. (6) The nature and length of the 
professional relationship with the client. (7) 
The experience, reputation, and ability of the 
lawyer or lawyers performing the services. (8) 
Whether the fee is fixed or contingent.” The 
Rule includes the factor of ability to pay; a 
person of ample means may justly be charged 
more for a service, and a person of limited 
means less, other factors being the same. EC 
2-17 states that “A lawyer should not charge 
more than a reasonable fee .. .” 

There is no counterpart to Rule 1.5(b) in the 
Disciplinary Rules of the Code. EC 2-19 states 
that “It is usually beneficial to reduce to writing 
the understanding of the parties regarding the 
fee, particularly when it is contingent.” 

With regard to Rule 1.5(c), DR 2-106(C) pro- 
hibits “a contingent fee in a criminal case.” 

With regard to Rule 1.5(d), DR 2-107(A) per- 
mits division of fees only if: “(1) The client 
consents to employment of the other lawyer 
after a full disclosure that a division of fees will 
be made. (2) The division is in proportion to the 
services performed and responsibility assumed 
by each. (3) The total fee does not exceed clearly 
reasonable compensation ...” Rule 1.5(d) per- 
mits division without regard to the services 
rendered by each lawyer if they assume joint 
responsibility for the representation. 


RESEARCH REFERENCES 
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CASE NOTES 


Domestic Relations Matter. 

Attorney’s fees of $8,000 awarded in child 
custody modification action under the authority 
of § 9-12-309(a). Jones v. Jones, 327 Ark. 195, 
938 S.W.2d 228 (1997). 


Oral Agreement for Contingency Fees. 
Although the Arkansas Rules of Professional 
Conduct required that a contingent fee agree- 
ment be in writing, an oral agreement was still 
enforced because there was no dispute over the 
existence and terms of the agreement or any 
contention that the agreed-upon fee was unrea- 
sonable. There was no reason to draw a bright- 
line rule when the circumstances of the instant 
case compelled the enforcement of the agree- 
ment. Hotel Assocs. v. Rieves, Ruben, & May- 
ton, 2014 Ark. 254, 435 S.W.3d 488 (2014). 


Reasonableness. 

Given the nature, complexity and duration of 
the case, the attorney’s fee awarded was rea- 
sonable. Sutton v. Ryder Truck Rental, Inc., 305 
Ark. 231, 807 S.W.2d 905 (1991). 

The amount of a retainer is not the sole 
consideration in determining whether a fee is 
reasonable; if a lawyer charges a reasonable 
retainer and is retained for the purpose of 
providing specified services, but never performs 
those services, the fee charged would become 
unreasonable. Arens v. Committee on Profes- 
sional Conduct, 307 Ark. 308, 820 S.W.2d 263 
(1991). 

Attorney’s fee of $5,750 to obtain the release 
of a client’s husband from a regional hospital 
was excessive in light of the amount of work 
performed; although attorney was publicly cau- 
tioned, he was not ordered to pay restitution 
because no evidence was presented regarding 
the amount of the overcharge. Cortinez v. Ark. 
Supreme Court Comm. on Prof! Conduct, 353 
Ark. 104, 111 S.W.3d 369 (2003). 


Attorney did not violate this rule; although 
the attorney charged more than originally con- 
tracted, the attorney remedied the situation 
and reimbursed the client the overcharge, even 
though it was after a grievance had been filed. 
Ligon v. Rees, 2010 Ark. 227, 364 S.W.3d 1 
(2010). 

Attorney’s fees awarded in an illegal exaction 
suit satisfied the dictates of this rule because 
the client indicated that he and the attorney 
had agreed from the beginning of the litigation 
that the attorney's fee would be contingent on 
the client’s success; although the written agree- 
ment was not signed until April 19, 2019, it 
stated that it was retroactive to February 12, 
2016, the date the complaint was filed. Walther 
v. Wilson, 2020 Ark. 194, 600 S.W.3d 554 (2020). 


Sanctions. 

Attorney was disbarred as he misappropri- 
ated client funds for his own use and took fluids 
from clients as fees for work that was never 
done, which constituted serious misconduct un- 
der Ark. Sup. Ct. P. Reg. Prof’ Conduct 
§ 17(B)(1), (8) and (4) as misappropriation, 
dishonesty or fraud, and a pattern of similar 
misconduct. Further, the attorney’s prior record 
of public sanctions demonstrated a substantial 
disregard of the lawyer’s professional duties 
and responsibilities under Ark. Sup. Ct. P. Reg. 
Prof’! Conduct § 17(B)(5); the attorney not only 
failed to provide services promised, he misled 
clients about the status of their cases and failed 
to apprise them when the case was dismissed 
through his own misconduct. Ligon v. McCull- 
ough, 303 S.W.3d 78 (Ark. 2009). 


Cited: 

Mason v. Jackson, 323 Ark. 252, 914 S.W.2d 
728 (1996); Page v. Anderson, 85 Ark. App. 538, 
157 S.W.3d 575 (2004); Scott v. Estate of Pren- 
dergast, 90 Ark. App. 66, 204 S.W.3d 110 (2005). 


Rule 1.6. Confidentiality of information. 


(a) A lawyer shall not reveal information relating to representation of a 
client unless the client gives informed consent, the disclosure is impliedly 
authorized in order to carry out the representation or the disclosure is 


permitted by paragraph (b). 


(b) A lawyer may reveal such information to the extent the lawyer reason- 


ably believes necessary: 


(1) to prevent the commission of a criminal act; 

(2) to prevent the client from committing a fraud that is reasonably 
certain to result in injury to the financial interests or property of another 
and in furtherance of which the client has used or is using the lawyer’s 


services; 


(3) to prevent, mitigate or rectify injury to the financial interest or 
property of another that is reasonably certain to result or has resulted from 
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the client’s commission of a crime or fraud in furtherance of which the client 
has used the lawyer’s services; 

(4) to secure legal advice and opinion, aN from the Office of Ethics 
Counsel, about the lawyer’s compliance with these Rules; 

(5) to establish a claim or defense on behalf of the lawyer in a controversy 
between the lawyer and the client, to establish a defense to a criminal charge 
or civil claim against the lawyer based upon conduct in which the client was 


involved, or to respond to allegations in any proceeding concerning the 
lawyer’s representation of the client; 


(6) to comply with other law or a court order; or 
(7) to detect and resolve conflicts of interest between lawyers in different 
firms, but only if the revealed information would not compromise the 
attorney-client privilege or otherwise prejudice the client. 
(c) A lawyer shall make reasonable efforts to prevent the inadvertent or 
unauthorized disclosure of, or unauthorized access to, information relating to 


the representation of a client. 


(d) Neither this Rule nor Rule 1.8(b) nor Rule 1.16(d) prevents the lawyer 
from giving notice of the fact of withdrawal, and the lawyer may also withdraw 
or disaffirm any opinion, document, affirmation or the like. 


HISTORY: Amended June 
amended September 30, 2021. 


26, 2014; 


COMMENT 

[1A] The lawyer is part of a judicial system 
charged with upholding the law. One of the 
lawyer’s functions is to advise clients so that 
they avoid any violation of the law in the proper 
exercise of their rights. The observance of the 
ethical obligation of a lawyer to hold inviolate 
confidential information of the client not only 
facilitates the full development of facts essen- 
tial to proper representation of the client but 
also encourages people to seek early legal as- 
sistance. 

[1] This Rule governs the disclosure by a 
lawyer of information relating to the represen- 
tation of a client during the lawyer’s represen- 
tation of the client. See Rule 1.18 for the 
lawyer’s duties with respect to information pro- 
vided to the lawyer by a prospective client, Rule 
1.9(c)(2) for the lawyer’s duty not to reveal 
information relating to the lawyer’s prior rep- 
resentation of a former client and Rules 1.8(b) 
and 1.9(c)(1) for the lawyer’s duties with re- 
spect to the use of such information to the 
disadvantage of clients and former clients. 

[2] A fundamental principle in the client- 
lawyer relationship is that, in the absence of 
the client’s informed consent, the lawyer must 
not reveal information relating to the represen- 
tation. See Rule 1.0(e) for the definition of 
informed consent. This contributes to the trust 
that is the hallmark of the client-lawyer rela- 
tionship. The client is thereby encouraged to 
seek legal assistance and to communicate fully 
and frankly with the lawyer even as to embar- 


rassing or legally damaging subject matter. The 
lawyer needs this information to represent the 
client effectively and, if necessary, to advise the 
client to refrain from wrongful conduct. Almost 
without exception, clients come to lawyers in 
order to determine their rights and what is, in 
the complex of laws and regulations, deemed to 
be legal and correct. Based upon experience, 
lawyers know that almost all clients follow the 
advice given, and the law is upheld. 

[3] The principle of client-lawyer confidenti- 
ality is given effect by related bodies of law: the 
attorney-client privilege, the work product doc- 
trine and the rule of confidentiality established 
in professional ethics. The attorney-client privi- 
lege and work-product doctrine apply in judi- 
cial and other proceedings in which a lawyer 
may be called as a witness or otherwise re- 
quired to produce evidence concerning a client. 
The rule of client-lawyer confidentiality applies 
in situations other than those where evidence is 
sought from the lawyer through compulsion of 
law. The confidentiality rule, for example, ap- 
plies not only to matters communicated in 
confidence by the client but also to all informa- 
tion relating to the representation, whatever its 
source. A lawyer may not disclose such informa- 
tion except as authorized or required by the 
Rules of Professional Conduct or other law. See 
also Scope. 

[4] Paragraph (a) prohibits a lawyer from 
revealing information relating to the represen- 
tation of a client. This prohibition also applies 
to disclosures by a lawyer that do not in them- 
selves reveal protected information but could 
reasonably lead to the discovery of such infor- 
mation by a third person. A lawyer’s use of a 
hypothetical to discuss issues relating to the 
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representation is permissible so long as there is 
no reasonable likelihood that the listener will 
be able to ascertain the identity of the client or 
the situation involved. 

Authorized Disclosure [5] Except to the 
extent that the client’s instructions or special 
circumstances limit that authority, a lawyer is 
impliedly authorized to make disclosures about 
a client when appropriate in carrying out the 
representation. In some situations, for ex- 
ample, a lawyer may be impliedly authorized to 
admit a fact that cannot properly be disputed or 
to make a disclosure that facilitates a satisfac- 
tory conclusion to a matter. Lawyers in a firm 
may, in the course of the firm’s practice, disclose 
to each other information relating to a client of 
the firm, unless the client has instructed that 
particular information be confined to specified 
lawyers. 

Disclosure Adverse to Client [6] Al- 
though the public interest is usually best 
served by a strict rule requiring lawyers to 
preserve the confidentiality of information re- 
lating to the representation of their clients, the 
confidentiality rule is subject to limited excep- 
tions. For instance, in becoming privy to infor- 
mation about a client, a lawyer may foresee 
that the client or a third person intends to 
commit a crime and may reveal that informa- 
tion to prevent the crime. The overriding value 
of life and physical integrity permits disclosure 
reasonably necessary to prevent death or bodily 
harm. Other future harms as a result of a 
criminal act, such as fraud, damage to economic 
interests, or loss of property which are reason- 
ably certain to occur, also permit disclosure if 
necessary to eliminate the threat. Several situ- 
ations must be distinguished. 

[a] First, the lawyer may not counsel or 
assist a client in conduct that is criminal or 
fraudulent. See Rule 1.2(d). Similarly, a lawyer 
has a duty under Rule 3.3(a)(3) not to use false 
evidence. This duty is essentially a special 
instance of the duty prescribed in Rule 1.2(d) to 
avoid assisting a client in criminal or fraudu- 
lent conduct. 

[b] Second, the lawyer may have been inno- 
cently involved in past conduct by the client 
that was criminal or fraudulent. In such a 
situation the lawyer has not violated Rule 
1.2(d), because to “counsel or assist” criminal or 
fraudulent conduct requires knowing that the 
conduct is of that character. 

[c] Third, the lawyer may learn that a client, 
or a third person, intends prospective conduct 
that is criminal. As stated in paragraph (b)(1), 
the lawyer has professional discretion to reveal 
information in order to prevent the crime which 
the lawyer reasonably believes is intended by 
the client or a third person. It is, of course, 
sometimes difficult for a lawyer to “know” when 
such a purpose will actually be carried out, for 
the client or the third person may have a 
change of mind. 
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Id) The lawyer’s exercise of discretion re- 
quires consideration of such factors as the na- 
ture of the lawyer’s relationship with the client 
and with those who might be injured by the 
client, the lawyer’s own involvement in the 
transaction and factors that may extenuate the 
conduct in question. Where practical, the law- 
yer should seek to persuade the client to take 
suitable action. In any case, a disclosure ad- 
verse to the client’s interest should be no 
greater than the lawyer reasonably believes 
necessary to the purpose. A lawyer’s decision 
not to take preventive action permitted by 
paragraph (b)(1), (b)(2) or (b)(3) does not violate 
this Rule. 

[7] Paragraph (b)(2) is a limited exception to 
the rule of confidentiality that permits the 
lawyer to reveal information to the extent nec- 
essary to enable affected persons or appropriate 
authorities to prevent the client from commit- 
ting a fraud, as defined in Rule 1.0 (d), that is 
reasonably certain to result in injury to the 
financial or property interests of another and in 
furtherance of which the client has used or is 
using the lawyer’s services. Such a serious 
abuse of the client-lawyer relationship by the 
client forfeits the protection of this Rule. The 
client can, of course, prevent such disclosure by 
refraining from the wrongful conduct. Although 
paragraph (b)(2) does not require the lawyer to 
reveal the client’s misconduct the lawyer may 
not counsel or assist the client in conduct the 
lawyer know is fraudulent. See Rule 1.2 (d). See 
also Rule 1.16 with respect to the lawyer’s 
obligation or right to withdraw from the repre- 
sentation of the client in such circumstances, 
and Rule 1.13 (c), which permits the lawyer, 
where the client is an organization, to reveal 
information relating to the representation in 
limited circumstances. 

[8] Paragraph (b)(3) addresses the situation 
in which the lawyer does not learn of the 
client’s crime or fraud until after it has been 
consummated. Although the client no longer 
has the option of preventing disclosure by re- 
fraining from the wrongful conduct, there will 
be situations in which the loss suffered by the 
affected person can be prevented, rectified or 
mitigated. In such situations, the lawyer may 
disclose information relating to the representa- 
tion to the extent necessary to enable the af- 
fected person to prevent or mitigate reasonably 
certain losses or to attempt to recoup their 
losses. Paragraph (b)(3) does not apply when a 
person who has committed a crime or fraud 
thereafter employs a lawyer for representation 
concerning that offense. 

[9] A lawyer’s confidentiality obligations do 
not preclude a lawyer from securing confiden- 
tial legal advice about the lawyer’s personal 
responsibility to comply with these Rules. In 
most situations, disclosing information to se- 
cure such advice will be impliedly authorized 
for the lawyer to carry out the representation. 
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Even when the disclosure is not impliedly au- 
thorized, paragraph (b)(4) permits such disclo- 
sure because of the importance of a lawyer’s 
compliance with the Rules of Professional Con- 
duct. 

[10] Where a legal claim or disciplinary 
charge alleges complicity of the lawyer in a 
client’s conduct or other misconduct of the law- 
yer involving representation of the client, the 
lawyer may respond to the extent the lawyer 
reasonably believes necessary to establish a 
defense. The same is true with respect to a 
claim involving the conduct or representation 
of a former client. Such a charge can arise in a 
civil, criminal, disciplinary or other proceeding 
and can be based on a wrong allegedly commit- 
ted by the lawyer against the client or on a 
wrong alleged by a third person, for example, a 
person claiming to have been defrauded by the 
lawyer and client acting together. The lawyer’s 
right to respond arises when an assertion of 
such complicity has been made. Paragraph 
(b)(5) does not require the lawyer to await the 
commencement of an action or proceeding that 
charges such complicity, so that the defense 
may be established by responding directly to a 
third party who has made such an assertion. 
The right to defend also applies, of course, 
where a proceeding has been commenced. 

[11] Alawyer entitled to a fee is permitted by 
paragraph (b)(5) to prove the services rendered 
in an action to collect it. This aspect of the rule 
expresses the principle that the beneficiary of a 
fiduciary relationship may not exploit it to the 
detriment of the fiduciary. 

[12] Other law may require that a lawyer 
disclose information about a client. Whether 
such a law supersedes Rule 1.6 is a question of 
law beyond the scope of these Rules. When 
disclosure of information relating to the repre- 
sentation appears to be required by other law, 
the lawyer must discuss the matter with the 
client to the extent required by Rule 1.4. If, 
however, the other law supersedes this Rule 
and requires disclosure, paragraph (b)(6) per- 
mits the lawyer to make such disclosures as are 
necessary to comply with the law. 

[13] Paragraph (b)(7) recognizes that law- 
yers in different firms may need to disclose 
limited information to each other to detect and 
resolve conflicts of interest, such as when a 
lawyer is considering an association with an- 
other firm, two or more firms are considering a 
merger, or a lawyer is considering the purchase 
of a law practice. See Rule 1.17, Comment [7]. 
Under these circumstances, lawyers and law 
firms are permitted to disclose limited informa- 
tion, but only once substantive discussions re- 
garding the new relationship have occurred. 
Any such disclosure should ordinarily include 
no more than the identity of the persons and 
entities involved in a matter, a brief summary 
of the general issues involved, and information 
about whether the matter has terminated. 
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Even this limited information, however, should 
be disclosed only to the extent reasonably nec- 
essary to detect and resolve conflicts of interest 
that might arise from the possible new relation- 
ship. Moreover, the disclosure of any informa- 
tion is prohibited if it would compromise the 
attorney-client privilege or otherwise prejudice 
the client (e.g., the fact that a corporate client is 
seeking advice on a corporate takeover that has 
not been publicly announced; that a person has 
consulted a lawyer about the possibility of 
divorce before the person’s intentions are 
known to the person’s spouse; or that a person 
has consulted a lawyer about a criminal inves- 
tigation that has not led to a public charge). 
Under those circumstances, paragraph (a) pro- 
hibits disclosure unless the client or former 
client gives informed consent. A lawyer’s fidu- 
ciary duty to the lawyer’s firm may also govern 
a lawyer’s conduct when exploring an associa- 
tion with another firm and is beyond the scope 
of these Rules. 

[14] Any information disclosed pursuant to 
paragraph (b)(7) may be used or further dis- 
closed only to the extent necessary to detect 
and resolve conflicts of interest. Paragraph 
(b)(7) does not restrict the use of information 
acquired by means independent of any disclo- 
sure pursuant to paragraph (b)(7). Paragraph 
(b)(7) also does not affect the disclosure of 
information within a law firm when the disclo- 
sure is otherwise authorized, see Comment [5], 
such as when a lawyer in a firm discloses 
information to another lawyer in the same firm 
to detect and resolve conflicts of interest that 
could arise in connection with undertaking a 
new representation. 

[15] A lawyer may be ordered to reveal infor- 
mation relating to the representation of a client 
by a court or by another tribunal or governmen- 
tal entity claiming authority pursuant to other 
law to compel the disclosure. Absent informed 
consent of the client to do otherwise, the lawyer 
should assert on behalf of the client all nonf- 
rivolous claims that the order is not authorized 
by other law or that the information sought is 
protected ‘against disclosure by the attorney- 
client privilege or other applicable law. In the 
event of an adverse ruling, the lawyer must 
consult with the chent about the possibility of 
appeal to the extent required by Rule 1.4. 
Unless review is sought, however, paragraph 
(b)(6) permits the lawyer to comply with the 
court’s order. 

[16] Paragraph (b) permits disclosure only to 
the extent the lawyer reasonably believes the 
disclosure is necessary to accomplish one of the 
purposes specified. Where practicable, the law- 
yer should first seek to persuade the client to 
take suitable action to obviate the need for 
disclosure. In any case, a disclosure adverse to 
the client’s interest should be no greater than 
the lawyer reasonably believes necessary to 
accomplish the purpose. If the disclosure will be 
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» made in connection with a judicial proceeding, 
\ the disclosure should be made in a manner that 
_ limits access to the information to the tribunal 
_ or other persons having a need to know it and 
\ appropriate protective orders or other arrange- 
ments should be sought by the lawyer to the 
| fullest extent practicable. 


of these Rules. For a lawyer’s duties when 
sharing information with nonlawyers outside 
the lawyer’s own firm, see Rule 5.3, Comments 
[3]-[4]. 

[19] When transmitting a communication 
that includes information relating to the repre- 
sentation of a client, the lawyer must take 


[17] Paragraph (b) permits but does not re- 
quire the disclosure of information relating to a 
client’s representation to accomplish the pur- 
_poses specified in paragraphs (b)(1) through 
(b)(6). In exercising the discretion conferred by 
' this Rule, the lawyer may consider such factors 
as the nature of the lawyer’s relationship with 
_the client and with those who might be injured 
_by the client, the lawyer’s own involvement in 
_ the transaction and factors that may extenuate 
| the conduct in question. A lawyer’s decision not 
| to disclose as permitted by paragraph (b) does 
not violate this Rule. Disclosure may be re- 
_ quired, however, by other Rules. Some Rules 
require disclosure only if such disclosure would 
be permitted by paragraph (b). See Rules 
1.2(d), 4.1(b), 8.1 and 8.3. Rule 3.3, on the other 
hand, requires disclosure in some circum- 
stances regardless of whether such disclosure is 
permitted by this Rule. See Rule 3.3(c). 

Acting Competently to Preserve Confi- 
| dentiality [18] Paragraph (c) requires a law- 
yer to act competently to safeguard information 
relating to the representation of a client 
against unauthorized access by third parties 
and against inadvertent or unauthorized dis- 
closure by the lawyer or other persons who are 
participating in the representation of the client 
or who are subject to the lawyer’s supervision. 
See Rules 1.1, 5.1 and 5.3. The unauthorized 
access to, or the inadvertent or unauthorized 
disclosure of, information relating to the repre- 
sentation of a client does not constitute a vio- 
lation of paragraph (c) if the lawyer has made 
reasonable efforts to prevent the access or dis- 
closure. Factors to be considered in determin- 
ing the reasonableness of the lawyer’s efforts 
include, but are not limited to, the sensitivity of 
the information, the likelihood of disclosure if 
additional safeguards are not employed, the 
cost of employing additional safeguards, the 
difficulty of implementing the safeguards, and 
the extent to which the safeguards adversely 
affect the lawyer’s ability to represent clients 
(e.g., by making a device or important piece of 
software excessively difficult to use). A client 
may require the lawyer to implement special 
security measures not required by this Rule or 
may give informed consent to forgo security 
measures that would otherwise be required by 
this Rule. Whether a lawyer may be required to 
take additional steps to safeguard a client’s 
information in order to comply with other law, 
such as state and federal laws that govern data 
privacy or that impose notification require- 
ments upon the loss of, or unauthorized access 
to, electronic information, is beyond the scope 


reasonable precautions to prevent the informa- 
tion from coming into the hands of unintended 
recipients. This duty, however, does not require 
that the lawyer use special security measures if 
the method of communication affords a reason- 
able expectation of privacy. Special circum- 
stances, however, may warrant special precau- 
tions. Factors to be considered in determining 
the reasonableness of the lawyer’s expectation 
of confidentiality include the sensitivity of the 
information and the extent to which the privacy 
of the communication is protected by law or by 
a confidentiality agreement. A client may re- 
quire the lawyer to implement special security 
measures not required by this Rule or may give 
informed consent to the use of a means of 
communication that would otherwise be pro- 
hibited by this Rule. Whether a lawyer may be 
required to take additional steps in order to 
comply with other law, such as state and fed- 
eral laws that govern data privacy, is beyond 
the scope of these Rules. 

Former Client [20] The duty of confidenti- 
ality continues after the client-lawyer relation- 
ship has terminated. See Rule 1.9(c)(2). See 
Rule 1.9(c)(1) for the prohibition against using 
such information to the disadvantage of the 
former client. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

The general principle of confidentiality is 
enlarged, under Rule 1.6, in that the confiden- 
tiality requirement applies to all information 
about a client “relating to the representation.” 
Under the Code, DR 4-101, the requirement 
applies only to information governed by the 
attorney-client privilege and to information 
“gained in” the professional relationship that 
“the client has requested be held inviolate or 
the disclosure of which would be embarrassing 
or would be likely to be detrimental to the 
client.” Rule 1.6 thus imposes confidentiality on 
information relating to the representation even 
if it is acquired before or after the relationship 
existed. It does not require the client to indicate 
information that is to be confidential, or permit 
the lawyer to speculate whether particular in- 
formation might be embarrassing or detrimen- 
tal. Furthermore, this definition avoids the 
constricted definition of “confidence” that ap- 
pears in some decisions. 

See Allegaert v. Perot, 434 F. Supp. 790 
(S.D.N.Y. 1977); Moritz v. Medical Protective 
Co., 428 F. Supp. 865 (W.D. Wis. 1977); City of 
Wichita v. Chapman, 521 P.2d 589 (Kan. 1974). 

Rule 1.6(a) permits a lawyer to disclose infor- 
mation where impliedly authorized in order to 
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carry out the representation. Under DR 
4-101(B) and (C), a lawyer cannot disclose “con- 
fidences” unless the client first expressly con- 
sents after disclosure. 

Rule 1.6(b)(1) is similar to DR 4-101(C)(3), 
which provides that a lawyer “may reveal the 
intention of his client to commit a crime and the 
information necessary to prevent the crime.” 
This option exists regardless of the seriousness 
of the proposed crime. 

With regard to Rule 1.6(b)(2), DR 4-101(C)(4) 
provides that a lawyer may reveal “confidences 
or secrets necessary to establish or collect his 
fee or to defend himself or his employers or 
associates against an accusation of wrongful 
conduct.” Rule 1.6(b)(2) enlarges the exception 
to include disclosure of information relating to 
claims by the lawyer other than for his fee; for 
example, recovery of property from the client. It 
narrows the exception dealing with defense 
against claims of wrongful conduct to situa- 
tions where the client’s conduct was involved. 
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Circumstances Giving Rise to Prejudicial 
Conflict of Interests Between Criminal Defen- 
dant and Defense Counsel — State Cases Con- 
cerning Waiver of Conflict: General Consider- 
ations, Related Adjudications and Hearings, 
and Role of Attorney, Attorney’s Prior Repre- 
sentation of Party or Witness as Creating Con- 
flict, and Counsel’s Relationships and Associa- 
tions. 18 A.L.R.7th Art. 3 (2017). 

Attorney Misconduct and Discipline for Vio- 
lations of Lawyers’ Rules of Professional Con- 
duct 1.6 (Confidentiality of Information). 40 
A.L.R.7th Art. 3 (2019). 

U. Ark. Little Rock L.J. Survey — Miscel- 
laneous, 11 U. Ark. Little Rock L.J. 235. 


CASE NOTES 


Organization As Client. 

When a business entity is the client, the 
protected communications are between the at- 
torney and the appropriate representatives or 
employees of the entity. In re Hutchins, 216 
B.R. 11 (Bankr. E.D. Ark. 1997). 

While it is true that a corporation can only 
act through human beings, and the authority to 
assert and waive privilege rests with manage- 
ment, a dissident director is not management; 
such a director has no authority to frustrate the 
attorney-client privilege when the privilege is 
asserted by the corporation, i.e., by the majority 
of directors. In re Hutchins, 216 B.R. 11 (Bankr. 
E.D. Ark. 1997). 


Permitted Testimony. 

Attorney permitted to testify regarding her 
observations of her client’s treatment of client’s 
children and the conditions in the home, while 
attorney was a guest there. Nance v. Arkansas 
Dep’t of Human Servs., 316 Ark. 43, 870 S.W.2d 
721 (1994). 


Cited: 

Drayton v. State, 23 Ark. App. 1, 740 S.W.2d 
147 (1987); Burnette v. Morgan, 303 Ark. 150, 
794 S.W.2d 145 (1990). 


Rule 1.7. Conflict of interest: current clients. 


(a) Except as provided in paragraph (b), a lawyer shall not represent a client 
if the representation involves a concurrent conflict of interest. A concurrent 


conflict of interest exists if: 


(1) the representation of one client will be directly adverse to another 


clients; or 


(2) there is a significant risk that the representation of one or more clients 
will be materially limited by the lawyer’s responsibilities to another client, 
a former client or a third person or by a personal interest of the lawyer, 
(b) Notwithstanding the existence of a concurrent conflict of interest under 

paragraph (a), a lawyer may represent a client if: 

(1) the lawyer reasonably believes that the lawyer will be able to provide 
competent and diligent representation to each affected client; 

(2) the representation is not prohibited by law: 

(3) the representation does not involve the assertion of a claim by one 
client against another client represented by the lawyer in the same litigation 
or other proceeding before a tribunal; and 

(4) each affected client gives informed consent, confirmed in writing, 
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COMMENT 

General Principles [1] Loyalty and inde- 
pendent judgment are essential elements in the 
lawyer’s relationship to a client. Concurrent 
conflicts of interest can arise from the lawyer’s 
responsibilities to another client, a former cli- 
ent or a third person or from the lawyer’s own 
interests. For specific Rules regarding certain 
concurrent conflicts of interest, see Rule 1.8. 
For former client conflicts of interest, see Rule 
1.9. For conflicts of interest involving prospec- 
tive clients, see Rule 1.18. For definitions of 
“informed consent” and “confirmed in writing,” 
see Rule 1.0(e) and (b). 

[2] Resolution of a conflict of interest prob- 
lem under this Rule requires the lawyer to: 1) 
clearly identify the client or clients; 2) deter- 
mine whether a conflict of interest exists; 3) 
decide whether the representation may be un- 
dertaken despite the existence of a conflict, i.e., 
whether the conflict is consentable; and 4) if so, 
consult with the clients affected under para- 
graph (a) and obtain their informed consent, 
confirmed in writing. The clients affected under 
paragraph (a) include both of the clients re- 
ferred to in paragraph (a)(1) and the one or 
more clients whose representation might be 
materially limited under paragraph (a)(2). 

[3] A conflict of interest may exist before 
representation is undertaken, in which event 
the representation must be declined, unless the 
lawyer obtains the informed consent of each 
client under the conditions of paragraph (b). To 
determine whether a conflict of interest exists, 
a lawyer should adopt reasonable procedures, 
appropriate for the size and type of firm and 
practice, to determine in both litigation and 
non-litigation matters the persons and issues 
involved. See also Comment to Rule 5.1. Igno- 
rance caused by a failure to institute such 
procedures will not excuse a lawyer’s violation 
of this Rule. As to whether a client-lawyer 
relationship exists or, having once been estab- 
lished, is continuing, see Comment to Rule 1.3 
and Scope, 

[4] If a conflict arises after representation 
has been undertaken, the lawyer must with- 
draw from the representation, unless the law- 
yer has obtained the informed consent of the 
client under the conditions of paragraph (b). 
See Rule 1.16. Where more than one client is 
involved, whether the lawyer may continue to 
represent any of the clients is determined both 
by the lawyer’s ability to comply with duties 
owed to the former client and by the lawyer’s 
ability to represent adequately the remaining 
client or clients, given the lawyer’s duties to the 
former client. See Rule 1.9. Comments (5) and 
(29). 

[5] Unforeseeable developments, such as 
changes in corporate and other organizational 
affiliations or the addition or realignment of 
parties in litigation, might create conflicts in 
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the midst of a representation, as when a com- 
pany sued by the lawyer on behalf of one client 
is bought by another client represented by the 
lawyer in an unrelated matter. Depending on 
the circumstances, the lawyer may have the 
option to withdraw from one of the representa- 
tions in order to avoid the conflict. The lawyer 
must seek court approval where necessary and 
take steps to minimize harm to the clients. See 
Rule 1.16. The lawyer must continue to protect 
the confidences of the client from whose repre- 
sentation the lawyer has withdrawn. See Rule 
T9(¢). 

Identifying Conflicts of Interest: Di- 
rectly Adverse [6] Loyalty to a current client 
prohibits undertaking representation directly 
adverse to that client without that client’s in- 
formed consent. Thus, absent consent, a lawyer 
may not act as an advocate in one matter 
against a person the lawyer represents in some 
other matter, even when the matters are wholly 
unrelated. The client as to whom the represen- 
tation is directly adverse is likely to feel be- 
trayed, and the resulting damage to the client- 
lawyer relationship is likely to impair the 
lawyer’s ability to represent the client effec- 
tively. In addition, the client on whose behalf 
the adverse representation is undertaken rea- 
sonably may fear that the lawyer will pursue 
that client’s case less effectively out of defer- 
ence to the other client, i.e., that the represen- 
tation may be materially limited by the law- 
yer’s interest in retaining the current client. 
Similarly, a directly adverse conflict may arise 
when a lawyer is required to cross-examine a 
client who appears as a witness in a lawsuit 
involving another client, as when the testimony 
will be damaging to the client who is repre- 
sented in the lawsuit. On the other hand, 
simultaneous representation in unrelated mat- 
ters of clients whose interests are only economi- 
cally adverse, such as representation of compet- 
ing economic enterprises in unrelated 
litigation, does not ordinarily constitute a con- 
flict of interest and thus may not require con- 
sent of the respective clients. 

[7] Directly adverse conflicts can also arise 
in transactional matters. For example, if a 
lawyer is asked to represent the seller of a 
business in negotiations with a buyer repre- 
sented by the lawyer, not in the same transac- 
tion but in another, unrelated matter, the law- 
yer could not undertake the representation 
without the informed consent of each client. 

Identifying Conflicts of Interest: Mate- 
rial Limitation [8] Even where there is no 
direct adverseness, a conflict of interest exists if 
there is a significant risk that a lawyer’s ability 
to consider, recommend or carry out an appro- 
priate course of action for the client will be 
materially limited as a result of the lawyer’s 
other responsibilities or interests. For example, 
a lawyer asked to represent several individuals 
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seeking to form a joint venture is likely to be 
materially limited in the lawyer’s ability to 
recommend or advocate all possible positions 
that each might take because of the lawyer’s 
duty of loyalty to the others. The conflict in 
effect forecloses alternatives that would other- 
wise be available to the client. The mere possi- 
bility of subsequent harm does not itself re- 
quire disclosure and consent. The critical 
questions are the likelihood that a difference in 
interests will eventuate and, if it does, whether 
it will materially interfere with the lawyer’s 
independent professional judgment in consider- 
ing alternatives or foreclose courses of action 
that reasonably should be pursued on behalf of 
the client. 

Lawyer’s Responsibilities to Former Cli- 
ents and Other Third Persons [9] In addi- 
tion to conflicts with other current clients, a 
lawyer’s duties of loyalty and independence 
may be materially limited by responsibilities to 
former clients under Rule 1.9 or by the lawyer’s 
responsibilities to other persons, such as fidu- 
ciary duties arising from a lawyer’s service as a 
trustee, executor or corporate director. 

Personal Interest Conflicts [10] The law- 
yer’s own interests should not be permitted to 
have an adverse effect on representation of a 
client. For example, if the probity of a lawyer’s 
own conduct in a transaction is in serious 
question, it may be difficult or impossible for 
the lawyer to give a client detached advice. 
Similarly, when a lawyer has discussions con- 
cerning possible employment with an opponent 
of the lawyer’s client, or with a law firm repre- 
senting the opponent, such discussions could 
materially limit the lawyer’s representation of 
the client. In addition, a lawyer may not allow 
related business interests to affect representa- 
tion, for example, by referring clients to an 
enterprise in which the lawyer has an undis- 
closed financial interest. See Rule 1.8 for spe- 
cific Rules pertaining to a number of personal 
interest conflicts, including business transac- 
tions with clients. See also Rule 1.10 (personal 
interest conflicts under Rule 1.7 ordinarily are 
not imputed to other lawyers in a law firm). 

[11] When lawyers representing different cli- 
ents in the same matter or in substantially 
related matters are closely related by blood or 
marriage, there may be a significant risk that 
client confidences will be revealed and that the 
lawyer’s family relationship will interfere with 
both loyalty and independent professional judg- 
ment. As a result, each client is entitled to know 
of the existence and implications of the rela- 
tionship between the lawyers before the lawyer 
agrees to undertake the representation. Thus, a 
lawyer related to another lawyer, e.g., as par- 
ent, child, sibling or spouse, ordinarily may not 
represent a client in a matter where that law- 
yer is representing another party, unless each 
client gives informed consent. The disqualifica- 
tion arising from a close family relationship is 
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personal and ordinarily is not imputed to mem- 
bers of firms with whom the lawyers are asso- 
ciated. See Rule 1.10 and Rule 1.8 (1). 

[12] A lawyer is prohibited from engaging in 
sexual relationships with a client unless the 
sexual relationship predates the formation of 
the client-lawyer relationship. See Rule 1.8(). 

Interest of Person Paying for a Lawyer’s 
Service [13] A lawyer may be paid from a 
source other than the client, including a co- 
client, if the client is informed of that fact and 
consents and the arrangement does not com- 
promise the lawyer’s duty of loyalty or indepen- 
dent judgment to the client. See Rule 1.8(f). For 
example, when an insurer and its insured have 
conflicting interests in a matter arising from a 
liability insurance agreement, and the insurer 
is required to provide special counsel for the 
insured, the arrangement should assure the 
special counsel’s professional independence. So 
also, when a corporation and its directors or 
employees are involved in a controversy in 
which they have conflicting interests, the cor- 
poration may provide funds for separate legal 
representation of the directors or employees, if 
the clients consent after consultation and the 
arrangement ensures the lawyer’s professional 
independence. If acceptance of the payment 
from any other source presents a significant 
risk that the lawyer’s representation of the 
client will be materially limited by the lawyer’s 
own interest in accommodating the person pay- 
ing the lawyer’s fee or by the lawyer’s respon- 
sibilities to a payer who is also a co-client, then 
the lawyer must comply with the requirements 
of paragraph (b) before accepting the represen- 
tation, including determining whether the con- 
flict is consentable and, if so, that the client has 
adequate information about the material risks 
of the representation. 

Prohibited Representations [14] Ordi- 
narily, clients may consent to representation 
notwithstanding a conflict. However, as indi- 
cated in paragraph (b), some conflicts are non- 
consentable, meaning that the lawyer involved 
cannot properly ask for such agreement or 
provide representation on the basis of the cli- 
ent’s consent. When the lawyer is representing 
more than one client, the question of consent- 
ability must be resolved as to each client. 

[15] Consentability is typically determined 
by considering whether the interests of the 
clients will be adequately protected if the cli- 
ents are permitted to give their informed con- 
sent to representation burdened by a conflict of 
interest. Thus, under paragraph (b)(1), repre- 
sentation is prohibited if in the circumstances 
the lawyer cannot reasonably conclude that the 
lawyer will be able to provide competent and 
diligent representation. See Rule 1.1 (compe- 
tence) and Rule 1.3 (diligence). 

[16] Paragraph (b)(2) describes conflicts that 
are nonconsentable because the representation 
is prohibited by applicable law. For example, in 
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some states substantive law provides that the 
same lawyer may not represent more than one 
defendant in a capital case, even with the 
consent of the clients, and under federal crimi- 
nal statutes certain representations by a for- 
mer government lawyer are prohibited, despite 
the informed consent of the former client. In 
addition, decisional law in some states limits 
the ability of a governmental client, such as a 
municipality, to consent to a conflict of interest. 

[17] Paragraph (b)(3) describes conflicts that 
are nonconsentable because of the institutional 
interest in vigorous development of each cli- 
ent’s position when the clients are aligned di- 
rectly against each other in the same litigation 
or other proceeding before a tribunal. Whether 
clients are aligned directly against each other 
within the meaning of this paragraph requires 
examination of the context of the proceeding. 
Although this paragraph does not preclude a 
lawyer’s multiple representation of adverse 
parties to a mediation (because mediation is 
not a proceeding before a “tribunal” under Rule 
1.0(m)), such representation may be precluded 
by paragraph (b)(1). 

Informed Consent [18] Informed consent 
requires that each affected client be aware of 
the relevant circumstances and of the material 
and reasonably foreseeable ways that the con- 
flict could have adverse effects on the interests 
of that client. See Rule 1.0(e) (informed con- 
sent). The information required depends on the 
nature of the conflict and the nature of the risks 
involved. When representation of multiple cli- 
ents in a single matter is undertaken, the 
information must include the implications of 
the common representation, including possible 
effects on loyalty, confidentiality and the attor- 
ney-client privilege and the advantages and 
risks involved. See Comments [30] and [31] 
(effect of common representation on confidenti- 
ality). 

[19] Under some circumstances it may be 
impossible to make the disclosure necessary to 
obtain consent. For example, when the lawyer 
represents different clients in related matters 
and one of the clients refuses to consent to the 
disclosure necessary to permit the other client 
to make an informed decision, the lawyer can- 
not properly ask the latter to consent. In some 
cases the alternative to common representation 
can be that each party may have to obtain 
separate representation with the possibility of 
incurring additional costs. These costs, along 
with the benefits of securing separate represen- 
tation, are factors that may be considered by 
the affected client in determining whether com- 
mon representation is in the client’s interests. 

Consent Confirmed in Writing [20] Para- 
graph (b) requires the lawyer to obtain the 
informed consent of the client, confirmed in 
writing. Such a writing may consist of a docu- 
ment executed by the client or one that the 
lawyer promptly records and transmits to the 
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client following an oral consent. See Rule 
1.0(b). See also Rule 1.0(n) (writing includes 
electronic transmission). If it is not feasible to 
obtain or transmit the writing at the time the 
client gives informed consent, then the lawyer 
must obtain or transmit it within a reasonable 
time thereafter. See Rule 1.0(b). The require- 
ment of a writing does not supplant the need in 
most cases for the lawyer to talk with the client, 
to explain the risks and advantages, if any, of 
representation burdened with a conflict of in- 
terest, as well as reasonably available alterna- 
tives, and to afford the client a reasonable 
opportunity to consider the risks and alterna- 
tives and to raise questions and concerns. 
Rather, the writing is required in order to 
impress upon clients the seriousness of the 
decision the client is being asked to make and 
to avoid disputes or ambiguities that might 
later occur in the absence of a writing. 

Revoking Consent [21] A client who has 
given consent to a conflict may revoke the 
consent and, like any other client, may termi- 
nate the lawyer’s representation at any time. 
Whether revoking consent to the client’s own 
representation precludes the lawyer from con- 
tinuing to represent other clients depends on 
the circumstances, including the nature of the 
conflict, whether the client revoked consent 
because of a material change in circumstances, 
the reasonable expectations of the other client 
and whether material detriment to the other 
clients or the lawyer would result. 

Consent to Future Conflict [22] Whether 
a lawyer may properly request a client to waive 
conflicts that might arise in the future is sub- 
ject to the test of paragraph (b). The effective- 
ness of such waivers is generally determined by 
the extent to which the client reasonably un- 
derstands the material risks that the waiver 
entails. The more comprehensive the explana- 
tion of the types of future representations that 
might arise and the actual and reasonably 
foreseeable adverse consequences of those rep- 
resentations, the greater the likelihood that the 
client will have the requisite understanding. 
Thus, if the client agrees to consent to a par- 
ticular type of conflict with which the client is 
already familiar, then the consent ordinarily 
will be effective with regard to that type of 
conflict. If the consent is general and open- 
ended, then the consent ordinarily will be inef- 
fective, because it is not reasonably likely that 
the client will have understood the material 
risks involved. On the other hand, if the client 
is an experienced user of the legal services 
involved and is reasonably informed regarding 
the risk that a conflict may arise, such consent 
is more likely to be effective, particularly if, 
e.g., the client is independently represented by 
other counsel in giving consent and the consent 
is limited to future conflicts unrelated to the 
subject of the representation. In any case, ad- 
vance consent cannot be effective if the circum- 
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stances that materialize in the future are such 
as would make the conflict nonconsentable un- 
der paragraph (b). 

Conflicts in Litigation [23] Paragraph 
(b)(3) prohibits representation of opposing par- 
ties in the same litigation, regardless of the 
clients’ consent. On the other hand, simultane- 
ous representation of parties whose interests in 
litigation may conflict, such as coplaintiffs or 
codefendants, is governed by paragraph (a)(2). 
A conflict may exist by reason of substantial 
discrepancy in the parties’ testimony, incompat- 
ibility in positions in relation to an opposing 
party or the fact that there are substantially 
different possibilities of settlement of the 
claims or liabilities in question. Such conflicts 
can arise in criminal cases as well as civil. The 
potential for conflict of interest in representing 
multiple defendants in a criminal case is so 
grave that ordinarily a lawyer should decline to 
represent more than one codefendant. On the 
other hand, common representation of persons 
having similar interests in civil litigation is 
proper if the requirements of paragraph (b) are 
met. 

[24] Ordinarily a lawyer may take inconsis- 
tent legal positions in different tribunals at 
different times on behalf of different clients. 
The mere fact that advocating a legal position 
on behalf of one client might create precedent 
adverse to the interests of a client represented 
by the lawyer in an unrelated matter does not 
create a conflict of interest. A conflict of interest 
exists, however, if there is a significant risk 
that a lawyer’s action on behalf of one client 
will materially limit the lawyer’s effectiveness 
in representing another client in a different 
case; for example, when a decision favoring one 
client will create a precedent likely to seriously 
weaken the position taken on behalf of the 
other client. Factors relevant in determining 
whether the clients need to be advised of the 
risk include: where the cases are pending, 
whether the issue is substantive or procedural, 
the temporal relationship between the matters, 
the significance of the issue to the immediate 
and long-term interests of the clients involved 
and the clients’ reasonable expectations in re- 
taining the lawyer. If there is significant risk of 
material limitation, then absent informed con- 
sent of the affected clients, the lawyer must 
refuse one of the representations or withdraw 
from one or both matters. 

[25] When a lawyer represents or seeks to 
represent a class of plaintiffs or defendants in a 
class-action lawsuit, unnamed members of the 
class are ordinarily not considered to be clients 
of the lawyer for purposes of applying para- 
graph (a)(1) of this Rule. Thus, the lawyer does 
not typically need to get the consent of such a 
person before representing a client suing the 
person in an unrelated matter. Similarly, a 
lawyer seeking to represent an opponent in a 
class action does not typically need the consent 


ARKANSAS COURT RULES 


Rule 1.7 


of an unnamed member of the class whom the 
lawyer represents in an unrelated matter. 

Nonlitigation Conflicts [26] Conflicts of 
interest under paragraphs (a)(1) and (a)(2) 
arise in contexts other than litigation. For a 
discussion of directly adverse conflicts in trans- 
actional matters, see Comment [7]. Relevant 
factors in determining whether there is signifi- 
cant potential for material limitation include 
the duration and intimacy of the lawyer’s rela- 
tionship with the client or clients involved, the 
functions being performed by the lawyer, the 
likelihood that disagreements will arise and 
the likely prejudice to the client from the con- 
flict. The question is often one of proximity and 
degree. See Comment [8]. 

[27] For example, conflict questions may 
arise in estate planning and estate administra- 
tion. A lawyer may be called upon to prepare 
wills for several family members, such as hus- 
band and wife, and, depending upon the cir- 
cumstances, a conflict of interest may be pres- 
ent. In estate administration the identity of the 
client may be unclear under the law of a par- 
ticular jurisdiction. Under one view, the client 
is the fiduciary; under another view the client is 
the estate or trust, including its beneficiaries. 
In order to comply with conflict of interest 
rules, the lawyer should make clear the law- 
yer’s relationship to the parties involved. 

[28] Whether a conflict is consentable de- 
pends on the circumstances. For example, a 
lawyer may not represent multiple parties to a 
negotiation whose interests are fundamentally 
antagonistic to each other, but common repre- 
sentation is permissible where the clients are 
generally aligned in interest even though there 
is some difference in interest among them. 
Thus, a lawyer may seek to establish or adjust 
a relationship between clients on an amicable 
and mutually advantageous basis; for example, 
in helping to organize a business in which two 
or more clients are entrepreneurs, working out 
the financial reorganization of an enterprise in 
which two or more clients have an interest or 
arranging a property distribution in settlement 
of an estate. The lawyer seeks to resolve poten- 
tially adverse interests by developing the par- 
ties’ mutual interests. Otherwise, each party 
might have to obtain separate representation, 
with the possibility of incurring additional cost, 
complication or even litigation. Given these and 
other relevant factors, the clients may prefer 
that the lawyer act for all of them. 

Special Considerations in Common Rep- 
resentation [29] In considering whether to 
represent multiple clients in the same matter, a 
lawyer should be mindful that if the common 
representation fails because the potentially ad- 
verse interests cannot be reconciled, the result 
can be additional cost, embarrassment and 
recrimination. Ordinarily, the lawyer will be 
forced to withdraw from representing all of the 
clients if the common representation fails. In 
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» some situations, the risk of failure is so great 
| that multiple representation is plainly impos- 
sible. For example, a lawyer cannot undertake 
»common representation of clients where con- 
‘tentious litigation or negotiations between 
| them are imminent or contemplated. Moreover, 
\. because the lawyer is required to be impartial 


cumstances and, thus, that the clients may be 
required to assume greater responsibility for 
decisions than when each client is separately 
represented. Any limitations on the scope of the 
representation made necessary as a result of 
the common representation should be fully ex- 
plained to the clients at the outset of the 


between commonly represented clients, repre- 
-sentation of multiple clients is improper when 
‘it is unlikely that impartiality can be main- 
| tained. Generally, if the relationship between 
the parties has already assumed antagonism, 
the possibility that the clients’ interests can be 
adequately served by common representation is 
not very good. Other relevant factors are 
whether the lawyer subsequently will repre- 
sent both parties on a continuing basis and 
whether the situation involves creating or ter- 
minating a relationship between the parties. 

[30] A particularly important factor in deter- 
_-mining the appropriateness of common repre- 
sentation is the effect on client-lawyer confi- 
dentiality and the attorney-client privilege. 
With regard to the attorney-client privilege, the 
prevailing rule is that, as between commonly 
represented clients, the privilege does not at- 
tach. Hence, it must be assumed that if litiga- 
_ tion eventuates between the clients, the privi- 
lege will not protect any such communications, 
and the clients should be so advised. 

[31] As to the duty of confidentiality, contin- 
ued common representation will almost cer- 
tainly be inadequate if one client asks the 
lawyer not to disclose to the other client infor- 
mation relevant to the common representation. 
This is so because the lawyer has an equal duty 
of loyalty to each client, and each client has the 
right to be informed of anything bearing on the 
representation that might affect that client’s 
interests and the right to expect that the law- 
yer will use that information to that client’s 
benefit. See Rule 1.4. The lawyer should, at the 
outset of the common representation and as 
part of the process of obtaining each client’s 
informed consent, advise each client that infor- 
mation will be shared and that the lawyer will 
have to withdraw if one client decides that 
some matter material to the representation 
should be kept from the other. In limited cir- 
cumstances, it may be appropriate for the law- 
yer to proceed with the representation when 
the clients have agreed, after being properly 
informed, that the lawyer will keep certain 
information confidential. For example, the law- 
yer may reasonably conclude that failure to 
disclose one client’s trade secrets to another 
client will not adversely affect representation 
involving a joint venture between the clients 
and agree to keep that information confidential 
with the informed consent of both clients. 

[32] When seeking to establish or adjust a 
relationship between clients, the lawyer should 
make clear that the lawyer’s role is not that of 
partisanship normally expected in other cir- 


representation. See Rule 1.2(c). 

[33] Subject to the above limitations, each 
client in the common representation has the 
right to loyal and diligent representation and 
the protection of Rule 1.9 concerning the obli- 
gations to a former client. The client also has 
the right to discharge the lawyer as stated in 
Rule 1.16. 

Organizational Clients [34] A lawyer who 
represents a corporation or other organization 
does not, by virtue of that representation, nec- 
essarily represent any constituent or affiliated 
organization, such as a parent or subsidiary. 
See Rule 1.13(a). Thus, the lawyer for an orga- 
nization is not barred from accepting represen- 
tation adverse to an affiliate in an unrelated 
matter, unless the circumstances are such that 
the affiliate should also be considered a client of 
the lawyer, there is an understanding between 
the lawyer and the organizational client that 
the lawyer will avoid representation adverse to 
the client’s affiliates, or the lawyer’s obligations 
to either the organizational client or the new 
client are likely to limit materially the lawyer’s 
representation of the other client. 

[35] A lawyer for a corporation or other or- 
ganization who is also a member of its board of 
directors should determine whether the respon- 
sibilities of the two roles may conflict. The 
lawyer may be called on to advise the corpora- 
tion in matters involving actions of the direc- 
tors. Consideration should be given to the fre- 
quency with which such situations may arise, 
the potential intensity of the conflict, the effect 
of the lawyer’s resignation from the board and 
the possibility of the corporation’s obtaining 
legal advice from another lawyer in such situ- 
ations. If there is material risk that the dual 
role will compromise the lawyer’s independence 
of professional judgment, the lawyer should not 
serve as a director or should cease to act as the 
corporation’s lawyer when conflicts of interest 
arise. The lawyer should advise the other mem- 
bers of the board that in some circumstances 
matters discussed at board meetings while the 
lawyer is present in the capacity of director 
might not be protected by the attorney-client 
privilege and that conflict of interest consider- 
ations might require the lawyer’s recusal as a 
director or might require the lawyer and the 
lawyer’s firm to decline representation of the 
corporation in a matter. 

Conflict Charged by an Opposing Party 
[36] Resolving questions of conflict of interest 
is primarily the responsibility of the lawyer 
undertaking the representation. In litigation, a 
court may raise the question when there is 
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reason to infer that the lawyer has neglected 
the responsibility. In a criminal case, inquiry by 
the court is generally required when a lawyer 
represents multiple defendants. Where the con- 
flict is such as clearly to call in question the fair 
or efficient administration of justice, opposing 
counsel may properly raise the question. Such 
an objection should be viewed with caution, 
however, for it can be misused as a technique of 
harassment. See Scope. 

[37] As an integral part of the lawyer’s duty 
to prevent conflict of interests, the lawyer must 
strive to avoid not only professional impropri- 
ety, but also the appearance of impropriety. The 
duty to avoid the appearance of impropriety is 
not a mere phrase. It is part of the foundation 
upon which are built the rules that guide law- 
yers in their moral and ethical conduct. This 
obligation should be considered in any instance 
where a violation of the Rules of Professional 
Conduct are at issue. The principle pervades 
these Rules and embodies their spirit. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

DR 5-101(A) provides that “Except with the 
consent of his client after full disclosure, a law- 
yer shall not accept employment if the exercise of 
his professional judgment on behalf of the client 
will be or reasonably may be affected by his own 
financial, business, property, or personal inter- 
ests.” DR 5-105(A) provides that “A lawyer shall 
decline proffered employment if the exercise of 
his independent professional judgment in behalf 
of a client will be or is likely to be adversely 
affected by the acceptance of the proffered em- 
ployment, or if it would be likely to involve him 
in representing differing interests, except to the 
extent permitted under DR 5-105(C).” DR 
5-105(C) provides that “In the situations covered 
by DR 5-105(A) and (B), a lawyer may represent 
multiple clients if it is obvious that he can 
adequately represent the interest of each and if 
each consents to the representation after full 
disclosure of the possible effect of such represen- 
tation on the exercise of his independent profes- 
sional judgment on behalf of each.” DR 5-107(B) 
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provides that “A lawyer shall not permit a per- 
son who recommends, employs, or pays him to 
render legal services for another to direct or 
regulate his professional judgment in rendering 
such services.” 

-Rule 1.7 goes beyond DR 5-105(A) in requir- 
ing that, when the lawyer’s other interests are 
involved, not only must the client consent after 
consultation but also that, independent of such 
consent, the representation reasonably appears 
not to be adversely affected by the lawyer’s 
other interests. This requirement appears to be 
the intended meaning of the provision in DR 
5-105(C) that “it is obvious that he can ad- 
equately represent” the client, and is implicit in 
EC 5-2, which states that “A lawyer should not 
accept proffered employment if his personal 
interests or desires will, or there is a reasonable 
possibility that they will, adversely affect the 
advice to be given or services to be rendered the 
prospective client.” 
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CASE NOTES 


Appearance of Impropriety. 

Court has consistently taken strong positions 
in situations where the public’s confidence in 
attorneys might be eroded by the appearance of 
a conflict of interest; and the fact that Canon 9 
of the ABA Code of Professional Responsibility 
is not in the Arkansas Rules of Professional 
Conduct does not mean that lawyers no longer 
have to avoid the appearance of impropriety. 
First Am. Carriers, Inc. v. Kroger Co., 302 Ark. 
86, 787 S.W.2d 669 (1990). 

Court found no appearance of impropriety 
established where firm represented hospital’s 
insurer in defense of plaintiff’s malpractice 
claim and then represented the hospital in 


defense of plaintiff’s Freedom of Information 
Act claim, even if firm was found to be “mate- 
rially limited” in its representation of hospital, 
as hospital gave its consent after consultation. 
Saline Mem. Hosp. v. Berry, 321 Ark. 588, 906 
S.W.2d 297 (1995). 


Conduct Toward Opposing Parties. 

Where victim provided no evidence of store’s 
counsel’s personal animus toward victim or 
evidence of counsel placing personal interests 
over store’s interests, trial court.did not err by 
denying victim’s motion to disqualify store’s 
counsel. Whaley v. Kroger Co., 352 Ark. 122, 98 
S.W.3d 824 (2008). 
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Corporate Representation. 

Insurance company was prohibited by § 16- 
22-211 from appointing one of its in-house at- 
torneys to represent a defendant insured in 
litigation arising out of an accident. It was 
undisputed that the insurer was not and would 
not become a party to the lawsuit as provided in 
one of the exceptions to § 16-22-211. Brown v. 
Kelton, 2011 Ark. 93, 380 S.W.3d 361 (2011). 


Discretion. 

By finding that it should not disqualify an 
attorney except on a basis that would mandate 
a mistrial, but that it should instead defer to 
the individual attorney to decide whether a 
conflict existed in accordance with the attor- 
ney’s own judgment, the chancery court erred. 
Norman v. Norman, 333 Ark. 644, 970 S.W.2d 
270 (1998), overruled in part, Park Apts. at 
Fayetteville, LP v. Plants, 2018 Ark. 172, 545 
S.W.3d 755 (2018). 

A violation of the Arkansas Rules of Profes- 
sional Conduct does not automatically compel 
disqualification; rather, such matters involve 
the exercise of judicial discretion. Norman v. 
Norman, 333 Ark. 644, 970 S.W.2d 270 (1998), 
overruled in part, Park Apts. at Fayetteville, 
LP v. Plants, 2018 Ark. 172, 545 S.W.3d 755 
(2018). 


Disqualification. 

No abuse of discretion in granting the motion 
for disqualification, because the attorney failed 
to obtain written informed consent until after 
the court issued its ruling, and the consent that 
he filed was not from each affected client. 
Murphy v. Bunge N. Am., Inc., 2013 Ark. App. 
372 (2013). 


Inherent Conflicts. 

When a lawyer is on the board of a hospital, 
the lawyer owes a fiduciary duty to the hospi- 
tal, and the lawyer should not take any action 
that conflicts with that duty, such as filing a 
suit against the hospital. After the lawyer’s 
term on the board ends, the lawyer should not 
take any action to the detriment of the hospital 
when that action is based upon confidential 
information the attorney gained during the 
fiduciary relationship. Berry v. Saline Mem. 
Hosp., 322 Ark. 182, 907 S.W.2d 736 (1995). 


No Conflict of Interest. 

Evidence sufficient to find that there was not 
a conflict of interest. Brewer v. Lacefield, 301 
Ark. 358, 784 S.W.2d 156 (1990). 

There was no violation of this rule where the 
lawyers who brought wrongful death action 
had only one client, the surviving spouse as 
personal representative, and the court’s later 
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determination that the surviving spouse should 
have been removed because of the invalidity of 
the marriage and her lack of priority for ap- 
pointment as administratrix under the probate 
code, had no bearing on evaluation of the con- 
duct of the lawyers who brought the wrongful 
death action with permission of the court. Stan- 
dridge v. Standridge, 304 Ark. 364, 803 S.W.2d 
496 (1991). 

Arguments made by the attorney for an es- 
tate in an ancillary probate proceeding on be- 
half of the personal representative charged 
with probating the decedent’s holographic will 
which happened to be consistent with the inter- 
ests of the sole devisee under the will did not 
prejudice the remaining potential heirs and did 
not require his disqualification from represent- 
ing the estate; his actions throughout the pro- 
ceedings reflected conscientious legal services 
consistent with the duties of counsel for a 
personal representative in an ancillary pro- 
bate. Craig v. Carrigo, 340 Ark. 624, 12 S.W.3d 
229 (2000). 

Trial court did not err by rejecting postcon- 
viction petitioner’s claim that his trial counsel 
had a conflict of interest, which was not rem- 
edied by a valid waiver, based on a romantic 
relationship between the prosecutor and coun- 
sel’s law firm partner; trial counsel testified 
that he did not feel that his law firm partner’s 
relationship with the prosecutor gave him ei- 
ther a favorable or an unfavorable edge and the 
law firm partner was not involved in petition- 
er’s defense. Green v. State, 2020 Ark. App. 130, 
595 S.W.3d 423 (2020). 


Prohibited Representations. 

Attorney’s past representation of a creditor, 
by itself, did not create a disqualifying conflict, 
as the attorney had been removed from a dis- 
pute between debtor and creditor for seven 
years, was not involved in a settlement agree- 
ment, and had no privileged or special knowl- 
edge of the terms of the current debt that 
resulted from the settlement agreement. How- 
ever, the attorney's current representation of 
creditor in an unrelated matter, when consid- 
ered in the context of his past involvement, 
signaled a conflict and thus, debtor’s applica- 
tion to employ the attorney over the creditor’s 
objection was denied. In re Meier, No. 5:13-bk- 
74143, No. Ch 11, 2014 Bankr. LEXIS 5425 
(Bankr. W.D. Ark. May 16, 2014). 


Cited: 

Womack v. First State Bank, 21 Ark. App. 33, 
728 S.W.2d 194 (1987); Purtle v. McAdams, 317 
Ark. 499, 879 S.W.2d 401 (1994); In re Starr, 
986 F. Supp. 1144 (E.D. Ark. 1997); Etoch v. 
Simes, 340 Ark. 449, 10 S.W.3d 866 (2000). 


Rule 1.8. Conflict of interest: current clients: specific rule. 


(a) A lawyer shall not enter into a business transaction with a client or 
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knowingly acquire an ownership, possessory, security or other pecuniary 
interest adverse to a client unless: | 

(1) the transaction and terms on which the lawyer acquires the interest 
are fair and reasonable to the client and are fully disclosed and transmitted 
in writing in a manner that can be reasonably understood by the client; 

(2) the client is advised in writing of the desirability of seeking and is 
given a reasonable opportunity to seek the advice of independent legal 
counsel in the transaction; and 

(3) the client gives informed consent, in a writing signed by the client, to 
the essential terms of the transaction and the lawyer’s role in the transac- 
tion, including whether the lawyer is representing the client in the trans- 
action. 

(b) A lawyer shall not use information relating to representation of a client 
to the disadvantage of the client unless the client gives informed consent, in a 
writing signed by the client, except as permitted or required by these Rules. 

(c) A lawyer shall not solicit any substantial gift from a client, including a 
testamentary gift, or prepare on behalf of a client an instrument giving the 
lawyer or a person related to the lawyer any substantial gift unless the lawyer 
or other recipient of the gift is related to the client. For purposes of this 
paragraph, related persons include the spouse or a person within the third 
degree of relationship to the lawyer or the client. The following persons are 
relatives within the third degree of relationship: Great-grandparent, grand- 
parent, parent, uncle, aunt, brother, sister, child, grandchild, great-grand 
child, nephew or niece. 

(d) Prior to the conclusion of representation of a client, a lawyer shall not 
make or negotiate an agreement giving the lawyer literary or media rights to 
a portrayal or account based in substantial part on information relating to the 
representation. 

(e) A lawyer shall not provide financial assistance to a client in connection 
with pending or contemplated litigation, except that: 

(1) a lawyer may advance court costs and expenses of litigation, the 
repayment of which may be contingent on the outcome of the matter; and 

(2) a lawyer representing an indigent client may pay court costs and 
expenses of litigation on behalf of the client. 

(f) Alawyer shall not accept compensation for representing a client from one 
other than the client unless: 

(1) the client gives informed consent; 

(2) there is no interference with the lawyer’s independence of professional 
judgment or with the client-lawyer relationship; and 

(3) information relating to representation of a client is protected as 
required by Rule 1.6. 

(g) A lawyer who represents two or more clients shall not participate in 
making an aggregate settlement of the claims of or against the clients, or in a 
criminal case an aggregated agreement as to guilty or nolo contendere pleas, 
unless each client gives informed consent, in a writing signed by the client. The 
lawyer’s disclosure shall include the existence and nature of all the claims or 
plees involved and of the participation of each person in the settlement. 

(h) A lawyer shall not: 

(1) make an agreement prospectively limiting the lawyer’s liability to a 
client for malpractice unless the client is represented by independent legal 
counsel, or 

(2) settle a claim or potential claim for such liability with an unrepre- 
sented client or former client unless that person is advised in writing of the 


426 


Rule 1.8 


ARKANSAS RULES OF PROFESSIONAL CONDUCT 


Rule 1.8 


desirability of seeking and is given a reasonable opportunity to seek the 

advice of independent legal counsel in connection therewith. 

(i) Alawyer shall not acquire a proprietary interest in the cause of action or 
subject matter of litigation the lawyer is conducting for a client, except that the 


lawyer may: 


(1) acquire a lien granted by law to secure the lawyer’s fee or expenses; 


and 


(2) contract with a client for a reasonable contingent fee in a civil case. 
(j) Alawyer shall not have sexual relations with a client unless a consensual 
sexual relationship existed between them when the client-lawyer relationship 


commenced. 


(k) While lawyers are associated in a firm, a prohibition in the foregoing 
paragraphs (a) through (i) that applies to any one of them shall apply to all of 


them, 


(1) A lawyer related to another lawyer as parent, child, sibling or spouse 
shall not represent a client in a representation directly adverse to a person 
whom the lawyer knows is represented by the other lawyer except upon 
informed consent by the client, confirmed in writing. 


HISTORY: Amended June 26, 2014. 


COMMENT 

Business Transactions Between Client 
and Lawyer [1] A lawyer’s legal skill and 
training, together with the relationship of trust 
and confidence between lawyer and client, cre- 
ate the possibility of overreaching when the 
lawyer participates in a business, property or 
financial transaction with a client, for example, 
a loan or sales transaction or a lawyer invest- 
ment on behalf of a client. The requirements of 
paragraph (a) must be met even when the 
transaction is not closely related to the subject 
matter of the representation, as when a lawyer 
drafting a will for a client learns that the client 
needs money for unrelated expenses and offers 
to make a loan to the client. The Rule applies to 
lawyers engaged in the sale of goods or services 
related to the practice of law, for example, the 
sale of title insurance or investment services to 
existing clients of the lawyer’s legal practice. 
See Rule 5.7. It also applies to lawyers purchas- 
ing property from estates they represent. It 
does not apply to ordinary fee arrangements 
between client and lawyer, which are governed 
by Rule 1.5, although its requirements must be 
met when the lawyer accepts an interest in the 
client’s business or other nonmonetary prop- 
erty as payment of all or part of a fee. In 
addition, the Rule does not apply to standard 
commercial transactions between the lawyer 
and the client for products or services that the 
client generally markets to others, for example, 
banking or brokerage services, medical ser- 
vices, products manufactured or distributed by 
the client, and utilities’ services. In such trans- 
actions, the lawyer has no advantage in dealing 
with the client, and the restrictions in para- 
graph (a) are unnecessary and impracticable. 


[2] Paragraph (a)(1) requires that the trans- 
action itself be fair to the client and that its 
essential terms be communicated to the client, 
in writing, in a manner that can be reasonably 
understood. Paragraph (a)(2) requires that the 
client also be advised, in writing, of the desir- 
ability of seeking the advice of independent 
legal counsel. It also requires that the client be 
given a reasonable opportunity to obtain such 
advice. Paragraph (a)(3) requires that the law- 
yer obtain the client’s informed consent, in a 
writing signed by the client, both to the essen- 
tial terms of the transaction and to the lawyer’s 
role. When necessary, the lawyer should dis- 
cuss both the material risks of the proposed 
transaction, including any risk presented by 
the lawyer’s involvement, and the existence of 
reasonably available alternatives and should 
explain why the advice of independent legal 
counsel is desirable. See Rule 1.0(e) (definition 
of informed consent). 

[3] The risk to a client is greatest when the 
client expects the lawyer to represent the client 
in the transaction itself or when the lawyer’s 
financial interest otherwise poses a significant 
risk that the lawyer’s representation of the 
client will be materially limited by the lawyer’s 
financial interest in the transaction. Here the 
lawyer’s role requires that the lawyer must 
comply, not only with the requirements of para- 
graph (a), but also with the requirements of 
Rule 1.7. Under that Rule, the lawyer must 
disclose the risks associated with the lawyer’s 
dual role as both legal adviser and participant 
in the transaction, such as the risk that the 
lawyer will structure the transaction or give 
legal advice in a way that favors the lawyer’s 
interests at the expense of the client. Moreover, 
the lawyer must obtain the client’s informed 
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consent. In some cases, the lawyer’s interest 
may be such that Rule 1.7 will preclude the 
lawyer from seeking the client’s consent to the 
transaction. 

[4] If the client is independently represented 
in the transaction, paragraph (a)(2) of this Rule 
is inapplicable, and the paragraph (a)(1) re- 
quirement for full disclosure is satisfied either 
by a written disclosure by the lawyer involved 
in the transaction or by the client’s independent 
counsel. The fact that the client was indepen- 
dently represented in the transaction is rel- 
evant in determining whether the agreement 
was fair and reasonable to the client as para- 
graph (a)(1) further requires. 

Use of Information Related to Represen- 
tation [5] Use of information relating to the 
representation to the disadvantage of the client 
violates the lawyer’s duty of loyalty. Paragraph 
(b) applies when the information is used to 
benefit either the lawyer or a third person, such 
as another client or business associate of the 
lawyer. For example, if a lawyer learns that a 
client intends to purchase and develop several 
parcels of land, the lawyer may not use that 
information to purchase one of the parcels in 
competition with the client or to recommend 
that another client make such a purchase. The 
Rule does not prohibit uses that do not disad- 
vantage the client. For example, a lawyer who 
learns a government agency's interpretation of 
trade legislation during the representation of 
one client may properly use that information to 
benefit other clients. Paragraph (b) prohibits 
disadvantageous use of client information un- 
less the client gives informed consent, except as 
permitted or required by these Rules. See Rules 
1.2(d), 1.6, 1.9(c), 3.3, 4.1(b), 8.1 and 8.3. 

Gifts to Lawyers [6] A lawyer may accept a 
gift from a client, if the transaction meets 
general standards of fairness. For example, a 
simple gift such as a present given at a holiday 
or as a token of appreciation is permitted. If a 
client offers the lawyer a more substantial gift, 
paragraph (c) does not prohibit the lawyer from 
accepting it, although such a gift may be void- 
able by the client under the doctrine of undue 
influence, which treats client gifts as presump- 
tively fraudulent. In any event, due to concerns 
about overreaching and imposition on clients, a 
lawyer may not suggest that a substantial gift 
be made to the lawyer or for the lawyer’s 
benefit, except where the lawyer is related to 
the client as set forth in paragraph (c). 

[7] If effectuation of a substantial gift re- 
quires preparing a legal instrument such as a 
will or conveyance, the client should have the 
detached advice that another lawyer can pro- 
vide. The sole exception to this Rule is where 
the client is a relative of the donee. 

[8] This Rule does not prohibit a lawyer from 
seeking to have the lawyer or a partner or 
associate of the lawyer named as executor of 
the client’s estate or to another potentially 
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lucrative fiduciary position. Nevertheless, such 
appointments will be subject to the general 
conflict of interest provision in Rule 1.7 when 
there is a significant risk that the lawyer’s 
interest in obtaining the appointment will ma- 
terially limit the lawyer’s independent profes- 
sional judgment in advising the client concern- 
ing the choice of an executor or other fiduciary. 
In obtaining the client’s informed consent to the 
conflict, the lawyer should advise the client 
concerning the nature and extent of the law- 
yer’s financial interest in the appointment, as 
well as the availability of alternative candi- 
dates for the position. 

Literary Rights [9] An agreement by which 
a lawyer acquires literary or media rights con- 
cerning the conduct of the representation cre- 
ates a conflict between the interests of the 
client and the personal interests of the lawyer. 
Measures suitable in the representation of the 
client may detract from the publication value of 
an account of the representation. Paragraph (d) 
does not prohibit a lawyer representing a client 
in a transaction concerning literary property 
from agreeing that the lawyer’s fee shall consist 
of a share in ownership in the property, if the 
arrangement conforms to Rule 1.5 and para- 
graphs (a) and (i). 

Financial Assistance [10] Lawyers may 
not subsidize lawsuits or administrative pro- 
ceedings brought on behalf of their clients, 
including making or guaranteeing loans to 
their clients for living expenses, because to do 
so would encourage clients to pursue lawsuits 
that might not otherwise be brought and be- 
cause such assistance gives lawyers too great a 
financial stake in the litigation. These dangers 
do not warrant a prohibition on a lawyer lend- 
ing a client court costs and litigation expenses, 
including the expenses of medical examination 
and the costs of obtaining and presenting evi- 
dence, because these advances are virtually 
indistinguishable from contingent fees and 
help ensure access to the courts. Similarly, an 
exception allowing lawyers representing indi- 
gent clients to pay court costs and litigation 
expenses regardless of whether these funds will 
be repaid is warranted. 

Person Paying for a Lawyer’s Services 
[11] Lawyers are frequently asked to represent 
a client under circumstances in which a third 
person will compensate the lawyer, in whole or 
in part. The third person might be a relative or 
friend, an indemnitor (such as a liability insur- 
ance company) or a co-client (such as a corpo- 
ration sued along with one or more of its 
employees). Because third-party payers fre- 
quently have interests that differ from those of 
the client, including interests in minimizing 
the amount spent on the representation and in 
learning how the representation is progressing, 
lawyers are prohibited from accepting or con- 
tinuing such representations unless the lawyer 
determines that there will be no interference 
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ywith the lawyer’s independent professional 
judgment and there is informed consent. from 
ithe client. See also Rule 5.4(c) (prohibiting 
‘interference with a lawyer’s professional judg- 
«ment by one who recommends, employs or pays 
ithe lawyer to render legal services for another). 

[12] Sometimes, it will be sufficient for the 
| lawyer to obtain the client’s informed consent 
»regarding the fact of the payment and the 
identity of the third-party payer. If, however, 
the fee arrangement creates a conflict of inter- 
-est for the lawyer, then the lawyer must comply 
+with Rule. 1.7. The lawyer must also conform to 
| the requirements of Rule 1.6 concerning confi- 
dentiality. Under Rule 1.7(a), a conflict of inter- 
est exists if there is significant risk that the 

lawyer’s representation of the client will be 

materially limited by the lawyer’s own interest 
in the fee arrangement or by the lawyer’s 

responsibilities to the third-party payer (for 

example, when the third-party payer is a co- 

client). Under Rule 1.7(b), the lawyer may 

accept or continue the representation with the 
informed consent of each affected client, unless 
the conflict is nonconsentable under that para- 
_ graph. Under Rule 1.7(b), the informed consent 
‘must be confirmed in writing. 

Aggregate Settlements [13] Differences in 
| willingness to make or accept an offer of settle- 
_ment are among the risks of common represen- 
'tation of multiple clients by a single lawyer. 
Under Rule 1.7, this is one of the risks that 
should be discussed before undertaking the 
' representation, as part of the process of obtain- 
/ing the clients’ informed consent. In addition, 
Rule 1.2(a) protects each client’s right to have 
' the final say in deciding whether to accept or 
reject an offer of settlement and in deciding 
‘whether to enter a guilty or nolo contendere 
plea in a criminal case. The rule stated in this 
_ paragraph is a corollary of both these Rules and 
provides that, before any settlement offer or 
plea bargain is made or accepted on behalf of 
multiple clients, the lawyer must inform each 
of them about all the material terms of the 
settlement, including what the other clients 
will receive or pay if the settlement or plea offer 
is accepted. See also Rule 1.0(e) (definition of 
informed consent). Lawyers representing a 
class of plaintiffs or defendants, or those pro- 
ceeding derivatively, may not have a full client- 
lawyer relationship with each member of the 
class; nevertheless, such lawyers must comply 
with applicable rules regulating notification of 
class members and other procedural require- 
ments designed to ensure adequate protection 
of the entire class. 

Limiting Liability and Settling Malprac- 
tice Claims [14] Agreements prospectively 
limiting a lawyer’s liability for malpractice are 
prohibited unless the client is independently 
represented in making the agreement because 
they are likely to undermine competent and 
diligent representation. Also, many clients are 
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unable to evaluate the desirability of making 
such an agreement before a dispute has arisen, 
particularly if they are then represented by the 
lawyer seeking the agreement. This paragraph 
does not, however, prohibit a lawyer from en- 
tering into an agreement with the client to 
arbitrate legal malpractice claims, provided 
such agreements are enforceable and the client 
is fully informed of the scope and effect of the 
agreement. Nor does this paragraph limit the 
ability of lawyers to practice in the form of a 
limited-liability entity, where permitted by law, 
provided that each lawyer remains personally 
liable to the client for his or her own conduct 
and the firm complies with any conditions re- 
quired by law, such as provisions requiring 
client notification or maintenance of adequate 
liability insurance. Nor does it prohibit an 
agreement in accordance with Rule 1.2 that 
defines the scope of the representation, al- 
though a definition of scope that makes the 
obligations of representation illusory will 
amount to an attempt to limit liability. 

[15] Agreements settling a claim or a poten- 
tial claim for malpractice are not prohibited by 
this Rule. Nevertheless, in view of the danger 
that a lawyer will take unfair advantage of an 
unrepresented client or former client, the law- 
yer must first advise such a person in writing of 
the appropriateness of independent representa- 
tion in connection with such a settlement. In 
addition, the lawyer must give the client or 
former client a reasonable opportunity to find 
and consult independent counsel. 

Acquiring Proprietary Interest in Liti- 
gation [16] Paragraph (i) states the tradi- 
tional general rule that lawyers are prohibited 
from acquiring a proprietary interest in litiga- 
tion. Like paragraph (e), the general rule has 
its basis in common law champerty and main- 
tenance and is designed to avoid giving the 
lawyer too great an interest in the representa- 
tion. In addition, when the lawyer acquires an 
ownership interest in the subject of the repre- 
sentation, it will be more difficult for a client to 
discharge the lawyer if the client so desires. 
The Rule is subject to specific exceptions devel- 
oped in decisional law and continued in these 
Rules. The exception for certain advances of the 
costs of litigation is set forth in paragraph (e). 
In addition, paragraph (i) sets forth exceptions 
for liens authorized by law to secure the law- 
yer’s fees or expenses and contracts for reason- 
able contingent fees. The law of each jurisdic- 
tion determines which liens are authorized by 
law. These may include liens granted by stat- 
ute, liens originating in common law and liens 
acquired by contract with the client. When a 
lawyer acquires by contract a security interest 
in property other than that recovered through 
the lawyer’s efforts in the litigation, such an 
acquisition is a business or financial transac- 
tion with a client and is governed by the re- 
quirements of paragraph (a). Contracts for con- 
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tingent fees in civil cases are governed by Rule 
1.5. 

Client-Lawyer Sexual Relationships 
[17] The relationship between lawyer and cli- 
ent is a fiduciary one in which the lawyer 
occupies the highest position of trust and con- 
fidence. The relationship is almost always un- 
equal; thus, a sexual relationship between law- 
yer and client can involve unfair exploitation of 
the lawyer’s fiduciary role, in violation of the 
lawyer’s basic ethical obligation not to use the 
trust of the client to the client’s disadvantage. 
In addition, such a relationship presents a 
significant danger that, because of the lawyer’s 
emotional involvement, the lawyer will be un- 
able to represent the client without impairment 
of the exercise of independent professional 
judgment. Moreover, a blurred line between the 
professional and personal relationships may 
make it difficult to predict to what extent client 
confidences will be protected by the attorney- 
client evidentiary privilege, since client confi- 
dences are protected by privilege only when 
they are imparted in the context of the client- 
lawyer relationship. Because of the significant 
danger of harm to client interests and because 
the client’s own emotional involvement renders 
it unlikely that the client could give adequate 
informed consent, this Rule prohibits the law- 
yer from having sexual relations with a client 
regardless of whether the relationship is con- 
sensual and regardless of the absence of preju- 
dice to the client. 

[18] Sexual relationships that predate the 
client-lawyer relationship are not prohibited. 
Issues relating to the exploitation of the fidu- 
ciary relationship and client dependency are 
diminished when the sexual relationship ex- 
isted prior to the commencement of the client- 
lawyer relationship. However, before proceed- 
ing with the representation in_ these 
circumstances, the lawyer should consider 
whether the lawyer’s ability to represent the 
client will be materially limited by the relation- 
ship. See Rule 1.7(a)(2). 

[19] When the client is an organization, 
paragraph (j) of this Rule prohibits a lawyer for 
the organization (whether inside counsel or 
outside counsel) from having a sexual relation- 
ship with a constituent of the organization who 
supervises, directs or regularly consults with 
that lawyer concerning the organization’s legal 
matters. 

Imputation of Prohibitions [20] Under 
paragraph (k), a prohibition on conduct by an 
individual lawyer in paragraphs (a) through (i) 
also applies to all lawyers associated in a firm 
with the personally prohibited lawyer. For ex- 
ample, one lawyer in a firm may not enter into 
a business transaction with a client of another 
member of the firm without complying with 
paragraph (a), even if the first lawyer is not 
personally involved in the representation of the 
client. The prohibition set forth in paragraph (j) 
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is personal and is not applied to associated 
lawyers. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

This Rule deals with certain transactions 
that per se involve conflict of interest. 

‘With regard to Rule 1.8(a), DR 5-104(A) pro- 
vides that “A lawyer shall not enter into a 
business transaction with a client if they have 
differing interests therein and if the client 
expects the lawyer to exercise his professional 
judgment therein for the protection of the cli- 
ent, unless the client has consented after full 
disclosure.” EC 5-3 states that “A lawyer should 
not seek to persuade his client to permit him to 
invest in an undertaking of his client nor make 
improper use of his professional relationship to 
influence his client to invest in an enterprise in 
which the lawyer is interested.” 

With regard to Rule 1.8(b), DR 4-101(B)(3) 
provides that a lawyer shall not “use a confi- 
dence or secret of his client for the advantage of 
himself, or of a third person, unless the client 
consents after full disclosure.” 

There is no counterpart to Rule 1.8(c) in the 
Disciplinary Rules of the Code. EC 5-5 states 
that “A lawyer should not suggest to his client 
that a gift be made to himself or for his benefit. 
If a lawyer accepts a gift from his client, he is 
peculiarly susceptible to the charge that he 
unduly influenced or overreached the client. If 
a client voluntarily offers to make a gift to his 
lawyer, the lawyer may accept the gift, but 
before doing so, he should urge that the client ~ 
secure disinterested advice from an indepen- 
dent, competent person who is cognizant of all 
the circumstances. Other than in exceptional 
circumstances, a lawyer should insist that an 
instrument in which his client desires to name 
him beneficially be prepared by another lawyer 
selected by the client.” 

Rule 1.8(d) is substantially similar to DR 
5-104(B), but refers to “literary or media” 
rights, a more generally inclusive term than 
“publication” rights. 

Rule 1.8(e)(1) is similar to DR 5-103(B), but 
eliminates the requirement that “the client 
remain ultimately liable for such expenses.” 

Rule 1.8(e)(2) has no counterpart in the Code. 

Rule 1.8(f) is substantially identical to DR 
5-107(A)(1). 

Rule 1.8(g) is substantially identical to DR 
5-106. 

The first clause of Rule 1.8(h) deals with the 
same subject as DR 6-102(A). There is no coun- 
terpart in the Code to the second clause of Rule 
1.8(h). 

Rule 1.8(i) has no counterpart in the Code. 


RESEARCH REFERENCES 
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First Am. Carriers, Inc. v. Kroger Co., 302 
Ark. 86, 787 S.W.2d 669 (1990), 13 U. Ark. 
Little Rock L.J. 271. 


Survey, Professional Responsibility, 13 U. 
Ark. Little Rock L.J. 393. 


CASE NOTES 


Cited: 

Dumond v. State, 294 Ark. 379, 7438 S.W.2d 
779 (1988); Union Nat’] Bank v. Barnhart, 308 
Ark. 190, 823 S.W.2d 878 (1992). 


In General. 

There is a significant difference between the 
old rule, former Rule 5-104(A) of the Code of 
Professional Responsibility, and this rule. Sex- 
ton v. Supreme Court Comm. on Professional 
Conduct, 295 Ark. 141, 747 S.W.2d 94 (1988). 


Rule 1.9. Duties to former clients. 


(a) A lawyer who has formerly represented a client in a matter shall not 
thereafter represent another person in the same or a substantially related 
matter in which that person’s interests are materially adverse to the interests 
of the former client unless the former client gives informed consent, confirmed 
in writing. 

(b) A lawyer shall not knowingly represent a person in the same or a 
substantially related matter in which a firm with which the lawyer formerly 


was associated had previously represented a client: 
(1) whose interests are materially adverse to that person; and 
(2) about whom the lawyer had acquired information protected by Rules 
1.6 and 1.9(c) that is material to the matter; unless the former client gives 
informed consent confirmed in writing, 
(c) A lawyer who has formerly represented a client in a matter or whose 
present or former firm has formerly represented a client in a matter shall not 


thereafter: 


(1) use information relating to the representation to the disadvantage of 
the former client except as these Rules would permit or require with respect 
to a client, or when the information has become generally known; or 

(2) reveal information relating to the representation except as these Rules 
would permit or require with respect to a client. 


COMMENT 

[1] After termination of a client-lawyer rela- 
tionship, a lawyer has certain continuing duties 
with respect to confidentiality and conflicts of 
interest and thus may not represent another 
client except in conformity with this Rule. Un- 
der this Rule, for example, a lawyer could not 
properly seek to rescind on behalf of a new 
client a contract drafted on behalf of the former 
client. So also a lawyer who has prosecuted an 
accused person could not properly represent 
the accused in a subsequent civil action against 
the government concerning the same transac- 
tion. Nor could a lawyer who has represented 
multiple clients in a matter represent one of the 
clients against the others in the same or a 
substantially related matter after a dispute 
arose among the clients in that matter, unless 
all affected clients give informed consent. See 
Comment [9]. Current and former government 
lawyers must comply with this Rule to the 
extent required by Rule 1.11. 

[2] The scope of a “matter” for purposes of 


this Rule depends on the facts of a particular 
situation or transaction. The lawyer’s involve- 
ment in a matter can also be a question of 
degree. When a lawyer has been directly in- 
volved in a specific transaction, subsequent 
representation of other clients with materially 
adverse interests in that transaction clearly is 
prohibited. On the other hand, a lawyer who 
recurrently handled a type of problem for a 
former client is not precluded from later repre- 
senting another client in a factually distinct 
problem of that type even though the subse- 
quent representation involves a position ad- 
verse to the prior client. Similar considerations 
can apply to the reassignment of military law- 
yers between defense and prosecution functions 
within the same military jurisdictions. The 
underlying question is whether the lawyer was 
so involved in the matter that the subsequent 
representation can be justly regarded as a 
changing of sides in the matter in question. 

[3] Matters are “substantially related” for 
purposes of this Rule if they involve the same 
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transaction or legal dispute or if there other- 
wise is a substantial risk that confidential 
factual information as would normally have 
been obtained in the prior representation 
would materially advance the client’s position 
in the subsequent matter. For example, a law- 
yer who has represented a businessperson and 
learned extensive private financial information 
about that person may not then represent that 
person’s spouse in seeking a divorce. Similarly, 
a lawyer who has previously represented a 
client in securing environmental permits to 
build a shopping center would be precluded 
from representing neighbors seeking to oppose 
rezoning of the property on the basis of envi- 
ronmental considerations; however, the lawyer 
would not be precluded, on the grounds of 
substantial relationship, from defending a ten- 
ant of the completed shopping center in resist- 
ing eviction for nonpayment of rent. Informa- 
tion that has been disclosed to the public or to 
other parties adverse to the former client ordi- 
narily will not be disqualifying. Information 
acquired in a prior representation may have 
been rendered obsolete by the passage of time, 
a circumstance that may be relevant in deter- 
mining whether two representations are sub- 
stantially related. In the case of an organiza- 
tional client, general knowledge of the client’s 
policies and practices ordinarily will not pre- 
clude a subsequent representation; on the other 
hand, knowledge of specific facts gained in a 
prior representation that are relevant to the 
matter in question ordinarily will preclude 
such a representation. A former client is not 
required to reveal the confidential information 
learned by the lawyer in order to establish a 
substantial risk that the lawyer has confiden- 
tial information to use in the subsequent mat- 
ter. A conclusion about the possession of such 
information may be based on the nature of the 
services the lawyer provided the former client 
and information that would in ordinary prac- 
tice be learned by a lawyer providing such 
services. 

Lawyers Moving Between Firms [4] 
When lawyers have been associated within a 
firm but then end their association, the ques- 
tion of whether a lawyer should undertake 
representation is more complicated. There are 
several competing considerations. First, the cli- 
ent previously represented by the former firm 
must be reasonably assured that the principle 
of loyalty to the client is not compromised. 
Second, the rule should not be so broadly cast 
as to preclude other persons from having rea- 
sonable choice of legal counsel. Third, the rule 
should not unreasonably hamper lawyers from 
forming new associations and taking on new 
clients after having left a previous association. 
In this connection, it should be recognized that 
today many lawyers practice in firms, that 
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many lawyers to some degree limit their prac- 
tice to one field or another, and that many move 
from one association to another several times in 
their careers. If the concept of imputation were 
applied with unqualified rigor, the result would 
be radical curtailment of the opportunity of 
lawyers to move from one practice setting to 
another and of the opportunity of clients to 
change counsel. 

Confidentiality [5] Paragraph (b) operates 
to disqualify the lawyer only when the lawyer 
involved has actual knowledge of information 
protected by Rules 1.6 and 1.9(c). Thus, if a 
lawyer while with one firm acquired no knowl- 
edge or information relating to a particular 
client of the firm, and that lawyer later joined 
another firm, neither the lawyer individually 
nor the second firm is disqualified from repre- 
senting another client in the same or a related 
matter even though the interests of the two 
clients conflict. See Rule 1.10(b) for the restric- 
tions on a firm once a lawyer has terminated 
association with the firm. 

[6] Application of paragraph (b) depends on a 
situation’s particular facts, aided by inferences, 
deductions or working presumptions that rea- 
sonably may be made about the way in which 
lawyers work together. A lawyer may have 
general access to files of all clients of a law firm 
and may regularly participate in discussions of 
their affairs; it should be inferred that such a 
lawyer in fact is privy to all information about 
all the firm’s clients. In contrast, another law- 
yer may have access to the files of only a limited 
number of clients and participate in discussions 
of the affairs of no other clients; in the absence 
of information to the contrary, it should be 
inferred that such a lawyer in fact is privy to 
information about the clients actually served 
but not those of other clients. In such an in- 
quiry, the burden of proof should rest upon the 
firm whose disqualification is sought. 

[7] Independent of the question of disqualifi- 
cation of a firm, a lawyer changing professional 
association has a continuing duty to preserve 
confidentiality of information about a client 
formerly represented. See Rules 1.6 and 1.9(c). 

[8] Paragraph (c) provides that information 
acquired by the lawyer in the course of repre- 
senting a client may not subsequently be used 
or revealed by the lawyer to the disadvantage of 
the client. However, the fact that a lawyer has 
once served a client does not preclude the 
lawyer from using generally known informa- 
tion about that client when later representing 
another client. 

[9] The provisions of this Rule are for the 
protection of former clients and can be waived if 
the client gives informed consent, which con- 
sent must be confirmed in writing under para- 
graphs (a) and (b). See Rule 1.0(e). With regard 
to the effectiveness of an advance waiver, see 
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Comment [22] to Rule 1.7. With regard to 
disqualification of a firm with which a lawyer is 
or was formerly associated, see Rule 1.10. 

[10] The duty to avoid the appearance of 
impropriety discussed in Comment [87] to Rule 
1.7 is likewise applicable to Rule 1.9 and Rule 
TID: 

CODE COMPARISON PRIOR TO 2005 
REVISION 

There was no counterpart to this Rule in the 
Disciplinary Rules of the Model Code. Repre- 
sentation adverse to a former client was some- 
times dealt with under the rubric of Canon 9 of 
the Model Code, which provided: “A lawyer 
should avoid even the appearance of impropri- 
ety.” Also applicable were EC 4-6 which stated 
that the “obligation of a lawyer to preserve the 
confidences and secrets of his client continues 
after the termination of his employment” and 
Canon 5 which stated that “[a] lawyer should 
exercise independent professional judgment on 
behalf of a client.” 

The provision for waiver by the former client 
in paragraphs (a) and (b) is similar to DR 
5-105(C). 

The exception in the last clause of paragraph 
(c)(1) permits a lawyer to use information re- 
lating to a former client that is in the “public 
domain,” a use that was also not prohibited by 
the Model Code, which protected only “confi- 
dences and secrets.” Since the scope of para- 
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graphs (a) and (b) is much broader than “confi- 
dences and secrets,” it is necessary to define 
when a lawyer may make use of information 
about a client after the client-lawyer relation- 
ship has terminated. 


RESEARCH REFERENCES 
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Circumstances Giving Rise to Prejudicial 
Conflict of Interests Between Criminal Defen- 
dant and Defense Counsel — State Cases Con- 
cerning Waiver of Conflict: General Consider- 
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Ark. L. Notes 

Kilpatrick, Changing Firms or Offices: Doing 
it Right, 2002 Ark. L. Notes 39. 

U. Ark. Little Rock L.J. Morgan, Screening 
the Disqualified Lawyer, etc., 10 U. Ark. Little 
Rock L.J. 37. 

First Am. Carriers, Inc. v. Kroger Co., 302 
Ark. 86, 787 S.W.2d 669 (1990), 13 U. Ark. 
Little Rock L.J. 271. 

Survey, Professional Responsibility, 13 U. 
Ark. Little Rock L.J. 393. 

Survey, Attorney and Client, 14 U. Ark. Little 
Rock L.J. 257. 


CASE NOTES 


In General. 

Circuit court’s order disqualifying counsel 
because one attorney had access to a tenant’s 
file while working at Legal Aid was reversed 
where the landlords showed that the attorney 
worked in a different division, did not partici- 
pate in conferences conducted by the division 
handling the tenant’s case, and did not partici- 
pate in the tenant’s case, thereby successfully 
rebutting the presumption of actual knowledge. 
Park Apts. at Fayetteville, LP v. Plants, 2018 
Ark. 172, 545 S.W.3d 755 (2018). 

Supreme Court of Arkansas overrules Nor- 
man v. Norman, 333 Ark. 644 (1998), and Bur- 
nette v. Morgan, 303 Ark. 150 (1990), to the 
extent they added the requirement that the 
challenged attorney prove he or she had no 
access to confidential information. Park Apts. 
at Fayetteville, LP v. Plants, 2018 Ark. 172, 545 
S.W.3d 755 (2018). 

The Arkansas Rules of Professional Conduct do 
not require attorney disqualification simply be- 
cause the attorney had access to client informa- 
tion but did not gain actual knowledge while 
practicing at his or her former association. Ark. 
R. Prof. Conduct 1.9 does not require that a 
challenged attorney prove that he or she did not 
have access to the client’s information; rather, the 
attorney must only rebut the presumption that 


the attorney acquired actual knowledge of infor- 
mation protected. Park Apts. at Fayetteville, LP 
v. Plants, 2018 Ark. 172, 545 S.W.3d 755 (2018). 


Appearance of Impropriety. 

Court has consistently taken strong positions 
in situations where the public’s confidence in 
attorneys might be eroded by the appearance of 
a conflict of interest; and the fact that Canon 9 
of the ABA Code of Professional Responsibility 
is not in the Arkansas Rules of Professional 
Conduct does not mean that lawyers no longer 
have to avoid the appearance of impropriety. 
First Am. Carriers, Inc. v. Kroger Co., 302 Ark. 
86, 787 S.W.2d 669 (1990). 


Associations. 

The law firm which represented the wife in a 
proceeding to enforce the alimony provision of a 
divorce decree would be disqualified where a 
partner in the law firm was a former associate 
of an attorney who represented the husband in 
the divorce proceeding. Norman v. Norman, 333 
Ark. 644, 970 S.W.2d 270 (1998), overruled in 
part, Park Apts. at Fayetteville, LP v. Plants, 
2018 Ark. 172, 545 S.W.3d 755 (2018). 


Duty of Counsel. 
Resolving questions of conflict of interest is 
primarily the responsibility of the lawyer un- 
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dertaking the representation. Martindale v. 
Richmond, 301 Ark. 167, 782 S.W.2d 582 
(1990). 


Substantially Related Matter. 

Probate judge did not err in denying admin- 
istratrix’s motion to disqualify attorney for the 
estate based on fact that he had previously 
represented administratrix in highway con- 
demnation suit, since highway condemnation 
suit was not the same or substantially related 
to determination of heirship at issue. Cobb v. 
Estate of Keown, 53 Ark. App. 171, 920 S.W.2d 
501 (1996). 

Court did not err by denying defendant’s 
motion to reverse his convictions and vacate his 
sentences on the basis that two prosecutors 
represented him in previous criminal matters 
because defendant failed to allege or prove that 
his case involved the same or a substantially 
related matter as the matters in which the 
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prosecutors previously represented him; the 
mere fact that the current case was a criminal 
case and that the prior representations also 
involved criminal matters did not establish 
that the cases involved the same or a substan- 
tially related matter. Avery v. State, 93 Ark. 
App. 112, 217 S.W.3d 162 (2005). 


Waiver. 

There cannot be any waiver by former client 
in the absence of advice of the existence of, and 
the legal implications arising from, potential 
conflict of interest. Martindale v. Richmond, 
301 Ark. 167, 782 S.W.2d 582 (1990). 


Cited: 

Womack v. First State Bank, 21 Ark. App. 33, 
728 S.W.2d 194 (1987); Burnette v. Morgan, 303 
Ark. 150, 794 S.W.2d 145 (1990); Dawan v. 
Lockhart, 980 F.2d 470 (8th Cir. 1992). 


Rule 1.10. Imputation of conflicts of interest: general rule. 


(a) While lawyers are associated in a firm, none of them shall knowingly 
represent a client when any one of them practicing alone would be prohibited 
from doing so by Rules 1.7, 1.9 or 3.7, unless the prohibition is based on a 
personal interest of the prohibited lawyer and does not present a significant 
risk of materially limiting the representation of the client by the remaining 
lawyers in the firm, 

(b) When a lawyer has terminated an association with a firm, the firm is not 
prohibited from thereafter representing a person with interests materially 
adverse to those of a client represented by the formerly associated lawyer and 


not currently represented by the firm, unless: 
(1) the matter is the same or substantially related to that in which the 
formerly associated lawyer represented the client; and 
(2) any lawyer remaining in the firm has information protected by Rules 
1.6 and 1.9(c) that is material to the matter. 
(c) A disqualification prescribed by this rule may be waived by the affected 
client under the conditions stated in Rule 1.7. 
(d) The disqualification of lawyers associated in a firm with former or 
current government lawyers is governed by Rule 1.11. 


COMMENT 

Definition of “Firm” [1] For purposes of the 
Rules of Professional Conduct, the term “firm” 
denotes lawyers in a law partnership, profes- 
sional corporation, sole proprietorship or other 
association authorized to practice law; or law- 
yers employed in a legal services organization 
or the legal department of a corporation or 
other organization. See Rule 1.0(c). Whether 
two or more lawyers constitute a firm within 
this definition can depend on the specific facts. 
See Rule 1.0, Comments [2]-[4]. 

Principles of Imputed Disqualification 
[2] The rule of imputed disqualification stated 
in paragraph (a) gives effect to the principle of 
loyalty to the client as it applies to lawyers who 


practice in a law firm. Such situations can be 
considered from the premise that a firm of 
lawyers is essentially one lawyer for purposes 
of the rules governing loyalty to the client, or 
from the premise that each lawyer is vicari- 
ously bound by the obligation of loyalty owed by 
each lawyer with whom the lawyer is associ- 
ated. Paragraph (a) operates only among the 
lawyers currently associated in a firm. When a 
lawyer moves from one firm to another, the 
situation is governed by Rules 1.9(b) and 
1.10(b). 

[3] The rule in paragraph (a) does not pro- 
hibit representation where neither questions of 
client loyalty nor protection of confidential in- 
formation are presented. Where one lawyer in a 
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‘firm could not effectively represent a given 
»client because of strong political beliefs, for 
» example, but that lawyer will do no work on the 
» case and the personal beliefs of the lawyer will 
/not materially limit the representation by oth- 
ers in the firm, the firm should not be disquali- 
‘fied. On the other hand, if an opposing party in 
/acase were owned by a lawyer in the law firm, 
-and others in the firm would be materially 
limited in pursuing the matter because of loy- 
alty to that lawyer, the personal disqualifica- 
)tion of the lawyer would be imputed to all 
_ others in the firm. 
[4] The rule in paragraph (a) also does not 
prohibit representation by others in the law 
firm where the person prohibited from involve- 
ment in a’ matter is a nonlawyer, such as a 
paralegal or legal secretary. Nor does para- 
graph (a) prohibit representation if the lawyer 
is prohibited from acting because of events 
before the person became a lawyer, for example, 
work that the person did while a law student. 
Such persons, however, ordinarily must be 
screened from any personal participation in the 
matter to avoid communication to others in the 
firm of confidential information that both the 
nonlawyers and the firm have a legal duty to 
protect. See Rules 1.0(k) and 5.3. 

[5] Rule 1.10(b) operates to permit a law firm, 
under certain circumstances, to represent aper- 
son with interests directly adverse to those of a 

_client represented by a lawyer who formerly 
was associated with the firm. The Rule applies 
regardless of when the formerly associated law- 
yer represented the client. However, the law 
firm may not represent a person with interests 
adverse to those of a present client of the firm, 
which would violate Rule 1.7. Moreover, the 
firm may not represent the person where the 
matter is the same or substantially related to 
that in which the formerly associated lawyer 
represented the client and any other lawyer 
currently in the firm has material information 
protected by Rules 1.6 and 1.9(c). 

[6] Rule 1.10(c) removes imputation with the 
informed consent of the affected client or for- 
mer client under the conditions stated in Rule 
1.7. The conditions stated in Rule 1.7 require 
the lawyer to determine that the representa- 
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tion is not prohibited by Rule 1.7(b) and that 
each affected client or former client has given 
informed consent to the representation, con- 
firmed in writing. In some cases, the risk may 
be so severe that the conflict may not be cured 
by client consent. For a discussion of the effec- 
tiveness of client waivers of conflicts that might 
arise in the future, see Rule 1.7, Comment [22]. 
For a definition of informed consent, see Rule 
1.0(e). 

[7] Where a lawyer has joined a private firm 
after having represented the government, im- 
putation is governed by Rule 1.11 (b) and (ec), 
not this Rule. Under Rule 1.11(d), where a 
lawyer represents the government after having 
served clients, in private practice, nongovern- 
mental employment or in another government 
agency, former-client conflicts are not imputed 
to government lawyers associated with the in- 
dividually disqualified lawyer. 

[8] Where a lawyer is prohibited from engag- 
ing in certain transactions under Rule 1.8, 
paragraph (k) of that Rule, and not this Rule, 
determines whether that prohibition also ap- 
plies to other lawyers associated in a firm with 
the personally prohibited lawyer. 

[9] The duty to avoid the appearance of 
impropriety discussed in Comment [37] to Rule 
1.7 is likewise applicable to Rule 1.9 and Rule 
1.10. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

DR 5-105(D) provided that “li]f a lawyer is 
required to decline or to withdraw from employ- 
ment under a Disciplinary Rule, no partner, or 
associate, or any other lawyer affiliated with 
him or his firm, may accept or continue such 
employment.” 


RESEARCH REFERENCES 

U. Ark. Little Rock L.J. Morgan, Screening 
the Disqualified Lawyer, etc., 10 U. Ark. Little 
Rock L.J. 37. 

First Am. Carriers, Inc. v. Kroger Co., 302 
Ark. 86, 787 S.W.2d 669 (1990), 138 U. Ark. 
Little Rock L.J. 271. 

Survey, Professional Responsibility, 13 U. 
Ark. Little Rock L.J. 393. 

Survey, Attorney and Client, 14 U. Ark. Little 
Rock L.J. 257. 


CASE NOTES 


Burden of Proof. 

When disqualification is sought, the burden 
of proving not only a lack of knowledge but also 
a lack of access to information should rest with 
the challenged attorney alleged to be disquali- 
fied. Burnette v. Morgan, 303 Ark. 150, 794 
S.W.2d 145 (1990), overruled in part, Park 
Apts. at Fayetteville, LP v. Plants, 2018 Ark. 
172, 545 S.W.3d 755 (2018). 


Illustrative Cases. 

Where appellant subpoenaed appellee’s at- 
torney, claiming his testimony was central to 
the issues in the case, and then moved to 
disqualify the attorney and his firm under this 
rule and Ark. Model R. Prof. Conduct 3.7, as the 
motion was filed less than two weeks before 
trial, the trial court did not abuse its discretion 
in denying it, as disqualification would have 
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worked a great injustice on appellee and forced 
a lengthy postponement of the trial. Forever 
Green Ath. Fields, Inc. v. Lasiter Constr., Inc., 
2011 Ark. App. 347, 384 S.W.3d 540 (2011). 


Presumption of Disqualification. 

Where a firm has previously represented a 
party, gaining in the process confidential infor- 
mation, a rebuttable presumption arises, which 
charges other members of the firm with know]l- 
edge and thus disqualifies all members in sub- 
sequent representation in the same or similar 
matters where such knowledge would compro- 
mise the former client’s rights, only when the 
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LP v. Plants, 2018 Ark. 172, 545 S.W.3d 755 
(2018). 


Purpose. 

Disqualification is an absolutely necessary 
measure to protect and preserve the integrity of 
the attorney-client relationship; yet it is a dras- 
tic measure to be imposed only where clearly 
required by the circumstances. Burnette v. 
Morgan, 303 Ark. 150, 794 S.W.2d 145 (1990), 
overruled in part, Park Apts. at Fayetteville, 
LP v. Plants, 2018 Ark. 172, 545 S.W.3d 755 
(2018). 


attorney involved actually has knowledge ac- 
quired during the former association. Burnette 
v. Morgan, 303 Ark. 150, 794 S.W.2d 145 (1990), 
overruled in part, Park Apts. at Fayetteville, 


Cited: 
First Am. Carriers, Inc. v. Kroger Co., 302 
Ark. 86, 787 S.W.2d 669 (1990). 


Rule 1.11. Successive government and private employment. 


(a) Except as law may otherwise expressly permit, a lawyer who has 
formerly served as a public officer or employee of the government: 
(1) is subject to Rule 1.9(c); and 
(2) shall not otherwise represent a client in connection with a matter in 
which the lawyer participated personally and substantially as a public 
officer or employee, unless the appropriate government agency gives its 
informed consent, confirmed in writing, to the representation. 

(b) When a lawyer is disqualified from representation under paragraph (a), 
no lawyer in a firm with which that lawyer is associated may knowingly 
undertake or continue representation in such a matter unless: 

(1) the disqualified lawyer is timely screened from any participation in the 
matter and is apportioned no part of the fee therefrom; and 

(2) written notice is promptly given to the appropriate government agency 
to enable it to ascertain compliance with the provisions of this rule. 

(c) Except as law may otherwise expressly permit, a lawyer having infor- 
mation that the lawyer knows is confidential government information about a 
person acquired when the lawyer was a public officer or employee, may not 
represent a private client whose interests are adverse to that person in a 
matter in which the information could be used to the material disadvantage of 
that person. As used in this Rule, the term “confidential government informa- 
tion” means information which has been obtained under governmental author- 
ity and which, at the time this Rule is applied, the government is prohibited by 
law from disclosing to the public or has a legal privilege not to disclose, and 
which is not otherwise available to the public. A firm with which that lawyer 
is associated may undertake or continue representation in the matter only if 
the disqualified lawyer is timely screened from any participation in the matter 
and is apportioned no part of the fee therefrom. 

(d) Except as law may otherwise expressly permit, a lawyer currently 
serving as a public officer or employee: 

(1) is subject to Rules 1.7 and 1.9; and 
(2) shall not: 

(i) participate in a matter in which the lawyer participated personally 
and substantially while in private practice or nongovernmental employ- 
ment, unless; the appropriate government agency gives its informed 
consent, confirmed i in writing; or 

(ii) negotiate for private employment with any person who is involved 
as a party or as lawyer for a party in a matter in which the lawyer is 
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participating personally and substantially, unless the lawyer has the 
consent, confirmed in writing, of the appropriate government supervisor 
or official. A lawyer serving as a law clerk to a judge or other adjudicative 


officer is subject to Rule 1.12(b). 


(e) As used in this Rule, the term “matter” includes: 

(1) any judicial or other proceeding, application, request for a ruling or 
other determination, contract, claim, controversy, investigation, charge, 
accusation, arrest or other particular matter involving a specific party or 


parties, and 


(2) any other matter covered by the conflict of interest rules of the 


appropriate government agency. 


COMMENT 

[1] A lawyer who has served or is currently 
serving as a public officer or employee is per- 
sonally subject to the Rules of Professional 
Conduct, including the prohibition against con- 
current conflicts of interest stated in Rule 1.7. 
In addition, such a lawyer may be subject to 
statutes and government regulations regarding 
conflict of interest. Such statutes and regula- 
tions may circumscribe the extent to which the 
government agency may give consent under 
this Rule. See Rule 1.0(e) for the definition of 
informed consent. 

[2] Paragraphs (a)(1), (a)(2) and (d)(1) restate 
the obligations of an individual lawyer who has 
served or is currently serving as an officer or 
employee of the government toward a former 
government or private client. Rule 1.10 is not 
applicable to the conflicts of interest addressed 
by this Rule. Rather, paragraph (b) sets forth a 
special imputation rule for former government 
lawyers that provides for screening and notice. 
Because of the special problems raised by im- 
putation within a government agency, para- 
graph (d) does not impute the conflicts of a 
lawyer currently serving as an officer or em- 
ployee of the government to other associated 
government officers or employees, although or- 
dinarily it will be prudent to screen such law- 
yers. 

[3] Paragraphs (a)(2) and (d)(2) apply regard- 
less of whether a lawyer is adverse to a former 
client and are thus designed not only to protect 
the former client, but also to prevent a lawyer 
from exploiting public office for the advantage 
of another client. For example, a lawyer who 
has pursued a claim on behalf of the govern- 
ment may not pursue the same claim on behalf 
of a later private client after the lawyer has left 
government service, except when authorized to 
do so by the government agency under para- 
graph (a). Similarly, a lawyer who has pursued 
a claim on behalf of a private client may not 
pursue the claim on behalf of the government, 
except when authorized to do so by paragraph 
(d). As with paragraphs (a)(1) and (d)(1), Rule 
1.10 is not applicable to the conflicts of interest 
addressed by these paragraphs. 

[4] This Rule represents a balancing of inter- 
ests. On the one hand, where the successive 


clients are a government agency and another 
client, public or private, the risk exists that 
power or discretion vested in that agency might 
be used for the special benefit of the other 
client. A lawyer should not be in a position 
where benefit to the other client might affect 
performance of the lawyer’s professional func- 
tions on behalf of the government. Also, unfair 
advantage could accrue to the other client by 
reason of access to confidential government 
information about the client’s adversary obtain- 
able only through the lawyer’s government ser- 
vice. On the other hand, the rules governing 
lawyers presently or formerly employed by a 
government agency should not be so restrictive 
as to inhibit transfer of employment to and 
from the government. The government has a 
legitimate need to attract qualified lawyers as 
well as to maintain high ethical standards. 
Thus a former government lawyer is disquali- 
fied only from particular matters in which the 
lawyer participated personally and substan- 
tially. The provisions for screening and waiver 
in paragraph (b) are necessary to prevent the 
disqualification rule from imposing too severe a 
deterrent against entering public service. The 
limitation of disqualification in paragraphs 
(a)(2) and (d)(2) to matters involving a specific 
party or parties, rather than extending dis- 
qualification to all substantive issues on which 
the lawyer worked, serves a similar function. 

[5] When a lawyer has been employed by one 
government agency and then moves to a second 
government agency, it may be appropriate to 
treat that second agency as another client for 
purposes of this Rule, as when a lawyer is 
employed by a city and subsequently is em- 
ployed by a federal agency. However, because 
the conflict of interest is governed by paragraph 
(d), the latter agency is not required to screen 
the lawyer as paragraph (b) requires a law firm 
to do. The question of whether two government 
agencies should be regarded as the same or 
different clients for conflict of interest purposes 
is beyond the scope of these Rules. See Rule 
1.13 Comment [6]. 

[6] Paragraphs (b) and (c) contemplate a 
screening arrangement. See Rule 1.0(k) (re- 
quirements for screening procedures). These 
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paragraphs do not prohibit a lawyer from re- 
ceiving a salary or partnership share estab- 
lished by prior independent agreement, but 
that lawyer may not receive compensation di- 
rectly relating the lawyer’s compensation to the 
fee in the matter in which the lawyer is dis- 
qualified. 

[7] Notice, including a description of the 
screened lawyer’s prior representation and of 
the screening procedures employed, generally 
should be given as soon as practicable after the 
need for screening becomes apparent. 

[8] Paragraph (c) operates only when the 
lawyer in question has knowledge of the infor- 
mation, which means actual knowledge; it does 
not operate with respect to information that 
merely could be imputed to the lawyer. 

{9] Paragraphs (a) and (d) do not prohibit a 
lawyer from jointly representing a private 
party and a government agency when doing so 
is permitted by Rule 1.7 and is not otherwise 
prohibited by law. 
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[10] For purposes of paragraph (e) of this 
Rule, a “matter” may continue in another form. 
In determining whether two particular matters 
are the same, the lawyer should consider the 
extent to which the matters involve the same 
basic facts, the same or related parties, and the 
time elapsed. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

Rule 1.11(a) is similar to DR 9-101(B), except 
that the latter uses the terms “in which he had 
substantial responsibility while he was a public 
employee.” 

Rules 1.11(b), (c), (d) and (e) have no counter- 
parts in the Code. 


RESEARCH REFERENCES 

U. Ark. Little Rock L.J. Morgan, Screening 
the Disqualified Lawyer, etc., 10 U. Ark. Little 
Rock L.J. 37. 

Survey, Professional Responsibility, 13 U. 
Ark. Little Rock L.J. 393. 


CASE NOTES 


Substantially Related Matter. 

Court did not err by denying defendant’s 
motion to reverse his convictions and vacate his 
sentences on the basis that two prosecutors 
represented him in previous criminal matters 
because defendant failed to allege or prove that 
his case involved the same or a substantially 
related matter as the matters in which the 


prosecutors previously represented him; the 
mere fact that the current case was a criminal 
case and that the prior representations also 
involved criminal matters did not establish 
that the cases involved the same or a substan- 
tially related matter. Avery v. State, 93 Ark. 
App. 112, 217 S.W.3d 162 (2005). 


Rule 1.12. Former judge, arbitrator, mediator or other third-party 
neutral. 


(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in 
connection with a matter in which the lawyer participated personally and 
substantially as a judge or other adjudicative officer or law clerk to such a 
person or as an arbitrator, mediator or other third-party neutral, unless all 
parties to the proceeding give informed consent, confirmed in writing. 

(b) A lawyer shall not negotiate for employment with any person who is 
involved as a party or as lawyer for a party in a matter in which the lawyer is 
participating personally and substantially as a judge or other adjudicative 
officer, or as an arbitrator, mediator or other third party neutral. A lawyer 
serving as a law clerk to a judge or other adjudicative officer may negotiate for 
employment with a party or lawyer involved in a matter in which the clerk is 
participating personally and substantially, but only after the lawyer has 
notified the judge or other adjudicative officer. 

(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with 
which that lawyer is associated may knowingly undertake or continue repre- 
sentation in the matter unless: 

(1) the disqualified lawyer is screened from any participation in the 
matter and is apportioned no part of the fee therefrom; and 

(2) written notice is promptly given to the appropriate tribunal to enable 
it to ascertain compliance with the provisions of this rule. 
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(d) An arbitrator selected as a partisan of a party in a multi-member 
arbitration panel is not prohibited from subsequently representing that party. 


COMMENT 

[1] This Rule generally parallels Rule 1.11. 
The term “personally and substantially” signi- 
fies that a judge who was a member of a 
multimember court, and thereafter left judicial 
office to practice law, is not prohibited from 
representing a client in a matter pending in the 
court, but in which the former judge did not 
participate. So also the fact that a former judge 
exercised administrative responsibility in a 
court does not prevent the former judge from 
acting as a lawyer in a matter where the judge 
had previously exercised remote or incidental 
administrative responsibility that did not affect 
the merits. Compare the Comment to Rule 1.11. 
The term “adjudicative officer” includes such 
officials as judges pro tempore, referees, special 
masters, hearing officers and other parajudicial 
officers, and also lawyers who serve as part- 
time judges. Compliance Canons A(2), B(2) and 
C of the Model Code of Judicial Conduct provide 
that a part-time judge, judge protempore or 
retired judge recalled to active service, may not 
“act as a lawyer in any proceeding in which he 
served as a judge or in any other proceeding 
related thereto.” Although phrased differently 
from this Rule, those Rules correspond in 
meaning. 

[2] Like former judges, lawyers who have 
served as arbitrators, mediators or other third- 
party neutrals may be asked to represent a 
client in a matter in which the lawyer partici- 
pated personally and substantially. This Rule 
forbids such representation unless all of the 
parties to the proceedings give their informed 
consent, confirmed in writing. See Rule 1.0(e) 
and (b). Other law or codes of ethics governing 
third-party neutrals may impose more strin- 
gent standards of personal or imputed disquali- 
fication. See Rule 2.4. 

[3] Although lawyers who serve as third- 
party neutrals do not have information con- 
cerning the parties that is protected under Rule 
1.6, they typically owe the parties an obligation 


of confidentiality under law or codes of ethics 
governing third-party neutrals. Thus, para- 
graph (c) provides that conflicts of the person- 
ally disqualified lawyer will be imputed to other 
lawyers in a law firm unless the conditions of 
this paragraph are met. 

[4] Requirements for screening procedures 
are stated in Rule 1.0(k). Paragraph (c)(1) does 
not prohibit the screened lawyer from receiving 
a salary or partnership share established by 
prior independent agreement, but that lawyer 
may not receive compensation directly related 
to the matter in which the lawyer is disquali- 
fied. 

[5] Notice, including a description of the 
screened lawyer’s prior representation and of 
the screening procedures employed, generally 
should be given as soon as practicable after the 
need for screening becomes apparent. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

Paragraph (a) is substantially similar to DR 
9-101(A), which provides that “A lawyer shall 
not accept employment in a matter upon the 
merits of which he has acted in a judicial 
capacity.” Paragraph (a) differs, however, in 
that it is broader in scope and states more 
specifically the persons to whom it applies. 
There is no counterpart in the Code to para- 
graphs (b), (c) or (d). 

With regard to arbitrators, EC 5-20 states 
that “a lawyer who has undertaken to act as an 
impartial arbitrator or mediator . .. should not 
thereafter represent in the dispute any of the 
parties involved.” DR 9-101(A) does not provide 
a waiver of the disqualification applied to for- 
mer judges by consent of the parties. However, 
DR 5-105(C) is similar in effect and could be 
construed to permit waiver. 


RESEARCH REFERENCES 

U. Ark. Little Rock L.J. Survey, Profes- 
sional Responsibility, 13 U. Ark. Little Rock 
L.J. 393. 


CASE NOTES 


Disqualification. 

Circuit court did not abuse its discretion in 
disqualifying defendant’s lawyer under Ark. R. 
Prof. Conduct 1.12 because the lawyer’s partici- 
pation in issuing the arrest warrant and pre- 
siding over the plea and arraignment hearing 
was substantial under Ark. R. Prof. Conduct 1.0 
as both qualified as matters of clear and 
weighty importance. Floyd v. State, 2016 Ark. 
264, 495 S.W.3d 82 (2016). 

To issue the arrest warrant when he was a 
judge, the lawyer had been required to deter- 


mine that the affidavit in support demon- 
strated reasonable grounds that defendant had 
committed the offense in question. Issuing de- 
fendant’s arrest warrant as a former judge 
constituted substantial participation under 
this rule. Floyd v. State, 2016 Ark. 264, 495 
S.W.3d 82 (2016). 

The lawyer’s participation as the judge in the 
plea-and-arraignment hearing was a matter of 
clear and weighty importance and could not be 
considered merely an administrative responsi- 
bility. A criminal defendant has a right to an 


439 


Rule 1.13 


arraignment hearing. Additionally, the lawyer 
had been required to act in his official judicial 
capacity in presiding over the plea-and-ar- 
raignment hearing, not in an administrative 
capacity. Floyd v. State, 2016 Ark. 264, 495 
S.W.3d 82 (2016). 
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ticipated in the case personally and substan- 
tially as a judge, this rule applied, and the 
State’s consent was required before he could 
participate as a lawyer. The State was not 
required to show prejudice. Floyd v. State, 2016 
Ark. 264, 495 S.W.3d 82 (2016). 


Because defendant’s lawyer previously par- 


Rule 1.13. Organization as client. 


(a) A lawyer employed or retained by an organization represents the 
organization acting through its duly authorized constituents. 

(b) If a lawyer for an organization knows that an officer, employee or other 
person associated with the organization is engaged in action, intends to act or 
refuses to act in a matter related to the representation that is a violation of a 
legal obligation to the organization, or a violation of law that reasonably might 
be imputed to the organization, and that is likely to result in substantial injury 
to the organization, then the lawyer shall proceed as is reasonably necessary 
in the best interest of the organization. Unless the lawyer reasonably believes 
that it is not necessary in the best interest of the organization to do so, the 
lawyer shall refer the matter to higher authority in the organization, includ- 
ing, if warranted by the circumstances, to the highest authority that can act on 
behalf of the organization as determined by applicable law. 

(c) Except as provided in paragraph (d), if 

(1) despite the lawyer’s efforts in accordance with paragraph (b), the 
highest authority that can act on behalf of the organization insists upon or 
fails to address in a timely and appropriate manner an action, or a refusal to 
act, that is clearly a violation of law and 

(2) the lawyer reasonably believes that the violation is reasonably certain 
to result in substantial injury to the organization, 

then the lawyer may reveal information relating to the representation 

whether or not Rule 1.6 permits such disclosure, but only if and to the extent 

the lawyer reasonably believes necessary to prevent substantial injury to the 
organization. 

(d) Paragraph (c) shall not apply with respect to information relating to a 
lawyer’s representation of an organization to investigate an alleged violation of 
law, or to defend the organization or an officer, employee or other constituent 
associated with the organization against a claim arising out of an alleged 
violation of law. 

(e) A lawyer who reasonably believes that he or she has been discharged 
because of the lawyer’s actions taken pursuant to paragraphs (b) or (c), or who 
withdraws under circumstances that require or permit the lawyer to take 
action under either of those paragraphs, shall proceed as the lawyer reason- 
ably believes necessary to assure that the organization’s highest authority is 
informed of the lawyer’s discharge or withdrawal. 

(f) In dealing with an organization’s directors, officers, employees, members, 
shareholders or other constituents, a lawyer shall explain the identity of the 
client when the lawyer knows or reasonably should know that the organiza- 
tion’s interests are adverse to those of the constituents with whom the lawyer 
is dealing. 

(g) A lawyer representing an organization may also represent any of its 
directors, officers, employees, members, shareholders or other constituents, 
subject to the provisions of Rule 1.7. If the organization’s consent to the dual 
representation is required by Rule 1.7, the consent shall be given by an 
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appropriate official of the organization other than the individual who is to be 


represented, or by the shareholders. 


COMMENT 

The Entity as the Client [1] An organiza- 
tional client is a legal entity, but it cannot act 
except through its officers, directors, employ- 
ees, shareholders and other constituents. Offi- 
cers, directors, employees and shareholders are 
the constituents of the corporate organizational 
client. The duties defined in this Comment 
apply equally to unincorporated associations. 
“Other constituents” as used in this Comment 
means the positions equivalent to officers, di- 
rectors, employees and shareholders held by 
persons acting for organizational clients that 
are not corporations. 

[2] When one of the constituents of an orga- 
nizational client communicates with the orga- 
nization’s lawyer in that person’s organiza- 
tional capacity, the communication is protected 
by Rule 1.6. Thus, by way of example, if an 
organizational client requests its lawyer to in- 
vestigate allegations of wrongdoing, interviews 
made in the course of that investigation be- 
tween the lawyer and the client’s employees or 
other constituents are covered by Rule 1.6. This 
does not mean, however, that constituents of an 
organizational client are the clients of the law- 
yer. The lawyer may not disclose to such con- 
stituents information relating to the represen- 
tation except for disclosures explicitly or 
impliedly authorized by the organizational cli- 
ent in order to carry out the representation or 
as otherwise permitted by Rule 1.6. 

[3] When constituents of the organization 
make decisions for it, the decisions ordinarily 
must be accepted by the lawyer even if their 
utility or prudence is doubtful. Decisions con- 
cerning policy and operations, including ones 
entailing serious risk, are not as such in the 
lawyer’s province. Paragraph (b) makes clear, 
however, that when the lawyer knows that the 
organization is likely to be substantially in- 
jured by action of an officer or other constituent 
that violates a legal obligation to the organiza- 
tion or is in violation of law that might be 
imputed to the organization, the lawyer must 
proceed as is reasonably necessary in the best 
interest of the organization. As defined in Rule 
1.0(f), knowledge can be inferred from circum- 
stances, and a lawyer cannot ignore the obvi- 
ous. 

[4] In determining how to proceed under 
paragraph (b), the lawyer should give due con- 
sideration to the seriousness of the violation 
and its consequence, the responsibility in the 
organization and the apparent motivation of 
the person involved, the policies of the organi- 
zation concerning such matters, and any other 
relevant considerations. Ordinarily referral to 
a higher authority would be necessary. In some 


circumstances, however, it may be appropriate 
for the lawyer to ask the constituent to recon- 
sider the matter; for example, if the circum- 
stances involve a constituent’s innocent misun- 
derstanding of law and subsequent acceptance 
of the lawyer’s advice, the lawyer may reason- 
ably conclude that the best interest of the 
organization does not require that the matter 
be referred to higher authority. If a constituent 
persists in conduct contrary to the lawyer’s 
advice, it will be necessary for the lawyer to 
take steps to have the matter reviewed by a 
higher authority in the organization. If the 
matter is of sufficient seriousness and impor- 
tance or urgency to the organization, referral to 
higher authority in the organization may be 
necessary even if the lawyer has not communi- 
cated with the constituent. Any measures 
taken should, to the extent practicable, mini- 
mize the risk of revealing information relating 
to the representation to persons outside the 
organization. Even in circumstances where a 
lawyer is not obligated by Rule 1.13 to proceed, 
a lawyer may bring to the attention of an 
organizational client, including its highest au- 
thority, matters that the lawyer reasonably 
believes to be of sufficient importance to war- 
rant doing so in the best interest of the organi- 
zation. 

[5] Paragraph (b) also makes clear that when 
it is reasonably necessary to enable the organi- 
zation to address the matter in a timely and 
appropriate manner the lawyer must refer the 
matter to higher authority, including, if war- 
ranted by the circumstances, the highest au- 
thority that can act on behalf of the organiza- 
tion under applicable law. The organization’s 
highest authority to whom a matter may be 
referred ordinarily will be the board of directors 
or similar governing body. However, applicable 
law may prescribe that under certain condi- 
tions the highest authority reposes elsewhere, 
for example, in the independent directors of a 
corporation. 

Relation to Other Rules [6] The authority 
and responsibility provided in this Rule are 
concurrent with the authority and responsibil- 
ity provided in other Rules. In particular, this 
Rule does not limit or expand the lawyer’s 
responsibility under Rule 1.8, 1.16, 3.3 or 4.1. 
Paragraph (c) of this Rule supplements Rule 
6.1(b) by providing an additional basis upon 
which the lawyer may reveal information relat- 
ing to the representation, but does not modify, 
restrict, or limit the provisions of Rule 1.6(b)(2)- 
(6). Under Paragraph (c) the lawyer may reveal 
such information only when the organization’s 
highest authority insists upon or fails to ad- 
dress threatened or ongoing action that is 
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clearly a violation of law, and then only to the 
extent the lawyer reasonably believes neces- 
sary to prevent reasonably certain substantial 
injury to the organization. It is not necessary 
that the lawyer’s services be used in further- 
ance of the violation, but it is required that the 
matter be related to the lawyer’s representa- 
tion of the organization. If the lawyer’s services 
are being used by an organization to further a 
crime or fraud by the organization, Rules 
1.6(b)(2) and 1.6(b)(3) may permit the lawyer to 
disclose confidential information. In such cir- 
cumstances, Rule 1.2(d) may also be applicable, 
in which event, withdrawal from the represen- 
tation under Rule 1.16(a)(1) may be required. 

[7] Paragraph (d) makes clear that the au- 
thority of a lawyer to disclose information re- 
lating to a representation in circumstances 
described in Paragraph (c) does not apply with 
respect to information relating to a lawyer’s 
engagement by an organization to investigate 
an alleged violation of law or to defend the 
organization against a claim arising out of an 
alleged violation of law. This is necessary in 
order to enable organizational clients to enjoy 
the full benefits of legal counsel in conducting 
an investigation or defending against a claim. 

[8] A lawyer who reasonably believes that he 
or she has been discharged because of the 
lawyer’s actions taken pursuant to Paragraph 
(b) or (c), or who withdraws in circumstances 
that require or permit the lawyer to take action 
under either of these Paragraphs, must proceed 
as the lawyer reasonably believes necessary to 
assure that the organization’s highest author- 
ity is informed of the lawyer’ discharge or 
withdrawal, and what the lawyer reasonably 
believes to be the basis for his or her discharge 
or withdrawal. 

Government Agency [9] The duty defined 
in this Rule applies to governmental organiza- 
tions. Defining precisely the identity of the 
client and prescribing the resulting obligations 
of such lawyers may be more difficult in the 
government context and is a matter beyond the 
scope of these Rules. See Scope [18]. Although 
in some circumstances the client may be a 
specific agency, it may also be a branch of 
government, such as the executive branch, or 
the government as a whole. For example, if the 
action or failure to act involves the head of a 
bureau, either the department of which the 
bureau is a part or the relevant branch of 
government may be the client for purposes of 
this Rule. Moreover, in a matter involving the 
conduct of government officials, a government 
lawyer may have authority under applicable 
law to question such conduct more extensively 
than that of a lawyer for a private organization 
in similar circumstances. Thus, when the client 
is a governmental organization, a different bal- 
ance may be appropriate between maintaining 
confidentiality and assuring that the wrongful 
act is prevented or rectified, for public business 
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is involved. In addition, duties of lawyers em- 
ployed by the government or lawyers in mili- 
tary service may be defined by statutes and 
regulation. This Rule does not limit that au- 
thority. See Scope. 

Clarifying the Lawyer’s Role [10] There 
are times when the organization’s interest may 
be or become adverse to those of one or more of 
its constituents. In such circumstances the law- 
yer should advise any constituent, whose inter- 
est the lawyer finds adverse to that of the 
organization of the conflict or potential conflict 
of interest, that the lawyer cannot represent 
such constituent, and that such person may 
wish to obtain independent representation. 
Care must be taken to assure that the indi- 
vidual understands that, when there is such 
adversity of interest, the lawyer for the organi- 
zation cannot provide legal representation for 
that constituent individual, and that discus- 
sions between the lawyer for the organization 
and the individual may not be privileged. 

[11] Whether such a warning should be given 
by the lawyer for the organization to any con- 
stituent individual may turn on the facts of 
each case. 

Dual Representation [12] Paragraph (e) 
recognizes that a lawyer for an organization 
may also represent a principal officer or major 
shareholder. 

Derivative Actions [13] Under generally 
prevailing law, the shareholders or members of 
a corporation may bring suit to compel the 
directors to perform their legal obligations in 
the supervision of the organization. Members of 
unincorporated associations have essentially 
the same right. Such an action may be brought 
nominally by the organization, but usually is, 
in fact, a legal controversy over management of 
the organization. 

[14] The question can arise whether counsel 
for the organization may defend such an action. 
The proposition that the organization is the 
lawyer’s client does not alone resolve the issue. 
Most derivative actions are a normal incident of 
an organization’s affairs, to be defended by the 
organization’s lawyer like any other suit. How- 
ever, if the claim involves serious charges of 
wrongdoing by those in control of the organiza- 
tion, a conflict may arise between the lawyer’s 
duty to the organization and the lawyer’s rela- 
tionship with the board. In those circum- 
stances, Rule 1.7 governs who should represent 
the directors and the organization. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

There is no counterpart to this Rule in the 
disciplinary Rules of the Code. EC 5-18 states 
that “A lawyer employed or retained by a cor- 
poration or similar entity owes his allegiance to 
the entity and not to a stockholder, director, 
officer, employee, representative, or other per- 
son connected with the entity. In advising the 
entity, a lawyer should keep paramount its 
interests and his professional judg- 
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ment should not be influenced by the personal 
desires of any person or organization. Occasion- 
ally, a lawyer for an entity is requested by a 
stockholder, director, officer, employee, repre- 
sentative, or other person connected with the 
entity to represent him in an individual capac- 
ity; in such a case the lawyer may serve the 
individual only if the lawyer is convinced that 
differing interests are not present.” EC 5-24 
states “although a lawyer may be employed by 
a business corporation with non-lawyers serv- 
ing as directors or officers, and they necessarily 
have the right to make decisions of business 
policy, a lawyer must decline to accept direction 
of his professional judgment from any layman.” 
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DR 5-107(B) provides that “a lawyer shall not 
permit a person who ... employs ... him to 
render legal services for another to direct or 
regulate his professional judgment in render- 
ing such legal services.” 


RESEARCH REFERENCES 


Ark. L. Rev. 

The Ethics of Communicating with an Orga- 
nization’s Employees: An Analysis of the Un- 
workable “Hybrid” or “Multifactor” Managing- 
Speaking Agent, ABA, and Niesig Tests and a 
Proposal for a “Supervisor” Standard, 45 Ark. 
L. Rev. 801. 


CASE NOTES 


Privileged Communications. 

Directors of a defendant corporation could 
assert attorney-corporate client privilege 
against plaintiff, despite plaintiffs former sta- 
tus as a director of the corporation. In re 
Hutchins, 216 B.R. 11 (Bankr. E.D. Ark. 1997). 

This rule governs attorneys’ relations with 
their organizational clients and imposes par- 


ticular duties upon the attorneys; the organiza- 
tion’s right to exclude an individual “authorized 
constituent” from representation by the corpo- 
ration’s attorney is a matter for the state law 
governing such entities—not the rules of pro- 
fessional conduct governing attorneys. In re 
Hutchins, 216 B.R. 11 (Bankr. E.D. Ark. 1997). 


Rule 1.14. Client with diminished capacity. 


(a) When a client’s ability to make adequately considered decisions in 
connection with the representation is diminished, whether because of minority, 
mental disability or for some other reason, the lawyer shall, as far as 
reasonably possible, maintain a normal client-lawyer relationship with the 
client. 

(b) When the lawyer reasonably believes that the client has diminished 
capacity, is at risk of substantial physical, financial or other harm unless action 
is taken and cannot adequately act in the client’s own interest, the lawyer may 
take reasonably necessary protective action, including consulting with indi- 
viduals or entities that have the ability to take actions to protect the client, and 
in appropriate cases, seeking the appointment of a guardian ad litem, 
conservator or guardian. Extreme caution must be exercised by a lawyer before 
nominating the lawyer, a member or employee of the lawyer’s firm, or a 
relative within the third degree or relationship to serve as guardian ad litem, 
conservator or guardian. 

(c) Information relating to the representation of a client with diminished 
capacity is protected by Rule 1.6. When taking protective action pursuant to 
paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal 
information about the client, but only to the extent reasonably necessary to 
protect the client’s interests. 


COMMENT 

[1] The normal client-lawyer relationship is 
based on the assumption that the client, when 
properly advised and assisted, is capable of 
making decisions about important matters. 
When the client is a minor or suffers from a 
diminished mental capacity, however, main- 
taining the ordinary client-lawyer relationship 


may not be possible in all respects. In particu- 
lar, a severely incapacitated person may have 
no power to make legally binding decisions. 
Nevertheless, a client with diminished capacity 
often has the ability to understand, deliberate 
upon, and reach conclusions about matters af- 
fecting the client’s own well-being. For ex- 
ample, children as young as five or six years of 
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age, and certainly those of ten or twelve, are 
regarded as having opinions that are entitled to 
weight in legal proceedings concerning their 
custody. So also, it is recognized that some 
persons of advanced age can be quite capable of 
handling routine financial matters while need- 
ing special legal protection concerning major 
transactions. 

[2] The fact that a client suffers a disability 
does not diminish the lawyer’s obligation to 
treat the client with attention and respect. 
Even if the person has a legal representative, 
the lawyer should as far as possible accord the 
represented person the status of client, particu- 
larly in maintaining communication. 

[3] The client may wish to have family mem- 
bers or other persons participate in discussions 
with the lawyer. When necessary to assist in 
the representation, the presence of such per- 
sons generally does not affect the applicability 
of the attorney-client evidentiary privilege. 
Nevertheless, the lawyer must keep the client’s 
interests foremost and, except for protective 
action authorized under paragraph (b), must to 
look to the client, and not family members, to 
make decisions on the client’s behalf. 

[4] If a legal representative has already been 
appointed for the client, the lawyer should 
ordinarily look to the representative for deci- 
sions on behalf of the client. In matters involv- 
ing a minor, whether the lawyer should look to 
the parents as natural guardians may depend 
on the type of proceeding or matter in which the 
lawyer is representing the minor. If the lawyer 
represents the guardian as distinct from the 
ward, and is aware that the guardian is acting 
adversely to the ward’s interest, the lawyer 
may have an obligation to prevent or rectify the 
guardian’s misconduct. See Rule 1.2(d). 

Taking Protective Action [5] If a lawyer 
reasonably believes that a client is at risk of 
substantial physical, financial or other harm 
unless action is taken, and that a normal client- 
lawyer relationship cannot be maintained as 
provided in paragraph (a) because the client 
lacks sufficient capacity to communicate or to 
make adequately considered decisions in con- 
nection with the representation, then para- 
graph (b) permits the lawyer to take protective 
measures deemed necessary. Such measures 
could include: consulting with family members, 
using a reconsideration period to permit clari- 
fication or improvement of circumstances, us- 
ing voluntary surrogate decision making tools 
such as durable powers of attorney or consult- 
ing with support groups, professional services, 
adult-protective agencies or other individuals 
or entities that have the ability to protect the 
client. In taking any protective action, the law- 
yer should be guided by such factors as the 
wishes and values of the client to the extent 
known, the client’s best interests and the goals 
of intruding into the client’s decision making 
autonomy to the least extent feasible, maximiz- 
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ing client capacities and respecting the client’s 
family and social connections. 

[6] In determining the extent of the client’s 
diminished capacity, the lawyer should con- 
sider and balance such factors as: the client’s 
ability to articulate reasoning leading to a 
decision, variability of state of mind and ability 
to appreciate consequences of a decision; the 
substantive fairness of a decision; and the con- 
sistency of a decision with the known long-term 
commitments and values of the client. In ap- 
propriate circumstances, the lawyer may seek 
guidance from an appropriate diagnostician. 

[7] If a legal representative has not been 
appointed, the lawyer should consider whether 
appointment of a guardian ad litem, conserva- 
tor or guardian is necessary to protect the 
client’s interests. Thus, if a client with dimin- 
ished capacity has substantial property that 
should be sold for the client’s benefit, effective 
completion of the transaction may require ap- 
pointment of a legal representative. In addi- 
tion, rules of procedure in litigation sometimes 
provide that minors or persons with diminished 
capacity must be represented by a guardian or 
next friend if they do not have a general guard- 
ian. In many circumstances, however, appoint- 
ment of a legal representative may be more 
expensive or traumatic for the client than cir- 
cumstances in fact require. Evaluation of such 
circumstances is a matter entrusted to the 
professional judgment of the lawyer. In consid- 
ering alternatives, however, the lawyer should 
be aware of any law that requires the lawyer to 
advocate the least restrictive actionon behalf of 
the client. 

Disclosure of the Client’s Condition [8] 
Disclosure of the client’s diminished capacity 
could adversely affect the client’s interests. For 
example, raising the question of diminished 
capacity could, in some circumstances, lead to 
proceedings for involuntary commitment. Infor- 
mation relating to the representation is pro- 
tected by Rule 1.6. Therefore, unless authorized 
to do so, the lawyer may not disclose such 
information. When taking protective action 
pursuant to paragraph (b), the lawyer is im- 
pliedly authorized to make the necessary dis- 
closures, even when the client directs the law- 
yer to the contrary. Nevertheless, given the 
risks of disclosure, paragraph (c) limits what 
the lawyer may disclose in consulting with 
other individuals or entities or seeking the 
appointment of a legal representative. At the 
very least, the lawyer should determine 
whether it is likely that the person or entity 
consulted with will act adversely to the client’s 
interests before discussing matters related to 
the client. The lawyer’s position in such cases is 
an unavoidably difficult one. 

Emergency Legal Assistance [9] In an 
emergency where the health, safety or a finan- 
cial interest of a person with seriously dimin- 
ished capacity is threatened with imminent 
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and irreparable harm, a lawyer may take legal 
action on behalf of such a person even. though 
the person is unable to establish a client-lawyer 
relationship or to make or express considered 
judgments about the matter, when the person 
or another acting in good faith on that person’s 
behalf has consulted with the lawyer. Even in 
such an emergency, however, the lawyer should 
not act unless the lawyer reasonably believes 
that the person has no other lawyer, agent or 
other representative available. The lawyer 
should take legal action on behalf of the person 
only to the extent reasonably necessary to 
maintain the status quo or otherwise avoid 
imminent and irreparable harm. A lawyer who 
undertakes to represent a person in such an 
exigent situation has the same duties under 
these Rules as the lawyer would with respect to 
a client. 

[10] A lawyer who acts on behalf of a person 
with seriously diminished capacity in an emer- 
gency should keep the confidences of the person 
as if dealing with a client, disclosing them only 
to the extent necessary to accomplish the in- 
tended protective action. The lawyer should 
disclose to any tribunal involved and to any 
other counsel involved the nature of his or her 
relationship with the person. The lawyer 
should take steps to regularize the relationship 
or implement other protective solutions as soon 
as possible. Normally, a lawyer would not seek 
compensation for such emergency actions 
taken. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

There is no counterpart to this Rule in the 
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Disciplinary Rules of the Code. EC 7-12 states 
that “Any mental or physical condition of a 
client that renders him incapable of making a 
considered judgment on his own behalf casts 
additional responsibilities upon his lawyer. 
Where an incompetent is acting through a 
guardian or other legal representative, a law- 
yer must look to such representative for those 
decisions which are normally the prerogative of 
the client. If a client under disability has no 
legal representative, his lawyer may be com- 
pelled in court proceedings to make decisions 
on behalf of the client. If the client is capable of 
understanding the matter in question or of 
contributing to the advancement of his inter- 
ests, regardless of whether he is legally dis- 
qualified from performing certain acts, the law- 
yer should obtain from him all possible aid. If 
the disability of a client and the lack of legal 
representative compel the lawyer to make de- 
cisions for his client, the lawyer should consider 
all circumstances then prevailing and act with 
care to safeguard and advance the interests of 
his client. But obviously a lawyer cannot per- 
form any act or make any decision which the 
law requires his client to perform or make, 
either acting for himself if competent, or by a 
duly constituted representative if legally in- 
competent.” 


RESEARCH REFERENCES 


Ark. L. Notes 

Kilpatrick, Ethical Issues in Representing 
Clients with Diminished Capacity, 2003 Ark. L. 
Notes 57. 


Rule 1.15. Safekeeping property and trust accounts. 


(a) Safekeeping property. 


(1) A lawyer shall hold property of clients or third persons, including 
prospective clients, that is in a lawyer’s possession in connection with a 
representation separate from the lawyer’s own property. 

(2) Property, other than funds of clients or third persons, shall be 
identified as such and appropriately safeguarded. 

(3) Complete records of trust account funds and other property shall be 
kept by the lawyer and shall be preserved for a period of five years after the 
termination of the representation or the last contact with a prospective 


client. 


(4) A lawyer shall maintain on a current basis books and records in 
accordance with generally accepted accounting practice and comply with any 
record keeping rules established by law, rule, or court order. 

(5) Upon receiving funds or other property in which a client or third 


person has an interest, a lawyer shall promptly notify the client or third 
person in writing. Except as stated in this Rule or otherwise permitted by 
law or by agreement with the client, a lawyer shall promptly deliver to the 
client or third person any funds or other property that the client or third 
person is entitled to receive and, upon request by the client or third person, 
shall promptly render a full written accounting regarding such property to 
the client or third persons. 
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(6) When in the course of representation a lawyer is in possession of 
property in which two or more persons (one of whom may be the lawyer) 
claim interests, the property shall be kept separate by the lawyer until the 
dispute is resolved. The lawyer shall promptly distribute all portions of the 
property as to which the interests are not in dispute. 

(b) Trust Accounts: IOLTA trust accounts and non-IOLTA trust accounts. 

(1) Funds of a client shall be deposited and maintained in one or more 
separate, clearly identifiable trust accounts in the state where the lawyer’s 
office is situated, or elsewhere with the consent of the client or third person. 

(2) A lawyer shall deposit into a client trust account legal fees and 
expenses that have been paid in advance, to be withdrawn by the lawyer only 
as fees are earned or expenses incurred. 

(3) Alawyer may deposit funds belonging to the lawyer or the law firm in 
a client trust account for the sole purposes of paying bank services charges 
on that account, or to comply with the minimum balance required for the 
waiver of bank charges, but only in the amount necessary for those purposes, 
but not to exceed $500.00 in any case. Such funds belonging to the lawyer or 
law firm shall be clearly identified as such in the account records. 

(4) Each trust account referred to in section (b)(1) shall be an interest- or 
dividend bearing account held at an eligible institution. 

(5) Each such trust account shall provide overdraft notification to the 
Executive Director of the Office of Professional Conduct for the purpose of 
reporting whenever any properly payable instrument is presented against a 
lawyer trust account containing insufficient funds, irrespective of whether or 
not the instrument is honored. The financial institution shall report simul- 
taneously with its notice to the lawyer the following information: 

(i) In the case of a dishonored instrument, the report shall be identical 
to the overdraft notice customarily forwarded to the depositor, and should 
include a copy of the dishonored instrument, if such a copy is normally 
provided to depositors; 

(ii) In the case of instruments that are presented against insufficient 
funds but which instruments are honored, the report shall identify the 
financial institution, the lawyer or law firm, the account number, the date - 
of presentation for payment, and the date paid, as well as the amount of 
overdraft created thereby. 

(6) A lawyer who receives client funds which, in the judgment of the 
lawyer, are nominal in amount, or are expected to be held for such a short 
period of time that it is not practical to earn and account for income on 
individual deposits, shall create and maintain an interest-bearing, multi- 
client trust account (““JOLTA” account) for such funds. The account shall be 
maintained in compliance with the following requirements: 

(i) The trust account shall be maintained in compliance with sections 
(b)(1)-(b)(5) of this Rule and the funds shall be subject to withdrawal upon 
request and without delay; 

(ii) No earnings from the account shall be made available to the lawyer 
or law firm; and, 

(iii) The interest accruing on this account, net of allowable reasonable 
fees, shall be paid monthly to the IOLTA Program of the Arkansas Access 
to Justice Foundation, Inc. All other fees and transaction costs shall be 
paid by the lawyer or law firm. Payment must be made by Automated 
Clearing House (ACH) method, wire transfer, or other electronic transfer. 
(7) All client funds shall be deposited in the account specified in section 

(b)(6), unless they are deposited in a separate interest-bearing account 
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(“non-IOLTA” account) for a specific and individual matter for a particular 
client. There shall be a separate account opened for each such particular 
client matter. Interest so earned must be held in trust as property of each 
client in the same manner as is provided in this Rule. 

(8) The decision whether to use an “IOLTA” account specified in section 
(b)(6) or a “non-IOLTA” account specified in section (b)(7) is within the 
discretion of the lawyer. In making this determination, consideration should 
be given to the following: 

(i) The amount of interest which the funds would earn during the period 
they are expected to be deposited; and, 

(ii) The cost of establishing and administering the account, including 
the cost of the lawyer’s or law firm’s services. 

(9) Every lawyer practicing or admitted to practice in this State shall, as 
a condition thereof, be conclusively deemed to have consented to the 
reporting requirements mandated by this rule. All lawyers shall certify 
annually that they, their law firm or professional corporation is in compli- 
ance with all sections and subsections of this Rule. 

(10) A lawyer shall certify, in connection with the annual renewal of the 
lawyer’s license, that the lawyer is complying with all provisions of this rule. 
Certification shall be made on a form provided by and in a manner 
designated by the Clerk of the Supreme Court. 

(11) A lawyer or a law firm may be exempt from the requirements of this 
rule if the Arkansas Access to Justice Foundation’s Board of Directors, on its 
own motion, has exempted the lawyer or law firm from participation in the 
Program for a period of no more than two years when service charges on the 
lawyer’s or law firm’s trust account equal or exceed any interest generated. 
(c) Unclaimed or unidentifiable trust account funds. 

(1) When a lawyer, law firm, or estate of a deceased lawyer cannot, using 
reasonable efforts, identify or locate the owner of funds in its Arkansas 
IOLTA or non-IOLTA trust account for a period of at least two (2) years, it 
shall pay the funds to the Arkansas Access to Justice Foundation. At the 
time such funds are remitted, the lawyer shall submit to the Arkansas 
Access to Justice Foundation and the Office of the Committee on Profes- 
sional Conduct the name and last known address of each person appearing 
from the lawyer’s or law firm’s records to be entitled to the funds, if known; 
a description of the efforts undertaken to identify or locate the owner; and 
the amount of any unclaimed or unidentified funds. 

(2) If, within two (2) years of making a payment of unclaimed or 
unidentified funds to the Arkansas Access to Justice Foundation, the lawyer, 
law firm, or deceased lawyer’s estate identifies and locates the owner of 
funds paid, the Arkansas Access to Justice Foundation shall refund the sum 
to the lawyer, law firm, or deceased lawyer’s estate. The lawyer, law firm, or 
deceased lawyer’s estate shall submit to the Foundation a verification 
attesting that the funds have been returned to the owner. The Arkansas 
Access to Justice Foundation shall maintain sufficient reserves to pay all 
claims for such funds. 


HISTORY: Amended January 1, 2007; “Having now thoroughly considered the matter, 
amended February 1, 2007; amended Novem- the Court directs that henceforth when paying 


ber 5, 2015. the annual Arkansas Supreme Court license 
renewal fee, an attorney shall certify that he or 
Publisher’s Notes. she has complied with and will continue to 


The Per Curiam of the Arkansas Supreme comply with all ethical rules concerning the 
Court of December 20, 1998, provided, in part: maintenance of a trust account into which a 
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client’s funds or those funds in which a client 
may have an interest will be deposited pending 
proper disposition of said funds. 

“Further, willful failure to provide said certi- 
fication shall constitute grounds for discipline 
under the provisions of Section 1 of the Proce- 
dures of the Arkansas Supreme Court Regulat- 
ing Professional Conduct of Attorneys at Law.” 


RESEARCH REFERENCES 


Cross References. 

Attorney trust account and automatic “over- 
draft” notification procedure, Section 28 of Pro- 
cedures of the Arkansas Supreme Court Regu- 
lating Professional Conduct of Attorneys at 
Law. 


COMMENT 

[1] A lawyer should hold property of others 
with the care required of a professional fidu- 
ciary. Securities should be kept in a safe deposit 
box, except when some other form of safekeep- 
ing is warranted by special circumstances. All 
property that is the property of clients or third 
persons, including prospective clients, must be 
kept separate from the lawyer’s business and 
personal property and, if monies, in one or more 
trust accounts. Separate trust accounts may be 
warranted when administering estate monies 
or acting in similar fiduciary capacities. 

[2] While normally it is impermissible to 
commingle the lawyer’s own funds with client 
funds, paragraph (b)(3) provides it is permis- 
sible when necessary to pay bank service 
charges on that account. Accurate records must 
be kept regarding which part of the trust ac- 
count funds are the lawyer’s. 

[3] Lawyers often receive funds from which 
the lawyer’s fee will be paid. The lawyer is not 
required to remit to the client funds that the 
lawyer reasonably believes represent fee owed. 
However, a lawyer may not hold funds to coerce 
a client into accepting the lawyer’s contention. 
The disputed portion of the funds must be kept 
in a trust account and the lawyer should sug- 
gest means for prompt resolution of the dis- 
pute, such as arbitration. The undisputed of the 
funds shall be promptly distributed. 

[4] Paragraph (a)(6) also recognizes that 
third parties may have lawful claims against 
specific funds or other property in a lawyer’s 
custody, such as a client’s creditor who has a 
lien on funds recovered in a personal injury 
action. A lawyer may have a duty under appli- 
cable law to protect such third-party claims 
against wrongful interference by the client. In 
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such cases, when the third party claim is not 
frivolous under applicable law, the lawyer must 
refuse to surrender property to the client until 
the claims are resolved. A lawyer should not 
unilaterally assume to arbitrate a dispute be- 
tween the client and the third party, but, when 
there are substantial grounds for dispute as to 
the person entitled to the funds, the lawyer 
may file an action to have a court resolve the 
dispute. 

[5] The obligations of a lawyer under this 
Rule are independent of those arising from 
activity other than rendering legal services. For 
example, a lawyer who serves only as an escrow 
agent is governed by the applicable law relating 
to fiduciaries even though the lawyer does not 
render legal services in the transaction and is 
not governed by this Rule. 

{6] A lawyers’ fund for client protection pro- 
vides a means through the collective efforts of 
the bar to reimburse persons who have lost 
money or property as a result of dishonest 
conduct of a lawyer. Where such a fund has 
been established, a lawyer must participate 
where it is mandatory, and, even when it is 
voluntary, the lawyer should participate. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

With regard to Rule 1.15(a), DR 9-102(A) 
provides that “funds of clients” are to be kept in 
a trust account in the state in which the law- 
yer’s office is situated. DR 9-102(B)(2) provides 
that a lawyer shall “identify and label securi- 
ties and properties of a client ... and place 
them in ... safekeeping ...” DR 9-102(B)(3) 
requires that a lawyer “maintain complete re- 
cords of all funds, securities and other proper- 
ties of a client ...” Rule 1.15(a) extends these 
requirements to property of a third person that 
is in the lawyer’s possession in connection with 
the representation. 

Rule 1.15(b) is substantially similar to DR 
9-102(B)(1) and (4). 

Rule 1.15(c) is substantially similar to DR 
9-102(A)(2), except that the requirement re- 
garding disputes applies to property concerning 
which an interest is claimed by a third person 
as well as by a client. 


RESEARCH REFERENCES 


Ark. L. Rev. 

Note, Liteky v. United States: The Extrajudi- 
cial Source Doctrine and Its Implications for 
Judicial Disqualification, 48 Ark. L. Rev. 1059. 

U. Ark. Little Rock L.J. DiPippa, Lawyers, 
Clients, and Money, 18 U. Ark. Little Rock L.J. 
95. 


CASE NOTES 


Client Funds. 
A judge violate the. rule when he deposited 


client funds in a personal account rather than 
an identifiable trust account. Judicial Disci- 
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pline & Disability Comm’n v. Thompson, 341 
Ark. 253, 16 S.W.3d 212 (2000). : 
Confused nature of attorney’s records did not 
permit one to fully understand what activity 
was occurring in his trust account and, there- 
fore, the Arkansas Committee on Professional 
Conduct Panel’s decision that the attorney did 
not violate subsection (a) of this rule was not 
clearly erroneous. Comm. on Prof Conduct v. 
Revels, 360 Ark. 69, 199 S.W.3d 630 (2004). 
Attorney was disbarred for misconduct 
where (1) he applied a $2600 client payment to 
his fee rather than the payment of court costs, 
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(2) another client gave the attorney a $500 
check that the attorney cashed without report- 
ing it to his firm, (3) the attorney’s secretary 
prepared a $1,000 check made payable to a car 
dealership and a $500 check made payable to 
the client, and the attorney signed the client’s 
name to the check and cashed it, and (4) when 
contacted by a client about a missing $500 in 
restitution, the firm sent the client a check from 
the firm’s trust account for $1,500, but the 
firm’s trust account was then overdrawn by 
$500. Ligon v. Newman, 365 Ark. 510, 231 
S.W.3d 662 (2006). 


Rule 1.16. Declining or terminating representation. 


(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, 
where representation has commenced, shall withdraw from the representation 


of a client if; 


(1) the representation will result in violation of the rules of professional 


conduct or other law; 


(2) the lawyer’s physical or mental condition materially impairs the 
lawyer’s ability to represent the client; or 


(3) the lawyer is discharged. 


(b) Except as stated in paragraph (c), a lawyer may withdraw from repre- 


senting a client if: 


(1) withdrawal can be accomplished without material adverse effect on 


the interests of the client; 


(2) the client persists in a course of action involving the lawyer’s services 
that the lawyer reasonably believes is criminal or fraudulent; 

(3) the client has used the lawyer’s services to perpetrate a crime or fraud; 

(4) aclient insists upon taking action that the lawyer considers repugnant 
or with which the lawyer has a fundamental disagreement; 

(5) the client fails substantially to fulfill an obligation to the lawyer 
regarding the lawyer’s services and has been given reasonable warning that 
the lawyer will withdraw unless the obligation is fulfilled; 

(6) the representation will result in an unreasonable financial burden on 


the lawyer or has been rendered unreasonably difficult by the client; or 
(7) other good cause for withdrawal exists. 

(c) A lawyer must comply with applicable law requiring notice to or 
permission of a tribunal when terminating a representation. When ordered to 
do so by a tribunal, a lawyer shall continue representation notwithstanding 
good cause for terminating the representation. 

(d) Upon termination of representation, a lawyer shall take steps to the 
extent reasonably practicable to protect a client’s interests, such as giving 
reasonable notice to the client, allowing time for employment of other counsel, 
surrendering papers and property to which the client is entitled and refunding 
any advance payment of fee or expense that has not been earned or incurred. 
The lawyer may retain papers relating to the client to the extent permitted by 
other law. 


COMMENT 
[1] Alawyer should not accept representation 
in a matter unless it can be performed compe- 


tently, promptly, without improper conflict of 
interest and to completion. Ordinarily, a repre- 
sentation in a matter is completed when the 
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agreed-upon assistance has been concluded. 
See Rules 1.2(c) and 6.5. See also Rule 1.3, 
Comment [4]. 

Mandatory Withdrawal [2] A lawyer ordi- 
narily must decline or withdraw from represen- 
tation if the client demands that the lawyer 
engage in conduct that is illegal or violates the 
Rules of Professional Conduct or other law. The 
lawyer is not obliged to decline or withdraw 
simply because the client suggests such a 
course of conduct; a client may make such a 
suggestion in the hope that a lawyer will not be 
constrained by a professional obligation. 

[3] When a lawyer has been appointed to 
represent a client, withdrawal ordinarily re- 
quires approval of the appointing authority. See 
also Rule 6.2. Similarly, court approval or no- 
tice to the court is often required by applicable 
law before a lawyer withdraws from pending 
litigation. Difficulty may be encountered if 
withdrawal is based on the client’s demand that 
the lawyer engage in unprofessional conduct. 
The court may request an explanation for the 
withdrawal, while the lawyer may be bound to 
keep confidential the facts that would consti- 
tute such an explanation. The lawyer’s state- 
ment that professional considerations require 
termination of the representation ordinarily 
should be accepted as sufficient. Lawyers 
should be mindful of their obligations to both 
clients and the court under Rules 1.6 and 3.3. 

Discharge [4] A client has a right to dis- 
charge a lawyer at any time, with or without 
cause, subject to liability for payment for the 
lawyer’s services. Where future dispute about 
the withdrawal may be anticipated, it may be 
advisable to prepare a written statement recit- 
ing the circumstances. 

[5] Whether a client can discharge appointed 
counsel may depend on applicable law. A client 
seeking to do so should be given a full explana- 
tion of the consequences. These consequences 
may include a decision by the appointing au- 
thority that appointment of successor counsel is 
unjustified, thus requiring self-representation 
by the client. 

[6] If the client has severely diminished ca- 
pacity, the client may lack the legal capacity to 
discharge the lawyer, and in any event the 
discharge may be seriously adverse to the cli- 
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ent’s interests. The lawyer should make special 
effort to help the client consider the conse- 
quences and may take reasonably necessary 
protective action as provided in Rule 1.14. 

Optional Withdrawal [7] A lawyer may 
withdraw from representation in some circum- 
stances. The lawyer has the option to withdraw 
if it can be accomplished without material ad- 
verse effect on the client’s interests. With- 
drawal is also justified if the client persists in a 
course of action that the lawyer reasonably 
believes is criminal or fraudulent, for a lawyer 
is not required to be associated with such 
conduct even if the lawyer does not further it. 
Withdrawal is also permitted if the lawyer’s 
services were misused in the past even if that 
would materially prejudice the client. The law- 
yer may also withdraw where the client insists 
on taking action that the lawyer considers 
repugnant or with which the lawyer has a 
fundamental disagreement. 

[8] A lawyer may withdraw if the client 
refuses to abide by the terms of an agreement 
relating to the representation, such as an 
agreement concerning fees or court costs or an 
agreement limiting the objectives of the repre- 
sentation. 

Assisting the Client upon Withdrawal [9] 
Even if the lawyer has been unfairly discharged 
by the client, a lawyer must take all reasonable 
steps to mitigate the consequences to the client. 
The lawyer may retain papers as security for a 
fee only to the extent permitted by law. See 
Rule 1.15. 


RESEARCH REFERENCES 


Ark. L. Notes 
Kilpatrick, Changing Firms or Offices: Doing 
it Right, 2002 Ark. L. Notes 39. 


Ark. L. Rev. 

Note, Henry, Walden & Davis v. Goodman: 
The Value of a Discharged Attorney’s Contin- 
gent Fee Contract in Arkansas, 42 Ark. L. Rev. 
549, 

U. Ark. Little Rock L.J. Dudley, The Con- 
tinuous Representation Doctrine: Must You Sue 
Your Lawyer While She Still Represents You?, 
19 U. Ark. Little Rock L.J. 241. 


CASE NOTES 


Attorney’s Fees. 

When a client discharges his attorney, he is 
bound to pay discharged attorney a reasonable 
fee for services rendered. Henry, Walden & 
Davis v. Goodman, 294 Ark. 25, 741 S.W.2d 233 
(1987), superseded by statute as stated in 
Salmon v. Atkinson, 355 Ark. 325, 137 S.W.3d 
383 (2003). 


Disqualification of Judge. 
Where the circuit court suspected judge shop- 


ping and heard testimony, it concluded that the 
citizen retained the attorney to force recusal; 
although the citizen concluded that he would be 
better served by a judge other than the circuit 
court judge, the desire for a different judge did 
not support disqualification of a judge. Valley v. 
Phillips County Election Comm’n, Od Ark. 494, 
183 S.W.3d 557 (2004). 


Sanction. 
Sanction for failing to take steps to the extent 
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reasonably practicable to protect client’s inter- 
ests upon termination of representation was 
upheld. Arens v. Committee on Professional 
‘Conduct, 307 Ark. 308, 820 S.W.2d 263 (1991). 


Termination of Representation. 

There was a “termination of representation” 
within the meaning of the rule, notwithstand- 
ing the appellant attorney’s claim that he lim- 
ited his involvement to an investigation of facts 
to determine whether he would be willing to 
take a case, where there was evidence that the 
attorney did not continue to work on the case 
because he thought his client owed him an 
additional retainer. Cortinez v. Supreme Court 
Comm., 332 Ark. 456, 966 S.W.2d 251 (1998). 

Appellate court would not consider a claim 
that a trial court erred in denying the claim- 
ant’s motion to proceed in a civil action on a pro 
se basis where he had discharged his attorney 
because the claimant was not happy with the 
way the attorney was handling the case, and in 
allowing the attorney to later sign and submit a 
motion to dismiss the case based on a settle- 
ment; claimant had not presented a record of 
any proceeding in the trial court that would 
allow a proper review of the claim, nor had the 
claimant presented any authority in support of 
his argument that Ark. R. Civ. P. 64 and this 
rule gave the claimant an absolute right to 
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discharge his attorney without the permission 
of the trial court. Holcombe v. Marts, 352 Ark. 
201, 99 S.W.3d 401 (2003). 

Attorney was properly found to have violated 
subsection (d) of this rule because the attorney 
failed to provide a former client with the docu- 
ments from the client’s file upon request; even 
though the attorney claimed that the client had 
received duplicates of documents filed during 
the representation, it was not the client’s duty 
to maintain a file on the client’s own behalf. 
Travis v. Supreme Court Comm. on Prof] Con- 
duct, 2009 Ark. 188, 306 S.W.3d 3 (2009). 

Subsection (d) of this rule places an affirma- 
tive duty on an attorney, not a client, to protect 
the client’s interests upon termination of rep- 
resentation. Travis v. Supreme Court Comm. on 
Prof! Conduct, 2009 Ark. 188, 306 S.W.3d 3 
(2009). 

The plain language of subsection (d) of this 
rule places a duty on an attorney to surrender 
the papers and property to which a client is 
entitled upon termination of representation ir- 
respective of negligent conduct or the fact that 
the representation has been completed. Travis 
v. Supreme Court Comm. on Prof] Conduct, 
2009 Ark. 188, 306 S.W.3d 3 (2009). 


Cited: 
In re Robinson, 373 B.R. 612 (Bankr. E.D. 
Ark. 2007). 


A lawyer or a law firm may sell or purchase a law practice, or an area of law 
practice, including good will, if the following conditions are satisfied: 

(a) The seller ceases to engage in the private practice of law, or in the area 

of practice that has been sold, in the State in which the practice has been 


conducted; 


(b) The practice, or the entire area of practice, is sold to one or more 


lawyers or law firms; 


(c) The seller gives written notice to each of the seller’s clients regarding: 


(1) the proposed sale; 


(2) the client’s right to retain other counsel or to take possession of the 


file; and, 


(3) the fact that the client’s consent to the sale will be presumed if the 
client does not take any action or does not otherwise object within ninety 


(90) days of receipt of the notice. 


If a client cannot be given notice, the representation of that client may 


be transferred to the purchaser only upon entry of an order so authorizing 
by the court having jurisdiction. The seller may disclose to the court in 
camera information relating to the representation only to the extent 
necessary to obtain an order authorizing the transfer of a file. 

(d) The fees charged clients shall not be increased by reason of the sale. 
(e) In every instance in which a law practice in its entirety is sold, the selling 


attorney, or the legal representative thereof, in the case of a deceased, disabled 
or disappeared attorney, shall within twenty (20) days of the completion of the 
sale, file an affidavit with the Committee on Professional Conduct that he or she 
has complied with the requirements of notice contained within this provision, to 
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include proof of publication, along with a list of clients so notified and an 
exemplar of such notice. Such affidavit shall also contain the address where 
communications may thereafter be directed to the affiant. 


HISTORY: Amended June 26, 2014. 


COMMENT 

[1] The practice of law is a profession, not 
merely a business. Clients are not commodities 
that can be purchased and sold at will. Pursu- 
ant to this Rule, when a lawyer or an entire 
firm ceases to practice, or ceases to practice in 
an area of law, and other lawyers or firms take 
over the representation, the selling lawyer or 
firm may obtain compensation for the reason- 
able value of the practice as may withdrawing 
partners of law firms. See Rules 5.4 and 5.6. 

Termination of Practice by the Seller 
[2] The requirement that all of the private 
practice, or all of an area of practice, be sold is 
satisfied if the seller in good faith makes the 
entire practice, or the area of practice, available 
for sale to the purchasers. The fact that a 
number of the seller’s clients decide not to be 
represented by the purchasers but take their 
matters elsewhere, therefore, does not result in 
a violation. Return to private practice as a 
result of an unanticipated change in circum- 
stances does not necessarily result in a viola- 
tion. For example, a lawyer who has sold the 
practice to accept an appointment to judicial 
office does not violate the requirement that the 
sale be attendant to cessation of practice if the 
lawyer later resumes private practice upon 
being defeated in a contested or a retention 
election for the office or resigns from a judiciary 
position. 

[3] The requirement that the seller cease to 
engage in the private practice of law does not 
prohibit employment as a lawyer on the staff of 
a public agency or a legal services entity that 
provides legal services to the poor, or as in- 
house counsel to a business. 

[4] The Rule permits a sale of an entire 
practice attendant upon retirement from the 
private practice of law within the jurisdiction. 
Its provisions, therefore, accommodate the law- 
yer who sells the practice upon the occasion of 
moving to another state. 

[5] This Rule also permits a lawyer or law 
firm to sell an area of practice. If an area of 
practice is sold and the lawyer remains in the 
active practice of law, the lawyer must cease 
accepting any matters in the area of practice 
that has been sold, either as counsel or co- 
counsel or by assuming joint responsibility for a 
matter in connection with the division of a fee 
with another lawyer as would otherwise be 
permitted by Rule 1.5(e). For example, a lawyer 
with a substantial number of estate planning 
matters and a substantial number of probate 
administration cases may sell the estate plan- 
ning portion of the practice but remain in the 


practice of law by concentrating on probate 
administration; however, that practitioner may 
not thereafter accept any estate planning mat- 
ters. Although a lawyer who leaves a jurisdic- 
tion or geographical area typically would sell 
the entire practice, this Rule permits the law- 
yer to limit the sale to one or more areas of the 
practice, thereby preserving the lawyer’s right 
to continue practice in the areas of the practice 
that were not sold. 

Sale of Entire Practice or Entire Area of 
Practice [6] The Rule requires that the seller’s 
entire practice, or an entire area of practice, be 
sold. The prohibition against sale of less than an 
entire practice area protects those clients whose 
matters are less lucrative and who might find it 
difficult to secure other counsel if a sale could be 
limited to substantial fee-generating matters. 
The purchasers are required to undertake all 
client matters in the practice or practice area, 
subject to client consent. This requirement is 
satisfied, however, even if a purchaser is unable 
to undertake a particular client matter because 
of a conflict of interest. 

Client Confidences, Consent and Notice 
[7] Negotiations between seller and prospec- 
tive purchaser prior to disclosure of informa- 
tion relating to a specific representation of an 
identifiable client no more violate the confiden- 
tiality provisions of Rule 1.6 than do prelimi- 
nary discussions concerning the possible asso- 
ciation of another lawyer or mergers between 
firms, with respect to which client consent is 
not required. See Rule 1.6(b)(7). Providing the 
purchaser access to detailed information relat- 
ing to the representation, such as the client’s 
file, however, requires client consent. The Rule 
provides that before such information can be 
disclosed by the seller to the purchaser the 
client must be given actual written notice of the 
contemplated sale, including the identity of the 
purchaser and must be told that the decision to 
consent or make other arrangements must be 
made within 90 days. If nothing is heard from 
the client within that time, consent to the sale 
is presumed. (Amended June 26, 2014.) 

[8] A lawyer or law firm ceasing to practice 
cannot be required to remain in practice be- 
cause some clients cannot be given actual no- 
tice of the proposed purchase. Since these cli- 
ents cannot themselves consent to the purchase 
or direct any other disposition of their files, the 
Rule requires an order from a court having 
jurisdiction authorizing their transfer or other 
disposition. The Court can be expected to deter- 
mine whether reasonable efforts to locate the 
client have been exhausted, and whether the 
absent client’s legitimate interests will be 
served by authorizing the transfer of the file so 
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that the purchaser may continue the represen- 
tation. Preservation of client confidences re- 
quires that the petition for a court order be 
considered in camera. 

[9] All the elements of client autonomy, includ- 
ing the client’s absolute right to discharge a 
lawyer and transfer the representation to an- 
other, survive the sale of the practice or area of 
practice. 

Fee Arrangements Between Client and 
Purchaser [10] The sale may not be financed 
by increases in fees charged the clients of the 
practice. Existing agreements between the 
seller and the client as to fees and the scope of 
the work must be honored by the purchaser. 

Other Applicable Ethical Standards 
[11] Lawyers participating in the sale of a law 
practice or a practice area are subject to the 
ethical standards applicable to involving an- 
other lawyer in the representation of a client. 
These include, for example, the seller’s obliga- 
tion to exercise competence in identifying a 
purchaser qualified to assume the practice and 
the purchaser’s obligation to undertake the 
representation competently (see Rule 1.1); the 
obligation to avoid disqualifying conflicts, and 
to secure the client’s informed consent for those 
conflicts that can be agreed to (see Rule 1.7 
regarding conflicts and Rule 1.0(e) for the defi- 
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nition of informed consent); and the obligation 
to protect information relating to the represen- 
tation (see Rules 1.6 and 1.9). 

[12] If approval of the substitution of the 
purchasing lawyer for the selling lawyer is 
required by the rules of any tribunal in which a 
matter is pending, such approval must be ob- 
tained before the matter can be included in the 
sale (see Rule 1.16). 

Applicability of the Rule [13] This Rule 
applies to the sale of a law practice by repre- 
sentatives of a deceased, disabled or disap- 
peared lawyer. Thus, the seller may be repre- 
sented by a non-lawyer representative not 
subject to these Rules. Since, however, no law- 
yer may participate in a sale of a law practice 
which does not conform to the requirements of 
this Rule, the representatives of the seller as 
well as the purchasing lawyer can be expected 
to see to it that they are met. 

[14] Admission to or retirement from a law 
partnership or professional association, retire- 
ment plans and similar arrangements, and a sale 
of tangible assets of a law practice, do not consti- 
tute a sale or purchase governed by this Rule. 

[15] This Rule does not apply to the trans- 
fers of legal representation between lawyers 
when such transfers are unrelated to the sale of 
a practice or an area of practice. 


Rule 1.18. Duties to prospective client. 


(a) A person who consults with a lawyer about the possibility of forming a 
client-lawyer relationship with respect to a matter is a prospective client. 

(b) Even when no client-lawyer relationship ensues, a lawyer who has 
learned information from a prospective client shall not use or reveal informa- 
tion learned in the consultation, except as Rule 1.9 would permit with respect 
to information of a former client. 

(c) A lawyer subject to paragraph (b) shall not represent a client with 
interests materially adverse to those of a prospective client in the same or a 
substantially related matter if the lawyer received information from the 
prospective client that could be significantly harmful to that person in the 
matter, except as provided in paragraph (d). If a lawyer is disqualified from 
representation under this paragraph, no lawyer in a firm with which that 
lawyer is associated may knowingly undertake or continue representation in 
such a matter, except as provided in paragraph (d). 

(d) When the lawyer has received disqualifying information as defined in 
paragraph (c), representation is permissible if: 

(1) both the affected client and the prospective client have given informed 
consent, confirmed in writing, or: 

(2) the lawyer who received the information took reasonable measures to 
avoid exposure to more disqualifying information than was reasonably 
necessary to determine whether to represent the prospective client; and 

(i) the disqualified lawyer is timely screened from any participation in 
the matter and is apportioned no part of the fee therefrom; and 
(ii) written notice is promptly given to the prospective client. 
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HISTORY: Amended June 26, 2014. 


COMMENT 

[1] Prospective clients, like clients, may dis- 
close information to a lawyer, place documents 
or other property in the lawyer’s custody, or 
rely on the lawyer’s advice. A lawyer’s consul- 
tations with a prospective client usually are 
limited in time and depth and leave both the 
prospective client and the lawyer free (and 
sometimes required) to proceed no further. 
Hence, prospective clients should receive some 
but not all of the protection afforded clients. 

[2] A person becomes a prospective client by 
consulting with a lawyer about the possibility 
of forming a client-lawyer relationship with 
respect to a matter. Whether communications, 
including written, oral, or electronic communi- 
cations, constitute a consultation depends on 
the circumstances. For example, a consultation 
is likely to have occurred if a lawyer, either in 
person or through the lawyer’s advertising in 
any medium, specifically requests or invites the 
submission of information about a potential 
representation without clear and reasonably 
understandable warnings and _ cautionary 
statements that limit the lawyer’s obligation, 
and a person provides information in response. 
See also Comment [4]. In contrast, a consulta- 
tion does not occur if a person provides infor- 
mation to a lawyer in response to advertising 
that merely describes the lawyer’s education, 
experience, areas of practice, and contact infor- 
mation, or provides legal information of general 
interest. Such a person communicates informa- 
tion unilaterally to a lawyer, without any rea- 
sonable expectation that the lawyer is willing 
to discuss the possibility of forming a client- 
lawyer relationship, and is thus not a “prospec- 
tive client.” Moreover, a person who communi- 
cates with a lawyer for the purpose of 
disqualifying the lawyer is not a “prospective 
client.” 

[3] It is often necessary for a prospective 
client to reveal information to the lawyer dur- 
ing an initial consultation prior to the decision 
about formation of a client-lawyer relationship. 
The lawyer often must learn such information 
to determine whether there is a conflict of 
interest with an existing client and whether the 
matter is one that the lawyer is willing to 
undertake. Paragraph (b) prohibits the lawyer 
from using or revealing that information, ex- 
cept as permitted by Rule 1.9, even if the client 
or lawyer decides not to proceed with the rep- 
resentation. The duty exists regardless of how 
brief the initial conference may be. 

[4] In order to avoid acquiring disqualifying 
information from a prospective client, a lawyer 
considering whether or not to undertake a new 
matter should limit the initial consultation to 
only such information as reasonably appears 
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necessary for that purpose. Where the informa- 
tion indicates that a conflict of interest or other 
reason for non-representation exists, the law- 
yer should so inform the prospective client or 
decline the representation. If the prospective 
client wishes to retain the lawyer, and if con- 
sent is possible under Rule 1.7, then consent 
from all affected present or former clients must 
be obtained before accepting the representa- 
tion. 

[5] A lawyer may condition a consultation 
with a prospective client on the person’s in- 
formed consent that no information disclosed 
during the consultation will prohibit the lawyer 
from representing a different client in the mat- 
ter. See Rule 1.0(e) for the definition of in- 
formed consent. If the agreement expressly so 
provides, the prospective client may also con- 
sent to the lawyer’s subsequent use of informa- 
tion received from the prospective client. 

[6] Even in the absence of an agreement, 
under paragraph (c), the lawyer is not prohib- 
ited from representing a client with interests 
adverse to those of the prospective client in the 
same or a substantially related matter unless 
the lawyer has received from the prospective 
client information that could be significantly 
harmful if used in the matter. 

[7] Under paragraph (c), the prohibition in 
this Rule is imputed to other lawyers as pro- 
vided in Rule 1.10, but, under paragraph (d)(1), 
imputation may be avoided if the lawyer ob- 
tains the informed consent, confirmed in writ- 
ing, of both the prospective and affected clients. 
In the alternative, imputation may be avoided 
if the conditions of paragraph (d)(2) are met 
and all disqualified lawyers are timely screened 
and written notice is promptly given to the 
prospective client. See Rule 1.0(k) (require- 
ments for screening procedures). Paragraph 
(d)(2)(i) does not prohibit the screened lawyer 
from receiving a salary or partnership share 
established by prior independent agreement, 
but that lawyer may not receive compensation 
directly related to the matter in which the 
lawyer is disqualified. 

[8] Notice, including a general description of 
the subject matter about which the lawyer was 
consulted, and of the screening procedures em- 
ployed, generally should be given as soon as 
practicable after the need for screening be- 
comes apparent. 

[9] For the duty of competence of a lawyer 
who gives assistance on the merits of a matter 
to a prospective client, see Rule 1.1. For a 
lawyer’s duties when a prospective client en- 
trusts valuables or papers to the lawyer’s care, 
see Rule 1.15. 


RESEARCH REFERENCES 

U. Ark. Little Rock L. Rev. Annual Survey 
of Case Law: Practice, Procedure, and Courts, 
29 U. Ark. Little Rock L. Rev. 905. 
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Rule 1.19. Client Files -- Definition, Retention & Destruction. 


(a) Client file — Definition and duty to provide copies of client-file documents 
to the client. The use of the term “client” refers to both current and former 
clients. 

(1) For purposes of these rules, the client file shall consist of any writings 
or property provided by the client to the lawyer and any documents, in paper 
or electronic format, that are the product of the lawyer’s representation, 
including pleadings, correspondence, and other documents prepared or 
received by the lawyer in furtherance of the representation. Documents that 
have not been filed with a tribunal, delivered or served, or other documents 
drafted but unexecuted or undelivered that the client has explicitly paid for 
the drafting, creation, or obtaining thereof, including such items as tran- 
scripts, depositions, medical records, and reports of experts, shall be pro- 
vided to the client as part of the file. 

(2) The following records are not included in the client file, even if they are 
maintained by the lawyer in association with the representation and the 
client file, and such records are not ones to which the client is entitled to 

review or receive a copy: 

(A) The lawyer’s work product, which includes the documents the 
lawyer used to reach an end product of the lawyer’s representation, the 
lawyer’s notes, and preliminary drafts of pleadings and legal instruments; 

(B) Internal memoranda prepared by or for the lawyer; 

(C) Legal research materials prepared by or for the lawyer and factual 
research materials, including investigative reports prepared by or for the 
lawyer for use in the representation, unless the material has been 
specifically paid for by the client or procured by the lawyer for the client’s 
use; 

(D) Documents such as internal conflict checks, firm assignments, notes 
regarding any ethics consultation, or records that might reveal the 
confidences of other clients. 

(EK) Items not included in the list of excluded items shall be considered 
to be part of the client file to which the client is entitled. 

(3) Upon the client’s written request in any format, the lawyer shall 
surrender the client’s original file or a copy of the file, in paper or electronic 
format, to the client. Upon written authorization of the client, the lawyer 
shall surrender such file to the client’s new lawyer. The lawyer may deliver 
a statement for costs of production to the client but may not withhold 
delivery of the client file pending payment. 

(4) The cost of copying the file shall be the responsibility of the client. If 
the lawyer has in his or her possession client funds to be reimbursed for such 
copying cost, the lawyer may be reimbursed for such cost from the client 
funds held by the lawyer. A lawyer who has previously provided the client a 
copy of any part of the client file may charge the client for additional copies 
of the same documents. The client shall be responsible for the reasonable 
costs incurred in delivery, by mail or commercial-delivery service, of the 
client-file materials outside the lawyer’s office. After delivery of the client file 
to the client or the client’s new lawyer, the lawyer may deliver a statement 
of costs of copying of the file to the client but may not withhold delivery of the 
client file pending payment. 

(5) If the lawyer provides the original client file to the client, the lawyer 
may, at no cost to the client, retain copies of all documents within the 
lawyer’s file for the lawyer’s purposes. 
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(6) The terms and conditions of the allocation of copying and delivery costs 
involved in the client file may be fixed by a written agreement between the 
client and the lawyer at the inception of the representation. 

(b) Client file retention and destruction. 

(1) A lawyer shall take reasonable steps to maintain the client’s file in 
paper or electronic format for five (5) years after the conclusion of the 
representation in a matter. 

(2) At any time following the expiration of five (5) years following the 
conclusion of the representation in a matter, a lawyer may destroy the 
client’s files related to the matter, provided the lawyer has made reasonable 
efforts to provide notice to the client. 

(3) The providing to the client of the lawyer’s file-retention-and-destruc- 
tion policy in any writing, including an engagement letter or agreement or 
termination of representation letter, shall satisfy the notice requirement of 
this rule. 

(4) Notwithstanding subparagraphs (1), (2), and (3), a lawyer in a crimi- 
nal matter shall maintain the client’s file for the life of the client if the 
matter resulted in a conviction, by plea or trial, and sentence of death, 
natural life, or life without parole, unless the client’s file is turned over to 
some appropriate, permanent central-file repository that maintains such 


criminal case files in compliance with this rule. 
(5) This rule does not supersede or limit a lawyer’s obligations to retain or 
destroy contents of a client’s file as otherwise imposed by law, court order, or 


rules of a tribunal. 


HISTORY: Adopted December 15, 2016, ef- 
fective January 1, 2017; amended November 
21, 2019. 


COMMENT 

[1] The Court has adopted a rule regarding 
the client file that generally follows the “end 
product” approach as discussed in Travis v. 
Committee on Professional Conduct, 2009 Ark. 
188. In this new rule, the Court has endeavored 
to balance the needs and interests of the client 
with the obligations and burdens that may be 
placed on the lawyer and attempted to give 
basic guidance that will be used to allow the 
client and the lawyer to resolve any issues or 
disputes that may arise in these areas without 
resort to the courts or other agencies. This rule 
does not attempt to address all scenarios that 
may arise, especially in the area of whether the 
client has paid any, some, or all fees and costs 
incurred or charged by the lawyer, recognizing 
the differences between engagements where 
the fee is contingent, hourly, fixed, or otherwise 
based. 

[2] At the beginning of representation and in 
writing, the lawyer should inform the client of 
the client’s rights regarding the client file, in- 
cluding any potential charges that may be 
associated with the lawyer’s providing the cli- 
ent with a copy of the client file or duplicate 
copies of client file materials. 

[3] This rule is not intended to impose an 


obligation on a lawyer to preserve documents 
that the lawyer would not normally preserve, 
such as multiple copies or drafts of the same 
document. A client’s file, within the meaning of 
this rule, consists of those things, such as 
papers, writings, electronic data, and property 
relating to the representation. Although the 
client file includes the client’s ‘property,’ the 
lawyer’s obligations with respect to some client 
‘property’ items are distinct and governed by 
Arkansas Rule of Professional Conduct 1.15. 

[4] The lawyer may comply with this rule by 
maintaining the client’s files in, or converting 
the files to, electronic form, provided the lawyer 
is capable of producing a paper version if nec- 
essary. In certain criminal matters, the lawyer 
is required to maintain the client’s file for an 
extended period of time, and maintaining the 
file in its original format may become imprac- 
ticable. 

[5] This rule does not affect the lawyer’s 
obligation under Rule 1.16 of the Arkansas 
Rules of Professional Conduct to surrender the 
paper and the property to which the client is 
entitled at the termination of representation or 
any obligation under Rule 19 of the Arkansas 
Rules of Appellate Procedure - Criminal to 
provide existing copies of appellate briefs, trial 
records, or transcripts to convicted offenders. 

[6] These rules do not supersede obligations 
imposed by other laws, court orders, tribunal or 
jurisdictional rules. These rules do not super- 
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sede specific retention requirements imposed 
by other rules or regulations, such as rules 
related to non-probated wills, certain trusts, 
and requirements to retain original signed 
documents for a period of time. If a document is 
subject to more than one retention require- 
ment, the lawyer should maintain the docu- 
ment for the longest applicable period. 

[7] Generally, this rule does not apply to 
lawyers employed by a private corporation or 
other entity as in-house counsel. Those lawyers 
are considered employees of the corporation or 
entity, and the client’s files are considered to be 
in the possession of the client and not the 
lawyer. In regard to lawyers employed by public 
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defenders or legal-service organizations or gov- 
ernmental agencies to represent third parties 
under circumstances where the third-party cli- 
ent’s files are considered to be files and records 
of the organization or agency, the lawyer must 
take reasonable measures to ensure that the 
client’s files are maintained by the organization 
or agency in accordance with this rule. 

[8] Lawyers are reminded that there is no 
statute or rule of limitation relating to when an 
attorney-discipline complaint or charge may be 
filed or time-barred, a factor that should be 
considered in a lawyer’s determination of an 
appropriate file-retention-and-destruction pe- 
riod and policy. 


COUNSELOR 


Rule 

Rule 2.1. Advisor. 

Rule 2.2. Reserved. 

Rule 2.3. Evaluation for use by third persons. 


Rule 2.4. Lawyer serving as third-party neutral. 


Rule 2.1. Advisor. 


In representing a client, a lawyer shall exercise independent professional 
judgment and render candid advice. In rendering advice, a lawyer may refer 
not only to law but to other considerations such as moral, economic, social and 
political factors, that may be relevant to the client’s situation. 


COMMENT 

Scope of Advice [1] A client is entitled to 
straightforward advice expressing the lawyer’s 
honest assessment. Legal advice often involves 
unpleasant facts and alternatives that a client 
may be disinclined to confront. In presenting 
advice, a lawyer endeavors to sustain the cli- 
ent’s morale and may put advice in as accept- 
able a form as honesty permits. However, a 
lawyer should not be deterred from giving can- 
did advice by the prospect that the advice will 
be unpalatable to the client. 

{2} Advice couched in narrow legal terms 
may be of little value to a client, especially 
where practical considerations, such as cost or 
effects on other people, are predominant. 
Purely technical legal advice, therefore, can 
sometimes be inadequate. It is proper for a 
lawyer to refer to relevant moral and ethical 
considerations in giving advice. Although a 
lawyer is not a moral advisor as such, moral 
and ethical considerations impinge upon most 
legal questions and may decisively influence 
how the law will be applied. 

[3] A client may expressly or impliedly ask 
the lawyer for purely technical advice. When 
such a request is made by a client experienced 
in legal matters, the lawyer may accept it at 
face value. When such a request is made by a 
client inexperienced in legal matters, however, 


the lawyer’s responsibility as advisor may in- 
clude indicating that more may be involved 
than strictly legal considerations. 

[4] Matters that go beyond strictly legal 
questions may also be in the domain of another 
profession. Family matters can involve prob- 
lems within the professional competence of 
psychiatry, clinical psychology or social work; 
business matters can involve problems within 
the competence of the accounting profession or 
of financial specialists. Where consultation 
with a professional in another field is itself 
something a competent lawyer would recom- 
mend, the lawyer should make such a recom- 
mendation. At the same time, a lawyer’s advice 
at its best often consists of recommending a 
course of action in the face of conflicting recom- 
mendations of experts. 

Offering Advice [5] In general, a lawyer is 
not expected to give advice until asked by the 
client. However, when a lawyer knows that a 
client proposes a course of action that is likely 
to result in substantial adverse legal conse- 
quences to the client, the lawyer’s duty to the 
client under Rule 1.4 may require that the 
lawyer offer advice if the client’s course of 
action is related to the representation. Simi- 
larly, when a matter is likely to involve litiga- 
tion, it may be necessary under Rule 1.4 to 
inform the client of forms of dispute resolution 
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that might constitute reasonable alternatives 
to litigation. A lawyer ordinarily has no duty to 
initiate investigation of a client’s affairs or to 
give advice that the client has indicated is 
unwanted, but a lawyer may initiate advice toa 
client when doing so appears to be in the 
client’s interest. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

There is no direct counterpart to Rule 2.1 in 
the Disciplinary Rules of the Code. DR 5-107(B) 
provides that “A lawyer shall not permit a 
person who recommends, employs, or pays him 
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to render legal services for another to direct or 
regulate his professional judgment in render- 
ing such legal services.” EC 7-8 states that 
“Advice of a lawyer to his client need not be 
confined to purely legal considerations ... In 
assisting his client to reach a proper decision, it 
is often desirable for a lawyer to point out those 
factors which may lead to a decision that is 
morally just as well as legally permissible ... 
In the final analysis, however ... the decision 
whether to forego legally available objectives or 
methods because of nonlegal factors is ulti- 
mately for the client... .” 


CASE NOTES 


Cited: 
Drayton v. State, 23 Ark. App. 1, 740 S.W.2d 
147 (1987). 


Rule 2.2. Reserved. 


Rule 2.3. Evaluation for use by third persons. 


(a) Alawyer may provide an evaluation of a matter affecting a client for the 
use of someone other than the client if the lawyer reasonably believes that 
making the evaluation is compatible with other aspects of the lawyer’s 


relationship with the client. 


(b) When the lawyer knows or reasonably should know that the evaluation 
is likely to affect the client’s interests materially and adversely, the lawyer 
shall not provide the evaluation unless the client gives informed consent. 

(c) Except as disclosure is authorized in connection with a report of an 
evaluation, information relating to the evaluation is otherwise protected by 


Rule 1.6. 


COMMENT 

Definition [1] An evaluation may be per- 
formed at the client’s direction or when im- 
pliedly authorized in order to carry out the 
representation. See Rule 1.2. Such an evalua- 
tion may be for the primary purpose of estab- 
lishing information for the benefit of third par- 
ties; for example, an opinion concerning the 
title of property rendered at the behest of a 
vendor for the information of a prospective 
purchaser, or at the behest of a borrower for the 
information of a prospective lender. In some 
situations, the evaluation may be required by a 
government agency; for example, an opinion 
concerning the legality of the securities regis- 
tered for sale under the securities laws. In 
other instances, the evaluation may be re- 
quired by a third person, such as a purchaser of 
a business. 

[2] A legal evaluation should be distin- 
guished from an investigation of a person with 
whom the lawyer does not have a client-lawyer 
relationship. For example, a lawyer retained by 
a purchaser to analyze a vendor’s title to prop- 


erty does not have aclient-lawyer relationship 
with the vendor. So also, an investigation into a 
person’s affairs by a government lawyer, or by 
special counsel by a government lawyer, or by 
special counsel employed by the government, is 
not an evaluation as that term is used in this 
Rule. The question is whether the lawyer is 
retained by the person whose affairs are being 
examined. When the lawyer is retained by that 
person, the general rules concerning loyalty to 
client and preservation of confidences apply, 
which is not the case if the lawyer is retained by 
someone else. For this reason, it is essential to 
identify the person by whom the lawyer is 
retained. This should be made clear not only to 
the person under examination, but also to oth- 
ers to whom the results are to be made avail- 
able. 

Duties Owed to Third Person and Client 
[3] When the evaluation is intended for the 
information or use of a third person, a legal 
duty to that person may or may not arise. That 
legal question is beyond the scope of this rule. 
However, since such an evaluation involves a 
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departure from the normal client-lawyer rela- 
tionship, careful analysis of the situation is 
required. The lawyer must be satisfied as a 
matter of professional judgment that making 
the evaluation is compatible with other func- 
tions undertaken in behalf of the client. For 
example, if the lawyer is acting as advocate in 
defending the client against charges of fraud, it 
would normally be incompatible with that re- 
sponsibility for the lawyer to perform an evalu- 
ation for others concerning the same or a re- 
lated transaction. Assuming no_ such 
impediment is apparent, however, the lawyer 
should advise the client of the implications of 
the evaluation, particularly the lawyer’s re- 
sponsibilities to third persons and the duty to 
disseminate the findings. 

Access to and Disclosure of Information 
[4] The quality of an evaluation depends on the 
freedom and extent of the investigation upon 
which it is based. Ordinarily a lawyer should 
have whatever latitude of investigation seems 
necessary as a matter of professional judgment. 
Under some circumstances, however, the terms 
of the evaluation may be limited. For example, 
certain issues or sources may be categorically 
excluded, or the scope of search may be limited 
by time constraints or the noncooperation of 
persons having relevant information. Any such 
limitations that are material to the evaluation 
should be described in the report. If after a 
lawyer has commenced an evaluation, the cli- 
ent refuses to comply with the terms upon 
which it was understood the evaluation was to 
have been made, the lawyer’s obligations are 
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determined by law, having reference to the 
terms of the client’s agreement and the sur- 
rounding circumstances. In no circumstances is 
the lawyer permitted to knowingly make a false 
statement of material fact or law in providing 
an evaluation under this Rule. See Rule 4.1. 

Obtaining Client’s Informed Consent 
[5] Information relating to an evaluation is 
protected by Rule 1.6. In many situations, pro- 
viding an evaluation to a third party poses no 
significant risk to the client; thus, the lawyer 
may be impliedly authorized to disclose infor- 
mation to carry out the representation. See 
Rule 1.6(a). Where, however, it is reasonably 
likely that providing the evaluation will affect 
the client’s interests materially and adversely, 
the lawyer must first obtain the client’s consent 
after the client has been adequately informed 
concerning the important possible effects on the 
client’s interests. See Rules 1.6(a) and 1.0(e). 

Financial Auditors’ Requests for Infor- 
mation [6] When a question concerning the 
legal situation of a client arises at the instance 
of the client’s financial auditor and the question 
is referred to the lawyer, the lawyer’s response 
may be made in accordance with procedures 
recognized in the legal profession. Such a pro- 
cedure is set forth in the American Bar Asso- 
ciation Statement of Policy Regarding lawyers’ 
Responses to Auditors’ Requests for Informa- 
tion, adopted in 1975. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

There is no counterpart to Rule 2.3 in the 
Code. 


Rule 2.4. Lawyer serving as third-party neutral. 


(a) Alawyer serves as a third-party neutral when the lawyer assists two or 
more persons who are not clients of the lawyer to reach a resolution of a 
dispute or other matter that has arisen between them, Service as a third-party 
neutral may include service as an arbitrator, a mediator or in such other 
capacity as will enable the lawyer to assist the parties to resolve the matter. 

(b) A lawyer serving as a third-party neutral shall inform unrepresented 
parties that the lawyer is not representing them. When the lawyer knows or 
reasonably should know that a party does not understand the lawyer’s role in 
the matter, the lawyer shall explain the difference between the lawyer’s role as 
a third-party neutral and a lawyer’s role as one who represents a client. 


COMMENT 

[1] Alternative dispute resolution has be- 
come a substantial part of the civil justice 
system. Aside from representing clients in dis- 
pute-resolution processes, lawyers often serve 
as third-party neutrals. A third-party neutral is 
a person, such as a mediator, arbitrator, concili- 
ator or evaluator, who assists the parties, rep- 
resented or unrepresented, in there solution of 
a dispute or in the arrangement of a transac- 
tion. Whether a third-party neutral serves pri- 
marily as a facilitator, evaluator or decision- 


maker depends on the particular process that is 
either selected by the parties or mandated by a 
court. 

[2) The role of a third-party neutral is not 
unique to lawyers, although, in some court- 
connected contexts, only lawyers are allowed to 
serve in this role or to handle certain types of 
cases. In performing this role, the lawyer may 
be subject to court rules or other law that apply 
either to third-party neutrals generally or to 
lawyers serving as third-party neutrals. Law- 
yer-neutrals may also be subject to various 
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codes of ethics, such as the Code of Ethics for 
Arbitration in Commercial Disputes prepared 
by a joint committee of the American Bar Asso- 
ciation and the American Arbitration Associa- 
tion or the Model Standards of Conduct. for 
Mediators jointly prepared by the American 
Bar Association, the American Arbitration As- 
sociation and the Society of Professionals in 
Dispute Resolution. 

[3] Unlike nonlawyers who serve as third- 
party neutrals, lawyers serving in this role may 
experience unique problems as a result of dif- 
ferences between the role of a third-party neu- 
tral and a lawyer’s service as a client represen- 
tative. The potential for confusion is significant 
when the parties are unrepresented in the 
process. Thus, paragraph (b) requires a lawyer- 
neutral to inform unrepresented parties that 
the lawyer is not representing them. For some 
parties, particularly parties who frequently use 
dispute-resolution processes, this information 
will be sufficient. For others, particularly those 
who are using the process for the first time, 
more information will be required. Where ap- 
propriate, the lawyer should inform unrepre- 
sented parties of the important differences be- 
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tween the lawyer’s role as third-party neutral 
and a lawyer’s role as a client representative, 
including the in applicability of the attorney- 
client evidentiary privilege. The extent of dis- 
closure required under this paragraph will de- 
pend on the particular parties involved and the 
subject matter of the proceeding, as well as the 
particular features of the dispute-resolution 
process selected. 

[4] A lawyer who serves as a third-party 
neutral subsequently may be asked to serve as 
a lawyer representing a client in the same 
matter. The conflicts of interest that arise for 
both the individual lawyer and the lawyer’s law 
firm are addressed in Rule 1.12. 

[5] Lawyers who represent clients in alter- 
native dispute-resolution processes are gov- 
erned by the Rules of Professional Conduct. 
When the dispute-resolution process takes 
place before a tribunal, as in binding arbitra- 
tion (see Rule 1.0(m)), the lawyer’s duty of 
candor is governed by Rule 3.3. Otherwise, the 
lawyer’s duty of candor toward both the third- 
party neutral and other parties is governed by 
Rule 4.1. 


ADVOCATE 


Rule 

Rule 3.1. Meritorious claims and contentions. 
Rule 3.2. Expediting litigation. 

Rule 3.3. Candor toward the tribunal. 


Rule 3.4. Fairness to opposing party and counsel. 


Rule 3.5. Impartiality and decorum of the tribunal. 


Rule 3.6. Trial publicity. 
Rule 3.7. Lawyer as witness. 


Rule 3.8. Special responsibilities of a prosecutor. 


Rule 3.9. Advocate in nonadjudicative proceedings. 


Rule 3.1. Meritorious claims and contentions. 


A lawyer shall not bring or defend a proceeding, or assert or controvert an 
issue therein, unless there is a basis in law and fact for doing so that is not 
frivolous, which includes a good faith argument for an extension, modification 
or reversal of existing law. A lawyer for the defendant in a criminal proceeding, 
or the respondent in a proceeding that could result in incarceration, may 
nevertheless so defend the proceeding as to require that every element of the 


case be established. 


COMMENT 

[1] The advocate has a duty to use legal 
procedure for the fullest benefit of the client’s 
cause, but also a duty not to abuse legal proce- 
dure. The law, both procedural and substan- 
tive, establishes the limits within which an 
advocate may proceed. However, the law is not 
always clear and never is static. Accordingly, in 
determining the proper scope of advocacy, ac- 
count must be taken of the law’s ambiguities 
and potential for change. 


[2] The filing of an action or defense or 
similar action taken for a client is not frivolous 
merely because the facts have not first been 
fully substantiated or because the lawyer ex- 
pects to develop vital evidence only by discov- 
ery. What is required of lawyers, however, is 
that they inform themselves about the facts of 
their clients’ cases and the applicable law and 
determine that they can make good faith argu- 
ments in support of their clients’ positions. 
Such action is not frivolous even though the 
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lawyer believes that the client’s position ulti- 
mately will not prevail. The action is frivolous, 
however, if the lawyer is unable either to make 
a good faith argument on the merits of the 
action taken or to support the action taken by a 
good faith argument for an extension, modifica- 
tion or reversal of existing law. 

[3] The lawyer’s obligations under this Rule 
are subordinate to federal or state constitu- 
tional law that entitles a defendant in a crimi- 
nal matter to the assistance of counsel in pre- 
senting a claim or contention that otherwise 
would be prohibited by this Rule. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

DR 7-102(A)(1) provides that a lawyer may 
not “file a suit, assert a position, conduct a 
defense, delay a trial, or take other action on 
behalf of his client when he knows or when it is 
obvious that such action would serve merely to 
harass or maliciously injure another.” Rule 3.1 
is to the same general effect as DR 7-102(A)(1), 
with three qualifications. First, the test of im- 
proper conduct is changed from “merely to 
harass or maliciously injure another” to the 
requirement that there be a basis for the liti- 
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gation measure involved that is “not frivolous.” 
This includes the concept stated in DR 
7-102(A)(2) that a lawyer may advance a claim 
or defense unwarranted by existing law if “it 
can be supported by good faith argument for an 
extension, modification, or reversal of existing 
law.” Second, the test in Rule 3.1 is an objective 
test, whereas DR 7-102(A)(1) applies only if the 
lawyer “knows or when it is obvious” that the 
litigation is frivolous. Third, Rule 3.1 has an 
exception that in a criminal case, or a case in 
which incarceration of the client may result (for 
example, certain juvenile proceedings), the law- 
yer may put the prosecution to its proof even if 
there is no nonfrivolous basis for defense. 


RESEARCH REFERENCES 
ALR. 


Construction and Application of Professional 
Conduct Rules Concerning False or Misleading 
Claims about Legal Services. 5 ALR 7th Art. 2 
(2015). 

U. Ark. Little Rock L.J. Sullivan, The Need 
for a Business or Payroll Records Affidavit for 
Use in Child Support Matters, 11 U. Ark. Little 
Rock L.J. 651. 


CASE NOTES 


Improper Conduct. 

Where an attorney admitted he was incom- 
petent in bankruptcy matters and yet filed 
several motions and complaints, his behavior 
was continually insulting, abusive, and disrup- 
tive to the court, to witnesses, and to opposing 
counsel despite repeated warnings, and his 
allegations were not founded in fact according 
to his own admission, and apparently were 
brought for the purposes of harassment and 
intimidation, a one-year suspension was not 
unduly severe. Dodrill v. Executive Dir., 308 
Ark. 301, 824 S.W.2d 383 (1992). 

Attorney violated this rule and Ark. R. Prof. 


Rule 3.2. Expediting litigation. 


4.4 where he knowingly filed a lis pendens 
notice in a civil suit seeking damages and, even 
after being notified that it was improper, took 
almost two months to make any attempt to 
correct his error. Thompson v. Supreme Court 
Comm. on Prof! Conduct, 369 Ark. 186, 252 
S.W.3d 125 (2007). 


Cited: 

Crockett & Brown v. Wilson, 314 Ark. 578, 
864 S.W.2d 244 (1993); Cortinez v. Supreme 
Court Comm., 332 Ark. 456, 966 S.W.2d 251 
(1998). 


A lawyer shall make reasonable efforts to expedite litigation consistent with 


the interests of the client. 


COMMENT 

{1] Dilatory practices bring the administra- 
tion of justice into disrepute. Although there 
will be occasions when a lawyer may properly 
seek a postponement for personal reasons, it is 
not proper for a lawyer to routinely fail to 
expedite litigation solely for the convenience of 
the advocates. Nor will a failure to expedite be 
reasonable if done for the purpose of frustrating 
an opposing party’s attempt to obtain rightful 
redress or repose. It is not a justification that 
similar conduct is often tolerated by the bench 
and bar. The question is whether a competent 


lawyer acting in good faith would regard the 
course of action as having some substantial 
purpose other than delay. Realizing financial or 
other benefit from otherwise improper delay in 
litigation is not a legitimate interest of the 
client. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

DR 7-102(A)(1) provides that “A lawyer shall 
not ... file a suit, assert a position, conduct a 
defense (or) delay a trial... when he knows or 
when it is obvious that such action would serve 
merely to harass or maliciously injure another.” 


461 


Rule 3.3 


ARKANSAS COURT RULES Rule 3.3 


Rule 3.3. Candor toward the tribunal. 


(a) A lawyer shall not knowingly: 

(1) make a false statement of fact or law to a tribunal; or fail to correct a 
false statement of material fact or law previously made to the tribunal by the 
lawyer; 

(2) fail to disclose to the tribunal legal authority in the controlling 
jurisdiction known to the lawyer to be directly adverse to the position of the 
client and not disclosed by opposing counsel; or 

(3) offer evidence that the lawyer knows to be false. If a lawyer, the 
lawyer’s client, or a witness called by the lawyer, has offered material 
evidence and the lawyer comes to know of its falsity, the lawyer shall take 
reasonable remedial measures including, if necessary, disclosure to the 
tribunal. A lawyer may refuse to offer evidence, other than the testimony of 
a defendant in a criminal matter, that the lawyer reasonably believes is 
false. 

(b) Alawyer who represents a client in an adjudicative proceeding and who 


knows that a person intends to engage, is engaging or had engaged in criminal 
or fraudulent conduct related to the proceeding shall take reasonable remedial 
measures, including if necessary, disclosure to the tribunal. 

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of 
the proceeding, and apply even if compliance requires disclosure of information 


otherwise protected by Rule 1.6. 


(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all 
material facts known to the lawyer which will enable the tribunal to make an 
informed decision, whether or not the facts are adverse. 


COMMENT 

[1] This Rule governs the conduct of a lawyer 
who is representing a client in the proceedings 
of a tribunal. See Rule 1.0(m) for the definition 
of “tribunal.” It also applies when the lawyer is 
representing a client in an ancillary proceeding 
conducted pursuant to the tribunal’s adjudica- 
tive authority, such as a deposition. Thus, for 
example, paragraph (a)(3) requires a lawyer to 
take reasonable remedial measures if the law- 
yer comes to know that a client who is testifying 
in a deposition has offered evidence that is 
false. 

[2] This Rule sets forth the special duties of 
lawyers as officers of the court to avoid conduct 
that undermines the integrity of the adjudica- 
tive process. A lawyer acting as an advocate in 
an adjudicative proceeding has an obligation to 
present the client’s case with persuasive force. 
Performance of that duty while maintaining 
confidences of the client, however, is qualified 
by the advocate’s duty of candor to the tribunal. 
Consequently, although a lawyer in an adver- 
sary proceeding is not required to present an 
impartial exposition of the law or to vouch for 
the evidence submitted in a cause, the lawyer 


must not allow the tribunal to be misled by 
false statements of law or fact or evidence that 
the lawyer knows to be false. 

Representations by a Lawyer [3] An ad- 
vocate is responsible for pleadings and other 
documents prepared for litigation, but is usu- 
ally not required to have personal knowledge of 
matters asserted therein, for litigation docu- 
ments ordinarily present assertions by the cli- 
ent, or by someone on the client’s behalf, and 
not assertions by the lawyer. Compare Rule 3.1. 
However, an assertion purporting to be on the 
lawyer’s own knowledge, as in an affidavit by 
the lawyer or in a statement in open court, may 
properly be made only when the lawyer knows 
the assertion is true or believes it to be true on 
the basis of a reasonably diligent inquiry. There 
are circumstances where failure to make a 
disclosure is the equivalent of an affirmative 
misrepresentation. The obligation prescribed in 
Rule 1.2(d) not to counsel a client tocommit or 
assist the client in committing a fraud applies 
in litigation. Regarding compliance with Rule 
1.2(d), see the Comment to that Rule. See also 
the Comment to Rule 8.4(b). 

Legal Argument [4] Legal argument based 
on a knowingly false representation of law 
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constitutes dishonesty toward the tribunal. A 
lawyer is not required to make a disinterested 
exposition of the law, but must recognize the 
existence of pertinent legal authorities. Fur- 
thermore, as stated in paragraph (a)(2), an 
advocate has a duty to disclose directly adverse 
authority in the controlling jurisdiction that 
has not been disclosed by the opposing party. 
The underlying concept is that legal argument 
is a discussion seeking to determine the legal 
premises properly applicable to the case. 

Offering Evidence [5] Paragraph (a)(3) re- 
quires that the lawyer refuse to offer evidence 
that the lawyer knows to be false, regardless of 
the client’s wishes. This duty is premised on the 
lawyer’s obligation as an officer of the court to 
prevent the trier of fact from being misled by 
false evidence. A lawyer does not violate this 
Rule if the lawyer offers the evidence for the 
purpose of establishing its falsity. 

[6] If a lawyer knows that the client intends 
to testify falsely or wants the lawyer to intro- 
duce false evidence, the lawyer should seek to 
persuade the client that the evidence should 
not be offered. If the persuasion is ineffective 
and the lawyer continues to represent the cli- 
ent, the lawyer must refuse to offer the false 
evidence. If only a portion of a witness’s testi- 
mony will be false, the lawyer may call the 
witness to testify but may not elicit or other- 
wise permit the witness to present the testi- 
mony that the lawyer knows is false. 

[7] The duties stated in paragraphs (a) and 
(b) apply to all lawyers, including defense coun- 
sel in criminal cases. In some jurisdictions, 
however, courts have required counsel to pres- 
ent the accused as a witness or to give a 
narrative statement if the accused so desires, 
even if counsel knows that the testimony or 
statement will be false. The obligation of the 
advocate under the Rules of Professional Con- 
duct is subordinate to such requirements. See 
also Comment [9]. 

[8] The prohibition against offering false evi- 
dence only applies if the lawyer knows that the 
evidence is false. A lawyer’s reasonable belief 
that evidence is false does not preclude its 
presentation to the trier of fact. A lawyer’s 
knowledge that evidence is false, however, can 
be inferred from the circumstances. See Rule 
1.0(f). Thus, although a lawyer should resolve 
doubts about the veracity of testimony or other 
evidence in favor of the client, the lawyer can- 
not ignore an obvious falsehood. 

[9] Although paragraph (a)(3) only prohibits 
a lawyer from offering evidence the lawyer 
knows to be false, it permits the lawyer to 
refuse to offer testimony or other proof that the 
lawyer reasonably believes is false. Offering 
such proof may reflect adversely on the lawyer’s 
ability to discriminate in the quality of evidence 
and thus impair the lawyer’s effectiveness as 
an advocate. Because of the special protections 
historically provided criminal defendants, how- 
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ever, this Rule does not permit a lawyer to 
refuse to offer the testimony of such a client 
where the lawyer reasonably believes but does 
not know that the testimony will be false. 
Unless the lawyer knows the testimony will be 
false, the lawyer must honor the client’s deci- 
sion to testify. See also Comment [7]. 

Remedial Measures [10] Having offered 
material evidence in the belief that it was true, 
a lawyer may subsequently come to know that 
the evidence is false. Or, a lawyer may be 
surprised when the lawyer’s client, or another 
witness called by the lawyer, offers testimony 
the lawyer knows to be false, either during the 
lawyer’s direct examination or in response to 
cross-examination by the opposing lawyer. In 
such situations or if the lawyer knows of the 
falsity of testimony elicited from the client 
during a deposition, the lawyer must take rea- 
sonable remedial measures. In such situations, 
the advocate’s proper course is to remonstrate 
with the client confidentially, advise the client 
of the lawyer’s duty of candor to the tribunal 
and seek the client’s cooperation with respect to 
the withdrawal or correction of the false state- 
ments or evidence. If that fails, the advocate 
must take further remedialaction. If with- 
drawal from the representation is not permit- 
ted or will not undo the effect of the false 
evidence, the advocate must make such disclo- 
sure to the tribunal as is reasonably necessary 
to remedy the situation, even if doing so re- 
quires the lawyer to reveal information that 
otherwise would be protected by Rule 1.6. It is 
for the tribunal then to determine what should 
be done — making a statement about the mat- 
ter to the trier of fact, ordering a mistrial or 
perhaps nothing. 

[11] The disclosure of a client’s false testi- 
mony can result in grave consequences to the 
client, including not only a sense of betrayal but 
also loss of the case and perhaps a prosecution 
for perjury. But the alternative is that the 
lawyer cooperate in deceiving the court, 
thereby subverting the truth-finding process 
which the adversary system is designed to 
implement. See Rule 1.2(d). Furthermore, un- 
less it is clearly understood that the lawyer will 
act upon the duty to disclose the existence of 
false evidence, the client can simply reject the 
lawyer’s advice to reveal the false evidence and 
insist that the lawyer keep silent. Thus the 
client could in effect coerce the lawyer into 
being a party to fraud on the court. 

Preserving Integrity of Adjudicative 
Process [12] Lawyers have a special obliga- 
tion to protect a tribunal against criminal or 
fraudulent conduct that undermines the integ- 
rity of the adjudicative process, such as bribing, 
intimidating or otherwise unlawfully communi- 
cating with a witness, juror, court official or 
other participant in the proceeding, unlawfully 
destroying or concealing documents or other 
evidence or failing to disclose information to 
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the tribunal when required by law to do so. 
Thus, paragraph (b) requires a lawyer to take 
reasonable remedial measures, including dis- 
closure if necessary, whenever the lawyer 
knows that a person, including the lawyer’s 
client, intends to engage, is engaging or has 
engaged in criminal or fraudulent conduct re- 
lated to the proceeding. 

Duration of Obligation [13] A practical 
time limit on the obligation to rectify false 
evidence or false statements of law and fact has 
to be established. The conclusion of the pro- 
ceeding is a reasonably definite point for the 
termination of the obligation. A proceeding has 
concluded within the meaning of this Rule 
when a final judgment in the proceeding has 
been affirmed on appeal or the time for review 
has passed. 

Ex Parte Proceedings [14] Ordinarily, an 
advocate has the limited responsibility of pre- 
senting one side of the matters that a tribunal 
should consider in reaching a decision; the 
conflicting position is expected to be presented 
by the opposing party. However, in any ex parte 
proceeding, such as an application for a tempo- 
rary restraining order, there is no balance of 
presentation by opposing advocates. The object 
of an ex parte proceeding is nevertheless to 
yield a substantially just result. The judge has 
an affirmative responsibility to accord the ab- 
sent party just consideration. The lawyer for 
the represented party has the correlative duty 
to make disclosures of material facts known to 
the lawyer and that the lawyer reasonably 
believes are necessary to an informed decision. 

Withdrawal [15] Normally, a lawyer’s com- 
pliance with the duty of candor imposed by this 
Rule does not require that the lawyer withdraw 
from the representation of a client whose inter- 
ests will be or have been adversely affected by 
the lawyer’s disclosure. The lawyer may, how- 
ever, be required by Rule 1.16(a) to seek per- 
mission of the tribunal to withdraw if the 
lawyer’s compliance with this Rule’s duty of 
candor results in such an extreme deterioration 
of the client-lawyer relationship that the law- 
yer can no longer competently represent the 
client. Also see Rule 1.16(b) for the circum- 
stances in which a lawyer will be permitted to 
seek a tribunal’s permission to withdraw. In 
connection with a request for permission to 
withdraw that is premised on a client’s miscon- 
duct, a lawyer may reveal information relating 
to the representation only to the extent reason- 
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ably necessary to comply with this Rule or as 
otherwise permitted by Rule 1.6. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

Rule 3.3(a)(1) is substantially identical to DR 
7-102(A)(5), which provides that a lawyer shall 
not “knowingly make a false statement of law 
or fact.” 

Rule 3.3(a)(2) is implicit in DR 7-102(A)(3), 
which provides that “a lawyer shall not ... 
knowingly fail to disclose that which he is 
required by law to reveal.” 

Rule 3.3(a)(3) is identical to DR 7-106(B)(1). 

With regard to Rule 3.3(a)(4), the first sen- 
tence of this subparagraph is similar to DR 
7-102(A)(4), which provides that a lawyer shall 
not “knowingly use” perjured testimony or false 
evidence. The second sentence of Rule 3.3(a)(4) 
resolves an ambiguity in the Code concerning 
the action required of a lawyer when he discov- 
ers that he has offered perjured testimony or 
false evidence. DR 7-102(A)(4), quoted above, 
does not expressly deal with this situation, but 
the prohibition against “use” of false evidence 
can be construed to preclude carrying through 
with a case based on such. evidence when that 
fact has become known during the trial. DR 
7-102(B)(1), also noted in connection with Rule 
1.6, provides that “a lawyer who receives infor- 
mation clearly establishing that ... his client 
has ... perpetrated a fraud upon ... a tribunal 
shall if the client does not rectify the situation 

.. reveal the fraud to the ... tribunal . 4 
Since use of perjured testimony or false evi- 
dence is usually regarded as “fraud” upon the 
court, DR 7-102(B)(1) apparently requires dis- 
closure by the lawyer in such circumstances. 
However, some states have amended DR 
7-102(B)(1) in conformity with an ABA-recom- 
mended amendment to provide that the duty of 
disclosure does not apply when the “informa- 
tion is protected as a privileged communica- 
tion.” This qualification may be empty, for the 
rule of attorney-client privilege has been con- 
strued to exclude communications that further 
a crime, including the crime of perjury. On this 
interpretation of DR 7-102(B)(1), the lawyer 
has a duty to disclose the perjury. 

Rule 3.3(c) confers discretion on the lawyer to 
refuse to offer evidence that he “reasonably 
believes” is false. This gives the lawyer more 
latitude than DR 7-102(A)(4), which prohibits 
the lawyer from offering evidence the lawyer 
“knows” is false. 

There is no counterpart in the Code to para- 
graph (d). 


CASE NOTES 


In General. 

Lawyers have a duty to disclose to the judge 
all the material facts of the case, and failure to 
do so violates the clear wording, as well as the 
spirit, of the rules of conduct. Fitzhugh v. Com- 


mittee on Professional Conduct, 308 Ark. 318, 
823 S.W.2d 896 (1992). 


Closing Argument. 
There is no reason why a prosecutor should 
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be foreclosed from contesting, during closing 
argument, any part of a defendant’s statement 
which the prosecutor believes to be untrue. 
Trimble v. State, 316 Ark. 161, 871 S.W.2d 562 
(1994). 


Eliciting False Testimony. 

Attorney for a Chapter 7 debtor violated this 
rule in her lack of candor toward the court that 
included eliciting false testimony of the debtor 
that contradicted the stipulations she had previ- 
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ously signed and filed with the court. In re Rob- 
inson, 373 B.R. 612 (Bankr. E.D. Ark. 2007), affd 
in part and rev’d in part, In re Robinson , No. 
4:07MC00005 JMM, No. 4:07MC00006 JMM, 
2008 U.S. Dist. LEXIS 109390 (E.D. Ark. Apr. 
10, 2008), aff'd, 557 F.3d 593 (8th Cir. 2009). 


Cited: 
Noel v. State, 342 Ark. 35, 26 S.W.3d 123 
(2000). 


Rule 3.4. Fairness to opposing party and counsel. 


A lawyer shall not: 


(a) unlawfully obstruct another party’s access to evidence or unlawfully alter, 
destroy or conceal a document or other material having potential evidentiary 
value. A lawyer shall not counsel or assist another person to do any such act; 

(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an 
inducement to a witness that is prohibited by law; 

(c) knowingly disobey an obligation under the rules of a tribunal except 
for an open refusal based on an assertion that no valid obligation exists; 

(d) in pretrial procedure, make a frivolous discovery request or fail to 
make reasonably diligent effort to comply with a legally proper discovery 


request by an opposing party; 


(e) in trial, allude to any matter that the lawyer does not reasonably 


believe is relevant or that will not be supported by admissible evidence, 
assert personal knowledge of facts in issue except when testifying as a 
witness, or state a personal opinion as to the justness of a cause, the 
credibility of a witness, the culpability of a civil litigant or the guilt or 


innocence of an accused; or 


(f) request a person other than a client to refrain from voluntarily giving 
relevant information to another party unless: 
(1) the person is a relative or an employee or other agent of a client; and 
(2) the lawyer reasonably believes that the person’s interests will not be 
adversely affected by refraining from giving such information. 


COMMENT 

[1] The procedure of the adversary system 
contemplates that the evidence in a case is to be 
marshaled competitively by the contending 
parties. Fair competition in the adversary sys- 
tem is secured by prohibitions against destruc- 
tion or concealment of evidence, improperly 
influencing witnesses, obstructive tactics in 
discovery procedure, and the like. 

[2] Documents and other items of evidence 
are often essential to establish a claim or de- 
fense. Subject to evidentiary privileges, the 
right of an opposing party, including the gov- 
ernment, to obtain evidence through discovery 
or subpoena is an important procedural right. 
The exercise of that right can be frustrated if 
relevant material is altered, concealed or de- 
stroyed. Applicable law in many jurisdictions 
makes it an offense to destroy material for 
purpose of impairing its availability in a pend- 
ing proceeding or one whose commencement 
can be foreseen. Falsifying evidence is also 


generally a criminal offense. Paragraph (a) 
applies to evidentiary material generally, in- 
cluding computerized information. Applicable 
law may permit a lawyer to take temporary 
possession of physical evidence of client crimes 
for the purpose of conducting a limited exami- 
nation that will not alter or destroy material 
characteristics of the evidence. In such a case, 
applicable law may require the lawyer to turn 
the evidence over to the police or other pros- 
ecuting authority, depending on the circum- 
stances. 

[3] With regard to paragraph (b), it is not 
improper to pay a witness’s expenses or to 
compensate an expert witness on terms permit- 
ted by law. The common law rule in most 
jurisdictions is that it is improper to pay an 
occurrence witness any fee for testifying and 
that it is improper to pay an expert witness a 
contingent fee. 

[4] Paragraph (f) permits a lawyer to advise 
employees of a client to refrain from giving 
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information to another party, for the employees 
may identify their interests with those of the 
client. See also Rule 4.2. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

With regard to Rule 3.4(a), DR 7-109(A) 
provides that “a lawyer shall not suppress any 
evidence that he or his client has a legal obli- 
gation to reveal.” DR 7-109(B) provides that “a 
lawyer shall not advise or cause a person to 
secrete himself... for the purpose of making 
him unavailable as a witness ...” DR 
7-106(C)(7) provides that a lawyer shall not 
“intentionally or habitually violate any estab- 
lished rule of procedure or of evidence.” 

With regard to Rule 3.4(b), DR 7-102(B)(6) 
provides that a lawyer shall not “participate in 
the creation or preservation of evidence when 
he knows or it is obvious that the evidence is 
false.” DR 7-109 provides that “a lawyer shall 
not pay, offer to pay, or acquiesce in the pay- 
ment of compensation to a witness contingent 
on the content of his testimony or the outcome 
of the case. But a lawyer may advance, guaran- 
tee or acquiesce in the payment of: (1) expenses 
reasonably incurred by a witness in attending 
or testifying; (2) reasonable compensation to a 
witness for his loss of time in attending or 
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testifying; (or) (3) a reasonable fee for the 
professional services of an expert witness.” EC 
7-28 states that “witnesses should always tes- 
tify truthfully and should be free from any 
financial inducements that might tempt them 
to do otherwise.” 

Rule 3.4(c) is substantially similar to DR 
7-106(A), which provides that “A lawyer shall 
not disregard ... a standing rule of a tribunal 
or a ruling of a tribunal made in the course of a 
proceeding, but he may take appropriate steps 
in good faith to test the validity of such rule or 
ruling.” 

Rule 3.4(d) has no counterpart in the Code. 

Rule 3.4(e) substantially incorporates DR 
7-106(C)(1), (2), (3) and (4). DR 7-106(C)(2) 
proscribes asking a question “intended to de- 
grade a witness or other person,” a matter dealt 
with in Rule 4.4. DR 7-106(C)(5), providing that 
a lawyer shall not “fail to comply with known 
local customs of courtesy or practice,” is too 
vague to be a rule of conduct enforceable as law. 

With regard to Rule 3.4(f), DR 7-104(A)(2) 
provides that a lawyer shall not “give advice to 
a person who is not represented ... other than 
advice to secure counsel, if the interests of such 
person are or have a reasonable possibility of 
being in conflict with the interests of his client.” 


CASE NOTES 


Failure to Object. 

Counsel was not ineffective for failing to 
object to prosecutor’s statement to the jury 
during closing argument asking them to “send 
a message”; even if this statement were im- 
proper under subsection (e) of this rule, an 
alleged violation of the Arkansas Rules of Pro- 
fessional Conduct does not automatically trans- 
late into ineffective assistance of counsel. 
Greene v. State, 356 Ark. 59, 146 S.W.3d 871 
(2004). 


Untruthful Deposition. 
Suspension of the attorney’s license to prac- 


tice law was appropriate because he violated 
subsection (c) of this rule and Ark. R. Prof. 
8.4(c) when he lied during a deposition by 
stating that he had not represented a client in 
any other matters when he actually had repre- 
sented the client in a criminal matter and 
several real estate transactions. Ligon vy. Dunk- 
lin, 368 Ark. 443, 247 S.W.3d 498 (2007). 


Cited: 

Fitzhugh v. Committee on Professional Con- 
duct, 308 Ark. 313, 823 S.W.2d 896 (1992); 
Kearney v. Committee on Professional Conduct, 
320 Ark. 581, 897 S.W.2d 573 (1995). 


Rule 3.5. Impartiality and decorum of the tribunal. 


A lawyer shall not: 


(a) seek to influence a judge, juror, prospective juror or other official by 


means prohibited by law; 


(b) communicate ex parte with such a person during the proceeding unless 
authorized to do so by law or court order; 
(c) communicate with a juror or prospective juror after discharge of the 


Jury. if: 


(1) the communication is prohibited by law or court order; 
(2) the juror has made known to the lawyer a desire not to communi- 


cate; or 


(3) the communication involves misrepresentation, coercion, duress or 


harassment; or 


(d) engage in conduct intended to disrupt a tribunal. 
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COMMENT 

[1] Many forms of improper influence upon a 
tribunal are proscribed by criminal law. Others 
are specified in the ABA Model Code of Judicial 
Conduct, with which an advocate should be 
familiar. A lawyer is required to avoid contrib- 
uting to a violation of such provisions. 

[2] During a proceeding a lawyer may not 
communicate ex parte with persons serving in 
an official capacity in the proceeding, such as 
judges, masters or jurors, unless authorized to 
do so by law or court order. 

[3] A lawyer may on occasion want to com- 
municate with a juror or prospective juror after 
the jury has been discharged. The lawyer may 
do so unless the communication is prohibited 
by law or a court order but must respect the 
desire of the juror not to talk with the lawyer. 
The lawyer may not engage in improper con- 
duct during the communication. 

[4] The advocate’s function is to present evi- 
dence and argument so that the cause may be 
decided according to law. Refraining from abu- 
sive or obstreperous conduct is a corollary of the 
advocate’s right to speak on behalf of litigants. 
A lawyer may stand firm against abuse by a 
judge but should avoid reciprocation; the 
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judge’s default is no justification for similar 
dereliction by an advocate. An advocate can 
present the cause, protect the record for subse- 
quent review and preserve professional integ- 
rity by patient firmness no less effectively than 
by belligerence or theatrics. 

[5] The duty to refrain from disruptive con- 
duct applies to any proceeding of a tribunal, 
including a deposition. See Rule 1.0(m). 

CODE COMPARISON PRIOR TO 2005 
REVISION 

With regard to Rule 3.5(a), DR 7-108(A) 
provides that “before the trial of a case a lawyer 
... Shall not communicate with ... anyone he 
knows to be a member of the venire... .” DR 
7-108(B) provides that “during the trial of a 
case ... a lawyer ... shall not communicate 
with ... a juror concerning the case.” DR 
7-109(C) provides that a lawyer shall not “com- 
municate ...as to the merits of the cause with 
a judge or an official before whom the proceed- 
ing is pending except .. . upon adequate notice 
to opposing counsel .. . (or) as otherwise autho- 
rized by law.” 

With regard to Rule 3.5(b), DR 7-106(C)(6) 
provides that a lawyer shall not “engage in 
undignified or discourteous conduct which is 
degrading to a tribunal.” 


CASE NOTES 


Cited: 
Fitzhugh v. Committee on Professional Con- 
duct, 308 Ark. 313, 823 S.W.2d 896 (1992). 


Rule 3.6. Trial publicity. 


(a) A lawyer who is participating or has participated in the investigation or 


litigation of a matter shall not make an extrajudicial statement that the lawyer 
knows or reasonably should know will be disseminated by means of public 
communication and will have a substantial likelihood of materially prejudicing 
an adjudicative proceeding in the matter. A statement referred to in this 
paragraph ordinarily is likely to have such an effect when it refers to a civil 
matter triable to a jury, a criminal matter, or any other proceeding that could 
result in incarceration, and the statement relates to: 

(1) the character, credibility, reputation or criminal record of a party, 
suspect in a criminal investigation or witness, or the identity of a witness, or 
the expected testimony of a party or witness; 

(2) in acriminal case or proceeding that could result in incarceration, the 
possibility of a plea of guilty to the offense or the existence or contents of any 
confession, admission, or statement given by a defendant or suspect or that 
person’s refusal or failure to make a statement; 

(3) the performance or results of any examination or test or the refusal or 
failure of a person to submit to an examination or test, or the identity or 
nature of physical evidence expected to be presented; 

(4) any opinion as to the guilt or innocence of a defendant or suspect in a 
criminal case or proceeding that could result in incarceration; 

(5) information the lawyer knows or reasonably should know is likely to 
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be inadmissible as evidence in a trial and would if disclosed create a 
substantial risk of prejudicing an impartial trial; or 

(6) the fact that a defendant has been charged with a crime, unless there 
is included therein a statement explaining that the charge is merely an 
accusation and that the defendant is presumed innocent until and unless 


proven guilty. 


(b) Notwithstanding paragraph (a) and its sub-paragraphs, a lawyer may 


state: 


(1) the claim, offense or defense involved and, except when prohibited by 
law, the identity of the persons involved; 

(2) the information contained in a public record; 

(3) that an investigation of the matter is in progress; 

(4) the scheduling or result of any step in litigation; 

(5) a request for assistance in obtaining evidence and information neces- 


sary thereto; 


(6) a warning of danger concerning the behavior of a person involved, 
when there is reason to believe that there exists the likelihood of substantial 
harm to an individual or to the public interest; and 

(7) in a criminal case, in addition to subparagraphs (1) through (6): 

(i) the identity, residence, occupation and family status of the accused; 
(ii) if the accused has not been apprehended, information necessary to 


aid in apprehension of that person; 


(iii) the fact, time and place of arrest; and 
(iv) the identity of investigating and arresting officers or agencies and 


the length of the investigation. 


(c) Notwithstanding paragraph (a), a lawyer may make a statement that a 
reasonable lawyer would believe is required to protect a client from the 
substantial undue prejudicial effect of recent publicity not initiated by the 
lawyer or the lawyer’s client. A statement made pursuant to this paragraph 
shall be limited to such information as is necessary to mitigate the recent 


adverse publicity. 


(d) No lawyer associated in a firm or government agency with a lawyer 
subject to paragraph (a) shall make a statement prohibited by paragraph (a). 


COMMENT 

[1] It is difficult to strike a balance between 
protecting the right to a fair trial and safe- 
guarding the right of free expression. Preserv- 
ing the right to a fair trial necessarily entails 
some curtailment of the information that may 
be disseminated about a party prior to trial, 
particularly where trial by jury is involved. If 
there were no such limits, the result would be 
the practical nullification of the protective ef- 
fect of the rules of forensic decorum and the 
exclusionary rules of evidence. On the other 
hand, there are vital social interests served by 
the free dissemination of information about 
events having legal consequences and about 
legal proceedings themselves. The public has a 
right to know about threats to its safety and 
measures aimed at assuring its security. It also 
has a legitimate interest in the conduct of 
judicial proceedings, particularly in matters of 
general public concern. Furthermore, the sub- 
ject matter of legal proceedings is often of direct 


significance in debate and deliberation over 
questions of public policy. 

[2] Special rules of confidentiality may val- 
idly govern proceedings in juvenile, domestic 
relations and mental disability proceedings, 
and perhaps other types of litigation. Rule 
3.4(c) requires compliance with such rules. 

[3] The Rule sets forth a basic general prohi- 
bition against a lawyer’s making statements 
that the lawyer knows or should know will have 
a substantial likelihood of materially prejudic- 
ing an adjudicative proceeding. Recognizing 
that the public value of informed commentary 
is great and the likelihood of prejudice to a 
proceeding by the commentary of a lawyer who 
is not involved in the proceeding is small, the 
rule applies only to lawyers who are, or who 
have been involved in the investigation or liti- 
gation of a case, and their associates. 

[4] Paragraph (b) identifies specific matters 
about which a lawyer’s statements would not 
ordinarily be considered to present a substan- 
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tial likelihood of material prejudice, and should 
not in any event be considered prohibited by 
the general prohibition of paragraph (a). Para- 
graph (b) is not intended to be an exhaustive 
listing of the subjects upon which a lawyer may 
make a statement, but statements on other 
matters may be subject to paragraph (a). 

[5] Reserved. 

[6] Another relevant factor in determining 
prejudice is the nature of the proceeding in- 
volved. Criminal jury trials will be most sensi- 
tive to extrajudicial speech. Civil trials may be 
less sensitive. Non-jury hearings and arbitra- 
tion proceedings may be even less affected. The 
Rule will still place limitations on prejudicial 
comments in these cases, but the likelihood of 
prejudice may be different depending on the 
type of proceeding. 

[7] Finally, extrajudicial statements that 
might otherwise raise a question under this 
Rule may be permissible when they are made 
in response to statements made publicly by 
another party, another party’s lawyer, or third 
persons, where a reasonable lawyer would be- 
lieve a public response is required in order to 
avoid prejudice to the lawyer’s client. When 
prejudicial statements have been publicly made 
by others, responsive statements may have the 
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salutary effect of lessening any resulting ad- 
verse impact on the adjudicative proceeding. 
Such responsive statements should be limited 
to contain only such information as is necessary 
to mitigate undue prejudice created by the 
statements made by others. 

[8] See Rule 3.8(f) for additional duties of 
prosecutors in connection with extra judicial- 
statements about criminal proceedings. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

Rule 3.6 is similar to DR 7-107, except as 
follows: First, Rule 3.6 adopts the general cri- 
teria of “substantial likelihood of materially 
prejudicing an adjudicative proceeding” to de- 
scribe impermissible conduct. Second, Rule 3.6 
transforms the particulars in DR 7-107 into an 
illustrative compilation that gives fair notice of 
conduct ordinarily posing unacceptable dan- 
gers to the fair administration of justice. Fi- 
nally, Rule 3.6 omits DR 7-107(C)(7), which 
provides that a lawyer may reveal “at the time 
of seizure, a description of the physical evi- 
dence. seized, other than a confession, admis- 
sion or statement.” Such revelations may be 
substantially prejudicial and are frequently the 
subject of pretrial suppression motions, which, 
if successful, may be circumvented by prior 
disclosure to the press. 


(a) Alawyer shall not act as advocate at a trial in which the lawyer is likely 


to be a necessary witness unless: 


(1) the testimony relates to an uncontested issue; 
(2) the testimony relates to the nature and value of legal services 


rendered in the case; or 


(3) disqualification of the lawyer would work substantial hardship on the client. 


(b) Reserved. 


COMMENT 

[1] Combining the roles of advocate and wit- 
ness can prejudice the tribunal and the oppos- 
ing party and can also involve a conflict of 
interest between the lawyer and client. 

Advocate-Witness Rule [2] The tribunal 
has proper objection when the trier of fact may 
be confused or misled by a lawyer serving as 
both advocate and witness. The opposing party 
has proper objection where the combination of 
roles may prejudice that party’s rights in the 
litigation. A witness is required to testify on the 
basis of personal knowledge, while an advocate 
is expected to explain and comment on evidence 
given by others. It may not be clear whether a 
statement by an advocate-witness should be 
taken as proof or as an analysis of the proof. 

[3] To protect the tribunal, paragraph (a) 
prohibits a lawyer from simultaneously serving 
as advocate and necessary witness except in 
those circumstances specified in paragraphs 


(a)(1) through (a)(3). Paragraph (a)(1) recog- 
nizes that if the testimony will be uncontested, 
the ambiguities in the dual role are purely 
theoretical. Paragraph (a)(2) recognizes that 
where the testimony concerns the extent and 
value of legal services rendered in the action in 
which the testimony is offered, permitting the 
lawyers to testify avoids the need for a second 
trial with new counsel to resolve that issue. 
Moreover, in such a situation the judge has 
firsthand knowledge of the matter in issue; 
hence, there is less dependence on the adver- 
sary process to test the credibility of the testi- 
mony. 

[4] Apart from these two exceptions, para- 
graph (a)(3) recognizes that a balancing is re- 
quired between the interests of the client and 
those of the tribunal and the opposing party. 
Whether the tribunal is likely to be misled or 
the opposing party is likely to suffer prejudice 
depends on the nature of the case, the impor- 
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tance and probable tenor of the lawyer’s testi- 
mony, and the probability that the lawyer’s 
testimony will conflict with that of other wit- 
nesses. Even if there is risk of such prejudice, in 
determining whether the lawyer should be dis- 
qualified, due regard must be given to the effect 
of disqualification on the lawyer’s client. It is 
relevant that one or both parties could reason- 
ably foresee that the lawyer would probably be 
a witness. The conflict of interest principles 
stated in Rules 1.7, 1.9 and 1.10 have no 
application to this aspect of the problem. 

[5] Reserved. 

Conflict of Interest [6] In determining if it 
is permissible to act as advocate in a trial in 
which the lawyer will be a necessary witness, 
the lawyer must also consider that the dual role 
may give rise to a conflict of interest that will 
require compliance with Rules 1.7 or 1.9. For 
example, if there is likely to be substantial 
conflict between the testimony of the client and 
that of the lawyer, the representation involves 
a conflict of interest that requires compliance 
with Rule 1.7. This would be true even though 
the lawyer might not be prohibited by para- 
graph (a) from simultaneously serving as advo- 
cate and witness because the lawyer’s disquali- 
fication would work a substantial hardship on 
the client. Similarly, a lawyer who might be 
permitted to simultaneously serve as an advo- 
cate and a witness by paragraph (a)(3) might be 
precluded from doing so by Rule 1.9. The prob- 
lem can arise whether the lawyer is called as a 
witness on behalf of the client or is called by the 
opposing party. Determining whether or not 
such a conflict exists is primarily the responsi- 
bility of the lawyer involved. If there is a 
conflict of interest, the lawyer must secure the 
client’s informed consent, confirmed in writing. 
In some cases, the lawyer will be precluded 
from seeking the client’s consent. See Rule 
1.0(b) for the definition of “confirmed in writ- 
ing” and Rule 1.0(e) for the definition of “in- 
formed consent.” 

[7] Reserved. 

[8] This Rule is not intended to ordinarily 
prohibit a lawyer from being a witness when 
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the lawyer is also the party of record. A lawyer 
may represent himself or herself pro se, or be 
represented by other lawyers in his or her firm, 
and in either event he or she should be permit- 
ted in that instance to appear as a witness. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

DR 5-102(A) prohibits a lawyer, or the law- 
yer’s firm, from serving as advocate if the 
lawyer “learns or it is obvious that he or a 
lawyer in his firm ought to be called as a 
witness on behalf of his client.” DR 5-102(B) 
provides that a lawyer, and the lawyer’s firm, 
may continue representation if the “lawyer 
learns or it is obvious that he or a lawyer in his 
firm may be called as a witness other than on 
behalf of his client ... until it is apparent that 
his testimony is or may be prejudicial to his 
client.” DR 5-101(B) permits a lawyer to testify 
while representing a client: “(1) If the testi- 
mony will relate solely to an uncontested mat- 
ter; (2) If the testimony will relate solely to a 
matter of formality and there is no reason to 
believe that substantial evidence will be offered 
in opposition to the testimony; (3) If the testi- 
mony will relate solely to the nature and value 
of legal services rendered in the case by the 
lawyer or his firm to the client; (4) As to any 
matter if refusal would work a substantial 
hardship on the client because of the distinctive 
value of the lawyer or his firm as counsel in the 
particular case.” 

The exception stated in (1) consolidates pro- 
visions of DR 5-101(B)(1) and (2). Testimony 
relating to a formality, referred to in: DR 
5-101(B)(2), in effect defines the phrase “uncon- 
tested issue,” and is redundant. 


RESEARCH REFERENCES 


Ark. L. Rev. 

Lyon & Phillips, Professional responsibility 
in the Federal Courts: Consistency is Cloaked 
in Confusion, 50 Ark. L. Rev. 59. 

U. Ark. Little Rock L.J. Survey, Profes- 
sional Responsibility, 13 U. Ark. Little Rock 
L.J. 393. 


CASE NOTES 


Appeals. 

An attorney cannot represent a party on 
appeal if the attorney testified below. McIntosh 
v. Southwestern Truck Sales, 304 Ark. 224, 800 
S.W.2d 431 (1990). 


Construction. 

This rule deals with situations where the 
lawyer is to be a witness on behalf of his or her 
client, not when the lawyer is called as a 
witness by the opposing party. Purtle v. McAd- 
ams, 317 Ark. 499, 879 S.W.2d 401 (1994), 
overruled in part, Weigel v. Farmers Ins. Co., 
356 Ark. 617, 158 S.W.3d 147 (2004). 


Criminal Proceeding. 

When a prosecutor undertakes an active role 
in the investigation of a crime so that he 
potentially becomes a material witness for the 
state or the defense, he no longer may serve as 
the advocate for the state; however, disqualifi- 
cation would not be required in a case where 
the prosecutor merely takes a statement from a 
potential witness or where his actions were 
part of a prosecutor’s routine preparation for 
trial. Chelette v. State, 308 Ark. 364, 824 
S.W.2d 389 (1992). 

Where prosecutor assisted the defendant in 
signing an affidavit against the victim, and his 
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testimony at trial described that ministerial 
duty, and no facts favorable to the state arose 
out of that meeting, the prosecutor correctly 
was not disqualified. Chelette v. State, 308 Ark. 
364, 824 S.W.2d 389 (1992). 

A prosecutor may describe in his opening 
statement and argument to the jury his theory 
of the case developed after his meeting with the 
defendant, which is legitimate argument, and 
not testimony regarding the facts he had ob- 
served. Chelette v. State, 308 Ark. 364, 824 
S.W.2d 389 (1992). 

If a prosecutor’s closing argument contains 
facts he personally could verify which were 
favorable to the state, and he endorsed those 
facts by adding that in his opinion the authori- 
ties had acted appropriately, that would 
amount to testimony in his argument, and 
would be distinguishable from espousing a 
theory of the case. Chelette v. State, 308 Ark. 
364, 824 S.W.2d 389 (1992). 

In a case involving capital murder and other 
crimes, a prosecutor was not barred from pros- 
ecuting the case under this rule because he was 
not a material witness based on the fact that 
the prosecutor showed a witness to the crime a 
photo spread that contained defendant’s pic- 
ture. Herrod v. State, 371 Ark. 7, 262 S.W.3d 
609 (2007). 


Disqualification of Counsel. 

Where appellant subpoenaed appellee’s at- 
torney, claiming his testimony was central to 
the issues in the case, and then moved to 
disqualify the attorney and his firm under Ark. 
Model R. Prof. Conduct 1.10 and this rule, as 
the motion was filed less than two weeks before 
trial, the trial court did not abuse its discretion 
in denying it, as disqualification would have 
worked a great injustice on appellee and forced 
a lengthy postponement of the trial. Forever 
Green Ath. Fields, Inc. v. Lasiter Constr., Inc., 
2011 Ark. App. 347, 384 S.W.3d 540 (2011). 

Circuit court properly disqualified an attor- 
ney from representing the buyers of a business 
in an action against the buyers over a broker- 
age fee where plaintiff claimed that the attor- 
ney was likely to be a necessary witness; the 
only way the circuit court could have deter- 
mined that the attorney’s testimony would be 
problematic was if the circuit court had indeed 
applied the Weigel factors, i.e., that the attor- 
ney’s testimony was material, unobtainable 
elsewhere, and prejudicial to the buyers. Minor 
v. Barnes, 2020 Ark. App. 415, 609 S.W.3d 449 
(2020). 


Illustrative Cases. 

In a suit to determine the ownership of an 
island, the trial court did not err by permitting 
an attorney to testify on a litigant’s behalf. 
Even though the attorney served as counsel for 
the litigant and prosecuted part of this case, he 
did not testify in any proceeding in which he 
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served as counsel. State v. Hatchie Coon Hunt- 
ing & Fishing Club, Inc., 98 Ark. App. 206, 254 
S.W.3d 11 (2007), rev’d, 372 Ark. 547, 279 
S.W.3d 56 (2008). 

In a child custody case, the circuit court did 
not abuse its discretion in admitting the attor- 
ney ad litem’s report into evidence over a hear- 
say objection because the report’s contents and 
recommendation were admissible by law under 
Administrative Order of the Supreme Court 
No. 15, § V. The admission of the ad litem’s 
report did not violate this rule, as the record did 
not reflect that the attorney testified as a wit- 
ness. Tracy v. Dennie, 2012 Ark. 281, 411 
S.W.3d 702 (2012). 

Trial court, having heard the essence of what 
the attorney’s testimony would be, and being 
mindful of the proscription on attorneys serv- 
ing as both witness and advocate, did not abuse 
its discretion in refusing to allow the attorney 
to testify. Campbell v. State, 2014 Ark. App. 
171, 432 S.W.3d 673 (2014). 


Noncompliance. 

When an attorney serves as both witness and 
advocate in the same action, that fact alone 
does not require automatic reversal and dis- 
missal of a case. McIntosh v. Southwestern 
Truck Sales, 304 Ark. 224, 800 S.W.2d 431 
(1990). 

Where an attorney submits an affidavit sup- 
porting his client’s motion, the attorney served 
as witness and advocate and the affidavit was 
not considered as evidence. McIntosh v. South- 
western Truck Sales, 304 Ark. 224, 800 S.W.2d 
431 (1990). 

Where attorney for estate was expected to be 
a witness, and his client, the executor, had 
already retained another attorney to represent 
the executor’s interests, the former attorney's 
disqualification as an advocate would not work 
a substantial hardship on the executor; thus, 
once the trial started and the former attorney 
reassumed his role as an advocate, it was too 
late for him to become a witness, and under the 
circumstances, the trial court erred in allowing 
the former attorney to testify as a witness. 
Smith v. Wharton, 349 Ark. 351, 78 S.W.3d 79 
(2002). 


Purpose. 

The reasoning underlying the general rule is 
to prevent prejudice and a conflict of interest. 
Arthur v. Zearley, 320 Ark. 273, 895 S.W.2d 928 
(1995). 

Combining the dissimilar roles of attorney 
and witness can prejudice the opposing party 
and can involve a conflict of interest between 
the lawyer and his client. Arthur v. Zearley, 320 
Ark. 273, 895 S.W.2d 928 (1995). 


Testimony. 
When the affiant is an attorney in the case, 
and the affidavit is submitted in support of a 
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motion, whether attached to the motion itself or 
to the brief, it is tantamount to the attorney 
testifying. McIntosh vy. Southwestern Truck 
Sales, 304 Ark. 224, 800 S.W.2d 431 (1990). 

Trial court correctly disqualified attorney af- 
ter he chose to submit an evidentiary affidavit 
and to testify in a procedural matter. Interna- 
tional Resource Ventures, Inc. v. Diamond Min- 
ing Co. of Am., 326 Ark. 765, 934 S.W.2d 218 
(1996). 

Trial court did not abuse its discretion in 
disqualifying litigant’s attorney where this rule 
prohibited the attorney from being an advocate 
because he was likely to be a necessary witness, 
and the rule’s prohibition was not limited to 
cases in which the attorney would give testi- 
mony on behalf of his client. Weigel v. Farmers 
Ins. Co., 356 Ark. 617, 158 S.W.3d 147 (2004). 


Uncontested Issue. 

Plaintiff’s testimony did not relate to any 
contested issue and prohibition contained in 
this rule did not apply to him or his law 
partners. Arkansas Blue Cross & Blue Shield, 
Inc. v. Doe, 22 Ark. App. 89, 733 S.W.2d 429 
(1987). 

Trial court did not err in denying a property 
owner’s motion to disqualify a city’s attorney; 
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although the attorney had drafted the ordi- 
nance that called for the election, which the 
owner challenged, the owner’s attack was on 
the lands within the area being annexed not 
meeting the statutory requirements, not the 
manner in which the ordinance was drafted, 
and disqualification of the attorney was not 
necessary. Utley v. City of Dover, 352 Ark. 212, 
101 S.W.3d 191 (2008). 


Workers’ Compensation Hearing. 

The same policy reasons which forbid an 
attorney from testifying in a courtroom trial are 
present when a lawyer testifies in a hearing 
before the Workers’ Compensation Commission 
when the Commission is discharging its quasi- 
judicial responsibilities, and the problem is not 
cured simply because the attorney testifies in 
affidavit form. International Paper Co. v. Wil- 
son, 34 Ark. App. 87, 805 S.W.2d 668 (1991). 


Cited: 

New Prospect Drilling Co. v. First Com. 
Trust, 332 Ark. 466, 966 S.W.2d 233 (1998); In 
re Wilson, 250 B.R. 686 (Bankr. E.D. Ark. 
2000); Schueller v. Schueller, 86 Ark. App. 347, 
185 S.W.3d 107 (2004). 


Rule 3.8. Special responsibilities of a prosecutor. 


The prosecutor in a criminal case shall: 
(a) refrain from prosecuting a charge that the prosecutor knows is not 


supported by probable cause; 


(b) make reasonable efforts to assure that the accused has been advised of 
the right to, and the procedure for obtaining, counsel and has been given 
reasonable opportunity to obtain counsel; 

(c) not seek to obtain from an unrepresented accused a waiver of impor- 
tant pretrial rights, such as the right to a preliminary hearing; 

(d) make timely disclosure to the defense of all evidence or information 


known to the prosecutor that tends to negate the guilt of the accused or 
mitigates the offense, and, in connection with sentencing, disclose to the 
defense and to the tribunal all unprivileged mitigating information known to 
the prosecutor, except when the prosecutor is relieved of this responsibility 
by a protective order of the tribunal; and 

(e) except for statements that are necessary to inform the public of the 
nature and extent of the prosecutor’s action and that serve a legitimate law 
enforcement purpose, refrain from making extrajudicial comments that have 
a substantial likelihood of heightening public condemnation of the accused 
and exercise reasonable care to prevent investigators, law enforcement 
personnel, employees or other persons assisting or associated with the 
prosecutor in a criminal case from making an extrajudicial statement that 
the prosecutor would be prohibited from making under Rule 3.6 or this rule. 


Publisher’s Notes. 

The Per Curiam of the Arkansas Supreme 
Court dated November 19, 1990, provided, in 
part, that: “The canon can presently be read to 
provide that an appointment based on merit is 


proper, regardless of its nepotistic character. 
We do not intend for the provision to be so read. 
Accordingly, we amend Canon 3(B)(4) of the 
Arkansas Code of Judicial Conduct to provide 
as follows: ...” 
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COMMENT 

[1] A prosecutor has the responsibility of a 
minister of justice and not simply that of an 
advocate. This responsibility carries with it 
specific obligations to see that the defendant is 
accorded procedural justice and that guilt is 
decided upon the basis of sufficient evidence. 
Precisely how far the prosecutor is required to 
go in this direction is a matter of debate and 
varies in different jurisdictions. Many jurisdic- 
tions have adopted the ABA Standards of 
Criminal Justice Relating to the Prosecution 
Function, which in turn are the product of 
prolonged and careful deliberation by lawyers 
experienced in both criminal prosecution and 
defense. Applicable law may require other mea- 
sures by the prosecutor and knowing disregard 
of those obligations or a systematic abuse of 
prosecutorial discretion could constitute a vio- 
lation of Rule 8.4. 

[2] In some jurisdictions, a defendant may 
waive a preliminary hearing and thereby lose a 
valuable opportunity to challenge probable 
cause. Accordingly, prosecutors should not seek 
to obtain waivers of preliminary hearings or 
other important pretrial rights from unrepre- 
sented accused persons. Paragraph (c) does not 
apply, however, to an accused appearing pro se 
with the approval of the tribunal. Nor does it 
forbid the lawful questioning of an uncharged 
suspect who has knowingly waived the rights to 
counsel and silence. 

[3] The exception in paragraph (d) recognizes 
that a prosecutor may seek an appropriate 
protective order from the tribunal if disclosure 
of information to the defense could result in 
substantial harm to an individual or to the 
public interest. 

[4] Paragraph (e) supplements Rule 3.6, 
which prohibits extrajudicial statements that 
have a substantial likelihood of prejudicing an 
adjudicatory proceeding. In the context of a 
criminal prosecution, a prosecutor’s extrajudi- 
cial statement can create the additional prob- 
lem of increasing public condemnation of the 
accused. Although the announcement of an 
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indictment, for example, will necessarily have 
severe consequences for the accused, a prosecu- 
tor can, and should, avoid comments which 
have no legitimate law enforcement purpose 
and have a substantial likelihood of increasing 
public opprobrium of the accused. Nothing in 
this Comment is intended to restrict the state- 
ments which a prosecutor may make which 
comply with Rule 3.6(b) or 3.6(c). 

[5] Like other lawyers, prosecutors are sub- 
ject to Rules 5.1 and 5.3, which relate to respon- 
sibilities regarding lawyers and nonlawyers 
who work for or are associated with the law- 
yer’s office. Paragraph (e) reminds the prosecu- 
tor of the importance of these obligations in 
connection with the unique dangers of im- 
proper extrajudicial statements in a criminal 
case. In addition, paragraph (e) requires a 
prosecutor to exercise reasonable care to pre- 
vent persons assisting or associated with the 
prosecutor from making improper extrajudicial 
statements, even when such persons are not 
under the direct supervision of the prosecutor. 
Ordinarily, the reasonable care standard will 
be satisfied if the prosecutor issues the appro- 
priate cautions to law-enforcement personnel 
and other relevant individuals. 

[6] The issuance of a grand jury indictment 
ordinarily indicates probable cause for the 
prosecutor to proceed. This rule covers the 
Attorney General and staff, Prosecuting Attor- 
neys and staffs, City Attorneys and staffs and 
all others who exercise prosecutorial functions. 


RESEARCH REFERENCES 


ALR. 

Whether Rule of Professional Conduct Gov- 
erning Prosecutor’s Disclosure Obligations Is 
Coextensive with Brady Standard for Disclo- 
sure of Exculpatory Evidence and Factual Ap- 
plications. 44 A.L.R.7th Art. 4 (2019). 


Ark. L. Rev. 

Bessler, The Public Interest and the Uncon- 
stitutionality of Private Prosecutors, 47 Ark. L. 
Rev. 511. 


CASE NOTES 


Cited: 
Arkansas Gazette Co. v. Goodwin, 304 Ark. 


204, 801 S.W.2d:284 (1990); Walker v. State, 
309 Ark. 23, 827 S.W.2d 637 (1992). 


Rule 3.9. Advocate in nonadjudicative proceedings. 


A lawyer representing a client before a legislative or administrative agency 
in a nonadjudicative proceeding shall disclose that the appearance is in a 
representative capacity and shall conform to the provisions of Rules 3.3(a) 


through (c), 3.4(a) through (c), and 3.5. 
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COMMENT 

[1] In representation before bodies such as 
legislatures, municipal councils, and executive 
and administrative agencies acting in a rule- 
making or policy-making capacity, lawyers 
present facts, formulate issues and advance 
argument in the matters under consideration. 
The decision-making body, like a court, should 
be able to rely on the integrity of the submis- 
sions made to it. A lawyer appearing before 
such a body must deal with it honestly and in 
conformity with applicable rules of procedure. 
See Rules 3.3(a) through (c), 3.4(a) through (c) 
and 3.5. 

[2] Lawyers have no exclusive right to appear 
before nonadjudicative bodies, as they do before 
a court. The requirements of this Rule therefore 
may subject lawyers to regulations inapplicable 
to advocates who are not lawyers. However, 
legislatures and administrative agencies have 
a right to expect lawyers to deal with them as 
they deal with courts. 

[3] This Rule only applies when a lawyer 
represents a client in connection with an official 
hearing or meeting of a governmental agency or 
a legislative body to which the lawyer or the 
lawyer’s client is presenting evidence or argu- 
ment. It does not apply to representation of a 
client in a negotiation or other bilateral trans- 
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action with a governmental agency or in con- 
nection with an application for a license or 
other privilege or the client’s compliance with 
generally applicable reporting requirements, 
such as the filing of income-tax returns. Nor 
does it apply to the representation of a client in 
connection with an investigation or examina- 
tion of the client’s affairs conducted by govern- 
ment investigators or examiners. Representa- 
tion in such matters is governed by Rules 4.1 
through 4.4. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

EC 7-15 states that “A lawyer appearing 
before an administrative agency, regardless of 
the nature of the proceeding it is conducting, 
has the continuing duty to advance the cause of 
his client within the bounds of the law.” EC 
7-16 states that “When a lawyer appears in 
connection with proposed legislation, he ... 
should comply with applicable laws and regu- 
lations.” EC 8-5 states that “Fraudulent, decep- 
tive, or otherwise illegal conduct by a partici- 
pant in a proceeding before a ... legislative 
body should never be participated in ... by 
lawyers.” DR 7-106(B)(1) provides that “In pre- 
senting a matter to a tribunal, a lawyer shall 
disclose ... unless privileged or irrelevant, the 
identity of the clients he represents and of the 
persons who employed him.” 


CASE NOTES 


Workers’ Compensation Hearing. 

The same policy reasons which forbid an 
attorney from testifying in a courtroom trial are 
present when a lawyer testifies in a hearing 
before the Workers’ Compensation Commission 


when the Commission is discharging its quasi- 
judicial responsibilities, and the problem is not 
cured simply because the attorney testifies in 
affidavit form. International Paper Co. v. Wil- 
son, 34 Ark. App. 87, 805 S.W.2d 668 (1991). 


TRANSACTIONS WITH PERSONS 
OTHER THAN CLIENTS 


Rule 


Rule 4.1. Truthfulness in statements to others. 


Rule 4.2. Communication with person represented by counsel. 


Rule 4.3. Dealing with unrepresented person. 
Rule 4.4. Respect for rights of third persons. 


Rule 4.1. Truthfulness in statements to others. 


In the course of representing a client a lawyer shall not knowingly: 
(a) make a false statement of material fact or law to a third person; or 
(b) fail to disclose a material fact when disclosure is necessary to avoid 
assisting a criminal or fraudulent act by a client, unless disclosure is 


prohibited by Rule 1.6. 


COMMENT 

Misrepresentation [1] A lawyer is required 
to be truthful when dealing with others on a 
client’s behalf, but generally has no affirmative 


duty to inform an opposing party of relevant 
facts. A misrepresentation can occur if the law- 
yer incorporates or affirms a statement of an- 
other person that the lawyer knows is false. 
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Misrepresentations can also occur by partially 
true but misleading statements or omissions 
that are the equivalent of affirmative false 
statements. For dishonest conduct that does 
not amount to a false statement or for misrep- 
resentations by a lawyer other than in the 
course of representing a client, see Rule 8.4. 

Statements of Fact [2] This Rule refers to 
statements of fact. Whether a particular state- 
ment should be regarded as one of fact can 
depend on the circumstances. Under generally 
accepted conventions in negotiation, certain 
types of statements ordinarily are not taken as 
statements of material fact. Estimates of price 
or value placed on the subject of a transaction 
and a party’s intentions as to an acceptable 
settlement of a claim are ordinarily in this 
category, and so is the existence of an undis- 
closed principal except where nondisclosure of 
the principal would constitute fraud. Lawyers 
should be mindful of their obligations under 
applicable law to avoid criminal and tortious 
misrepresentation. 

Crime or Fraud by Client [3] Under Rule 
1.2(d), a lawyer is prohibited from counseling or 
assisting a client in conduct that the lawyer 
knows is criminal or fraudulent. Paragraph (b) 
states a specific application of the principle set 
forth in Rule 1.2(d) and addresses the situation 
where a client’s crime or fraud takes the form of 
a lie or misrepresentation. Ordinarily, a lawyer 
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can avoid assisting a client’s crime or fraud by 
withdrawing from the representation. Some- 
times it may be necessary for the lawyer to give 
notice of the fact of withdrawal and to disaffirm 
an opinion, document, affirmation or the like. 
In extreme cases, substantive law may require 
a lawyer to disclose information relating to the 
representation to avoid being deemed to have 
assisted the client’s crime or fraud. If the law- 
yer can avoid assisting a client’s crime or fraud 
only by disclosing this information, then under 
paragraph (b) the lawyer is required to do so, 
unless the disclosure is prohibited by Rule 1.6. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

Rule 4.1(a) is substantially similar to DR 
7-102(A)(5), which states that “In his represen- 
tation of a client, a lawyer shall not ... know- 
ingly make a false statement of law or fact.” 

With regard to Rule 4.1(b), DR 7-102(A)(3) 
provides that a lawyer shall not “conceal or 
knowingly fail to disclose that which he is 
required by law to reveal.” 


RESEARCH REFERENCES 

U. Ark. Little Rock L.J. Seventeenth An- 
nual Survey of Arkansas Law — Criminal Law, 
17 U. Ark. Little Rock L.J. 448. 

U. Ark. Little Rock L. Rev. Eric B. Estes, 
Undercover Investigations and Government 
Lawyers, 37 U. Ark. Little Rock L. Rev. 285 
(2015). 


CASE NOTES 


Confidentiality. 

Subject to certain exceptions, confidentiality 
of all communications, complaints, formal com- 
plaints, testimony, and evidence based upon a 
complaint, is absolutely privileged. Colvin v. 
Committee on Professional Conduct, 309 Ark. 
592, 832 S.W.2d 246 (1992). 


Disclosure. 

Lawyers have a duty to disclose to the judge 
all the material facts of the case, and failure to 
do so violates the clear wording, as well as the 
spirit, of the rules of conduct. Fitzhugh v. Com- 


mittee on Professional Conduct, 308 Ark. 313, 
823 S.W.2d 896 (1992). 


Fraud by Attorney. 

When attorney filed fraudulent insurance 
claims on behalf of others, he abused his posi- 
tion of public trust; moreover, his status as a 
licensed attorney shrouded the claims with a 
presumption of regularity, and thus contrib- 
uted significantly to facilitating the commission 
of the fraud. United States v. Post, 25 F.3d 599 
(8th Cir. 1994), 


Rule 4.2. Communication with person represented by counsel. 


(a) In representing a client, a lawyer shall not communicate about the 
subject of the representation with a person the lawyer knows to be represented 
by another lawyer in the matter, unless the lawyer has the consent of the other 
lawyer or is authorized to do so by law. 

(b) A person to whom limited scope representation is being provided or has 
been provided in accordance with Rule 1.2(c) is considered to be unrepresented 
for purposes of this rule unless the opposing lawyer has been provided with a 
written notice of the limited scope representation. If such notice is provided, 
the opposing lawyer shall not communicate with the person regarding matters 
designated in the notice of limited scope representation without consent or 
authorization as provided by Rule 4.2(a). (Amended May 12, 2016.) 
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COMMENT 

[1] This Rule contributes to the proper func- 
tioning of the legal system by protecting a 
person who has chosen to be represented by a 
lawyer in a matter against possible overreach- 
ing by other lawyers who are participating in 
the matter, interference by those lawyers with 
the client-lawyer relationship and the uncoun- 
selled disclosure of information relating to the 
representation. 

[2] This Rule applies to communications with 
any person who is represented by counsel con- 
cerning the matter to which the communication 
relates. 

[3] The Rule applies even though the repre- 
sented person initiates or consents to the com- 
munication. A lawyer must immediately termi- 
nate communication with a person if, after 
commencing communication, the lawyer learns 
that the person is one with whom communica- 
tion is not permitted by this Rule. 

[4] This Rule does not prohibit communica- 
tion with a represented person, or an employee 
or agent of such a person, concerning matters 
outside the representation. For example, the 
existence of a controversy between a govern- 
ment agency and a private party, or between 
two organizations, does not prohibit a lawyer 
for either from communicating with nonlawyer 
representatives of the other regarding a sepa- 
rate matter. Nor does this Rule preclude com- 
munication with a represented person who is 
seeking advice from a lawyer who is not other- 
wise representing a client in the matter. A 
lawyer may not make a communication prohib- 
ited by this Rule through the acts of another. 
See Rule 8.4(a). Parties to a matter may com- 
municate directly with each other, and a lawyer 
is not prohibited from advising a client concern- 
ing a communication that the client is legally 
entitled to make. Also, a lawyer having inde- 
pendent justification or legal authorization for 
communicating with a represented person is 
permitted to do so. 

[5] Communications authorized by law may 
include communications by a lawyer on behalf 
of a client who is exercising a constitutional or 
other legal right to communicate with the gov- 
ernment. Communications authorized by law 
may also include investigative activities of law- 
yers representing governmental entities, di- 
rectly or through investigative agents, prior to 
the commencement of criminal or civil enforce- 
ment proceedings. When communicating with 
the accused in a criminal matter, a government 
lawyer must comply with this Rule in addition 
to honoring the constitutional rights of the 
accused. The fact that a communication does 
not violate a state or federal constitutional 
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right is insufficient to establish that the com- 
munication is permissible under this Rule. 

[6] A lawyer who is uncertain whether a 
communication with a represented person is 
permissible may seek a court order. A lawyer 
may also seek a court order in exceptional 
circumstances to authorize a communication 
that would otherwise be prohibited by this 
Rule, for example, where communication with a 
person represented by counsel is necessary to 
avoid reasonably certain injury. 

[7] In the case of a represented organization, 
this Rule prohibits communications with a con- 
stituent of the organization who supervises, 
directs or regularly consults with the organiza- 
tion’s lawyer concerning the matter or has 
authority to obligate the organization with re- 
spect to the matter or whose act or omission in 
connection with the matter may be imputed to 
the organization for purposes of civil or crimi- 
nal liability. Consent of the organization’s law- 
yer is not required for communication with a 
former constituent. If a constituent of the orga- 
nization is represented in the matter by his or 
her own counsel, the consent by that counsel to 
a communication will be sufficient for purposes 
of this Rule. Compare Rule 3.4(f). In communi- 
cating with a current or former constituent of 
an organization, a lawyer must not use meth- 
ods of obtaining evidence that violate the legal 
rights of the organization. See Rule 4.4. 

[8] The prohibition on communications with a 
represented person only applies in circum- 
stances where the lawyer knows that the per- 
son is in fact represented in the matter to be 
discussed. This means that the lawyer has 
actual knowledge of the fact of the representa- 
tion; but such actual knowledge may be in- 
ferred from the circumstances. See Rule 1.0(f). 
Thus, the lawyer cannot evade the requirement 
of obtaining the consent of counsel by closing 
eyes to the obvious. 

[9] In the event the person with whom the 
lawyer communicates is not known to be repre- 
sented by counsel in the matter, the lawyer’s 
communications are subject to Rule 4.3. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

This Rule is substantially identical to DR 
7-104(A)(1). 


RESEARCH REFERENCES 


Ark. L. Rev. 

The Ethics of Communicating with an Orga- 
nization’s Employees: An Analysis of the Un- 
workable “Hybrid” or “Multifactor” Managing- 
Speaking Agent, ABA, and Niesig Tests and a 
Proposal for a “Supervisor” Standard, 45 Ark. 
L. Rev. 801. 
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CASE NOTES 


Applicability. 

Railroad’s motion in limine to prohibit two 
employees from testifying based on the oppos- 
ing lawyer’s communication with them was 
denied because the version of this rule that the 
railroad relied on had been amended; the rule 
no longer prohibited lawyers from communicat- 
ing with a party’s employees about a case and 
the motion was otherwise groundless. Paris v. 


Communication Denied. 

In a negligence case, a trial court did not 
abuse its discretion in denying a request for 
communication with current and former em- 
ployees of a corporation under this rule because 
there were broad allegations made in the com- 
plaint regarding vicarious liability. Donna Wat- 
kins v. Ark. Elder Outreach of Little Rock, Inc., 
2012 Ark. App. 301, 420 S.W.3d 477 (2012). 


Union Pac. R.R., 450 F. Supp. 2d 913 (E.D. Ark. 
2006). 


Rule 4.3. Dealing with unrepresented person. 


(a) In dealing on behalf of a client with a person who is not represented by 
counsel, a lawyer shall not state or imply that the lawyer is disinterested. 
When the lawyer knows or reasonably should know that the unrepresented 
person misunderstands the lawyer’s role in the matter, the lawyer shall make 
reasonable efforts to correct the misunderstanding. The lawyer shall not give 
legal advice to an unrepresented person, other than the advice to secure 
counsel, if the lawyer knows or reasonably should know that the interests of 
such a person are or have a reasonable possibility of being in conflict with the 
interests of the client. 

(b) A person to whom limited scope representation is being provided or has 
been provided in accordance with Rule 1.2(c) is considered to be unrepresented 
for purposes of this rule unless the opposing lawyer has been provided with a 
written notice of the limited scope representation. If such notice is provided, 
the person is considered to be unrepresented regarding matters not designated 


in the notice of limited scope representation. (Amended May 12, 2016.) 


COMMENT 

[1] An unrepresented person, particularly 
one not experienced in dealing with legal mat- 
ters, might assume that a lawyer is disinter- 
ested in loyalties or is a disinterested authority 
on the law even when the lawyer represents a 
client. In order to avoid a misunderstanding, a 
lawyer will typically need to identify the law- 
yer’s client and, where necessary, explain that 
the client has interests opposed to those of the 
unrepresented person. For misunderstandings 
that sometimes arise when a lawyer for an 
organization deals with an unrepresented con- 
stituent, see Rule 1.13(d). 

[2] The Rule distinguishes between situa- 
tions involving unrepresented persons whose 
interests may be adverse to those of the law- 
yer’s client and those in which the person’s 
interests are not in conflict with the client’s. In 
the former situation, the possibility that the 
lawyer will compromise the unrepresented per- 
son’s interests is so great that the Rule prohib- 
its the giving of any advice, apart from the 
advice to obtain counsel. Whether a lawyer is 
giving impermissible advice may depend on the 
experience and sophistication of the unrepre- 


sented person, as well as the setting in which 
the behavior and comments occur. This Rule 
does not prohibit a lawyer from negotiating the 
terms of a transaction or settling a dispute with 
an unrepresented person. So long as the lawyer 
has explained that the lawyer represents an 
adverse party and is not representing the per- 
son, the lawyer may inform the person of the 
terms on which the lawyer’s client will enter 
into an agreement or settle a matter, prepare 
documents that require the person’s signature 
and explain thelawyer’s own view of the mean- 
ing of the document or the lawyer’s view of the 
underlying legal obligations. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

There is no direct counterpart to this Rule in 
the Code. DR 7-104(A)(2) provides that a law- 
yer shall not “[glive advice to a person who is 
not represented by a lawyer, other than the 
advice to secure counsel .. .” 


RESEARCH REFERENCES 

U. Ark. Little Rock L.J. Sullivan, The Need 
for a Business or Payroll Records Affidavit for 
Use in Child Support Matters, 11 U. Ark. Little 
Rock L.J. 651. 
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Rule 4.4. Respect for rights of third persons. 


(a) In representing a client, a lawyer shall not use means that have no 
substantial purpose other than to embarrass, delay, or burden a third person, 
or use methods of obtaining evidence that. violate the legal rights of such a 


person. 


(b) A lawyer who receives a document or electronically stored information 
relating to the representation of the lawyer’s client and knows or reasonably 
should know that the document or electronically stored information was 
inadvertently sent shall promptly notify the sender. 


HISTORY: Amended June 26, 2014. 


COMMENT 

[1] Responsibility to a clent requires a law- 
yer to subordinate the interests of others to 
those of the client, but that responsibility does 
not imply that a lawyer may disregard the 
rights of third persons. It is impractical to 
catalogue all such rights, but they include legal 
restrictions on methods of obtaining evidence 
from third persons and unwarranted intrusions 
into privileged relationships, such as the client- 
lawyer relationship. 

[2] Paragraph (b) recognizes that lawyers 
sometimes receive a document or electronically 
stored information that was mistakenly sent or 
produced by opposing parties or their lawyers. 
Adocument or electronically stored information 
is inadvertently sent when it is accidentally 
transmitted, such as when an email or letter is 
misaddressed or a document or electronically 
stored information is accidentally included 
with information that was intentionally trans- 
mitted. If a lawyer knows or reasonably should 
know that such a document or electronically 
stored information was sent inadvertently, then 
this Rule requires the lawyer to promptly notify 
the sender in order to permit that person to 
take protective measures. Whether the lawyer 
is required to take additional steps, such as 
returning or deleting the document or elec- 
tronically stored information, is a matter of law 
beyond the scope of these Rules, as is the 
question of whether the privileged status of a 
document or electronically stored information 
has been waived. Similarly, this Rule does not 
address the legal duties of a lawyer who re- 
ceives a document that the lawyer knows or 
reasonably should know may have been inap- 


propriately obtained by the sending person. For 
purposes of this Rule, “document or electroni- 
cally stored information” includes, in addition 
to paper documents, email and other forms of 
electronically stored information, including em- 
bedded data (commonly referred to as “meta- 
data”), that is subject to being read or put into 
readable form. Metadata in electronic docu- 
ments creates an obligation under this Rule 
only if the receiving lawyer knows that the 
metadata was inadvertently sent to the receiv- 
ing lawyer. 

[3] Some lawyers may choose to return a 
document or delete electronically stored infor- 
mation unread, for example, when the lawyer 
learns before receiving it that it was inadver- 
tently sent. Where a lawyer is not required by 
applicable law to do so, the decision to volun- 
tarily return such a document or delete elec- 
tronically stored information is a matter of 
professional judgment ordinarily reserved to 
the lawyer. See Rules 1.2 and 1.4. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

DR 7-106(C)(2) provides that a lawyer shall 
not “ask any question that he has no reasonable 
basis to believe is relevant to the case and that 
is intended to degrade a witness or other per- 
son.” DR 7-102(A)(1) provides that a lawyer 
shall not “take . . . action on behalf of his client 
when he knows or when it is obvious that such 
action would serve merely to harass or mali- 
ciously injure another.” DR 7-108(D) provides 
that “after discharge of the jury ... the lawyer 
shall not ask questions or make comments to a 
member of that jury that are calculated merely 
to harass or embarrass the juror ...” DR 
7-108(E) provides that “a lawyer shall not con- 
duct ... a vexatious or harassing investigation 
of either a venireman or a juror.” 


CASE NOTES 


Improper Conduct. 

Attorney violated Ark. R. Prof. 3.1 and this 
rule where he knowingly filed a lis pendens 
notice in a civil suit seeking damages and, even 
after being notified that it was improper, took 


almost two months to make any attempt to 
correct his error. Thompson v. Supreme Court 
Comm. on Prof] Conduct, 369 Ark. 186, 252 
S.W.3d 125 (2007). 
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LAW FIRMS AND ASSOCIATIONS 


Rule 

Rule 5.1. Responsibilities of a partner, managers, and supervisory lawyers. 
Rule 5.2. Responsibilities of a subordinate lawyer. 

Rule 5.3. Responsibilities regarding nonlawyer assistance. 

Rule 5.4. Professional independence of a lawyer. 

Rule 5.5. Unauthorized practice of law, multijurisdictional practice of law. 
Rule 5.6. Restrictions on right to practice. 

Rule 5.7. Responsibilities regarding law-related services. 


Rule 5.1. Responsibilities of a partner, managers, and supervisory 
lawyers. 


(a) A partner in a law firm and a lawyer who individually or together with 
other lawyers possesses comparable managerial authority in a law firm, shall 
make reasonable efforts to ensure that the firm has in effect measures giving 
reasonable assurance that all lawyers in the firm conform to the rules of 
professional conduct. 

(b) A lawyer having direct supervisory authority over another lawyer shall 
make reasonable efforts to ensure that the other lawyer conforms to the rules 
of professional conduct. 

(c) A lawyer shall be responsible for another lawyer’s violation of the rules 


of professional conduct if: 


(1) the lawyer orders or, with knowledge of the specific conduct, ratifies 


the conduct involved; or 


(2) the lawyer is a partner or has comparable managerial authority in the 
law firm in which the other lawyer practices, or has direct supervisory 
authority over the other lawyer, and knows of the conduct at a time when its 
consequences can be avoided or mitigated but fails to take reasonable 


remedial action. 


COMMENT 

[1] Paragraph (a) applies to lawyers who 
have managerial authority over the profes- 
sional work of a firm. See Rule 1.0(c). This 
includes members of a partnership and, the 
shareholders in a law firm organized as a 
professional corporation, and members of other 
associations authorized to practice law; lawyers 
having comparable managerial authority in a 
legal services organization or a law department 
of an enterprise or government agency; and 
lawyers who have intermediate managerial re- 
sponsibilities in a firm. Paragraph (b) applies to 
lawyers who have supervisory authority over 
the work of other lawyers in a firm. 

{2} Paragraph (a) requires lawyers with 
managerial authority within a firm to make 
reasonable efforts to establish internal policies 
and procedures designed to provide reasonable 
assurance that all lawyers in the firm will 
conform to the Rules of Professional Conduct. 
Such policies and procedures include those de- 
signed to detect and resolve conflicts of interest, 
identify dates by which actions must be taken 
in pending matters, account for client funds 
and property and ensure that inexperienced 
lawyers are properly supervised. 


[3] Other measures that may be required to 
fulfill the responsibility prescribed in para- 
graph (a) can depend on the firm’s structure 
and the nature of its practice. In a small firm of 
experienced lawyers, informal supervision and 
periodic review of compliance with the required 
systems ordinarily will suffice. In a large firm, 
or in practice situations in which difficult ethi- 
cal problems frequently arise, more elaborate 
measures may be necessary. Some firms, for 
example, have a procedure whereby junior law- 
yers can make confidential referral of ethical 
problems directly to a designated senior part- 
ner or special committee. See Rule 5.2. Firms, 
whether large or small, may also rely on con- 
tinuing legal education in professional ethics. 
In any event, the ethical atmosphere of a firm 
can influence the conduct of all its members 
and the partners may not assume that all 
lawyers associated with the firm will inevitably 
conform to the Rules. 

[4] Paragraph (c) expresses a general prin- 
ciple of personal responsibility for acts of an- 
other. See also Rule 8.4(a). 

[5] Paragraph (c)(2) defines the duty of a 
partner or other lawyer having comparable 
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managerial authority in a law firm, as well as a 
lawyer who has direct supervisory authority 
over performance of specific legal work by an- 
other lawyer. Whether a lawyer has supervi- 
sory authority in particular circumstances is a 


question of fact. Partners and lawyers with > 


comparable authority have at least indirect 
responsibility for all work being done by the 
firm, while a partner or manager in charge of a 
particular matter ordinarily also has supervi- 
sory responsibility for the work of other firm 
lawyers engaged in the matter. Appropriate 
remedial action by a partner or managing law- 
yer would depend on the immediacy of that 
lawyer’s involvement and the seriousness of the 
misconduct. A supervisor is required to inter- 
vene to prevent avoidable consequences of mis- 
conduct if the supervisor knows that the mis- 
conduct occurred. Thus, if a supervising lawyer 
knows that a subordinate misrepresented a 
matter to an opposing party in negotiation, the 
supervisor as well as the subordinate has a 
duty to correct the resulting misapprehension. 

[6] Professional misconduct by a lawyer un- 
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der supervision could reveal a violation of para- 
graph (b) on the part of the supervisory lawyer 
even though it does not entail a violation of 
paragraph (c) because there was no direction, 
ratification or knowledge of the violation. 

[7] Apart from this Rule and Rule 8.4(a), a 
lawyer does not have disciplinary liability for 
the conduct of a partner, associate or subordi- 
nate. Whether a lawyer may be liable civilly or 
criminally for another lawyer’s conduct is a 
question of law beyond the scope of these Rules. 

[8] The duties imposed by this Rule on man- 
aging and supervising lawyers do not alter the 
personal duty of each lawyer in a firm to abide 
by the Rules of Professional Conduct. See Rule 
5.2(a). 

CODE COMPARISON PRIOR TO 2005 
REVISION 

There is no direct counterpart to this Rule in 
the Code. DR 1-103(A) provides that “A lawyer 
possessing unprivileged knowledge of a viola- 
tion of DR 1-102 shall report such knowledge to 
... authority empowered to investigate or act 
upon such violation.” 


Rule 5.2. Responsibilities of a subordinate lawyer. 


(a) A lawyer is bound by the rules of professional conduct notwithstanding 
that the lawyer acted at the direction of another person. 

(b) A subordinate lawyer does not violate the Rules of Professional Conduct 
if that lawyer acts in accordance with a supervisory lawyer’s reasonable 
resolution of an arguable question of professional duty. 


COMMENT 

[1] Although a lawyer is not relieved of re- 
sponsibility for a violation by the fact that the 
lawyer acted at the direction of a supervisor, 
that fact may be relevant in determining 
whether a lawyer had the knowledge required 
to render conduct a violation of the Rules. For 
example, if a subordinate filed a frivolous 
pleading at the direction of a supervisor, the 
subordinate would not be guilty of a profes- 
sional violation unless the subordinate knew of 
the document’s frivolous character. 

[2] When lawyers in a supervisor-subordi- 
nate relationship encounter a matter involving 
professional judgment as to ethical duty, the 
supervisor may assume responsibility for mak- 
ing the judgment. Otherwise a consistent 
course of action or position could not be taken. 


If the question can reasonably be answered 
only one way, the duty of both lawyers is clear 
and they are equally responsible for fulfilling it. 
However, if the question is reasonably argu- 
able, someone has to decide upon the course of 
action. That authority ordinarily reposes in the 
supervisor, and a subordinate may be guided 
accordingly. For example, if a question arises 
whether the interests of two clients conflict 
under Rule 1.7, the supervisor’s reasonable 
resolution of the question should protect the 
subordinate professionally if the resolution is 
subsequently challenged. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

There is no counterpart to this Rule in the 
Code. 


Rule 5.3. Responsibilities regarding nonlawyer assistance. 


With respect to a nonlawyer employed or retained by or associated with a 


lawyer: 


(a) a partner, and a lawyer who individually or together with other 
lawyers possesses comparable managerial authority in a law firm shall 
make reasonable efforts to ensure that the firm has in effect measures giving 
reasonable assurance that the person’s conduct is compatible with the 
professional obligations of the lawyer; 
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(b) a lawyer having direct supervisory authority over the nonlawyer shall 
make reasonable efforts to ensure that the person’s conduct is compatible 
with the professional obligations of the lawyer; and 

(c) a lawyer shall be responsible for conduct of such a person that would 
be a violation of the Rules of Professional Conduct if engaged in by a lawyer 


if: 


(1) the lawyer orders or, with the knowledge of the specific conduct, 


ratifies the conduct involved; or 


(2) the lawyer is a partner or has comparable managerial authority in 
the law firm in which the person is employed, or has the direct supervisory 
authority over the person, and knows of the conduct at a time when its 
consequences can be avoided or mitigated but fails to take reasonable 


remedial action. 


HISTORY: Amended June 26, 2014. 


COMMENT 

[1] Paragraph (a) requires lawyers with 
managerial authority within a law firm to 
make reasonable efforts to ensure that the firm 
has in effect measures giving reasonable assur- 
ance that nonlawyers in the firm and nonlaw- 
yers outside the firm who work on firm matters 
act in a way compatible with the professional 
obligations of the lawyer. See Comment [1] to 
Rule 5.1. Paragraph (b) applies to lawyers who 
have supervisory authority over the work of 
such nonlawyers within or outside the firm. 
Paragraph (c) specifies the circumstances in 
which a lawyer is responsible for the conduct of 
such nonlawyers within or outside the firm that 
would be a violation of the Rules of Professional 
Conduct if engaged in by a lawyer. 

Nonlawyers within the firm [2] Lawyers 
generally employ assistants in their practice, 
including secretaries, investigators, law stu- 
dent interns, and paraprofessionals. Such as- 
sistants, whether employees or independent 
contractors, act for the lawyer in rendition of 
the lawyer’s professional services. A lawyer 
must give such assistants appropriate instruc- 
tion and supervision concerning the ethical 
aspects of their employment, particularly re- 
garding the obligation not to disclose informa- 
tion relating to representation of the client, and 
should be responsible for their work product. 
The measures employed in supervising nonlaw- 
yers should take account of the fact that they do 
not have legal training and are not subject to 
professional discipline. 

Nonlawyers outside the firm [3] A lawyer 
may use nonlawyers outside the firm to assist 
the lawyer in rendering legal services to the 
client. Examples include the retention of an 
investigative or paraprofessional service, hir- 
ing a document management company to create 
and maintain a database for complex litigation, 
sending client documents to a third party for 
printing or scanning, and using an Internet- 
based service to store client information. When 


using such services outside the firm, a lawyer 
must make reasonable efforts to ensure that 
the services are provided in a manner that is 
compatible with the lawyer’s professional obli- 
gations. The extent of this obligation will de- 
pend upon the circumstances, including the 
education, experience and reputation of the 
nonlawyer; the nature of the services involved; 
the terms of any arrangements concerning the 
protection of client information; and the legal 
and ethical environments of the jurisdictions in 
which the services will be performed, particu- 
larly with regard to confidentiality. See also 
Rules 1.1 (competence), 1.2 (allocation of au- 
thority), 1.4 (communication with client), 1.6 
(confidentiality), 5.4(a) (professional indepen- 
dence of the lawyer), and 5.5(a) (unauthorized 
practice of law). When retaining or directing a 
nonlawyer outside the firm, a lawyer should 
communicate directions appropriate under the 
circumstances to give reasonable assurance 
that the nonlawyer’s conduct is compatible 
with the professional obligations of the lawyer. 

[4] Where the client directs the selection of a 
particular nonlawyer service provider outside 
the firm, the lawyer ordinarily should agree 
with the client concerning the allocation of 
responsibility for monitoring as between the 
client and the lawyer. See Rule 1.2. When 
making such an allocation in a matter pending 
before a tribunal, lawyers and parties may 
have additional obligations that are a matter of 
law beyond the scope of these Rules. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

There is no direct counterpart to this Rule in 
the Code. DR 4-101(D) provides that “A lawyer 
shall exercise reasonable care to prevent his 
employees, associates, and others whose ser- 
vices are utilized by him from disclosing or 
using confidences or secrets of a client ...” DR 
7-107(J) provides that “a lawyer shall exercise 
reasonable care to prevent his employees and 
associates from making an extrajudicial state- 
ment that he would be prohibited from making 
under DR 7-107.” 
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RESEARCH REFERENCES 


ALR. 
Propriety and Effect of Law Students Acting 
as Counsel in Court Suit. 62 ALR 6th 259. 


CASE NOTES 


handling of a client’s legal claim. Mays v. Neal, 
327 Ark. 302, 938 S.W.2d 830 (1997). 


Communicating with Client. 
Attorney violated this section by failing to 
supervise his non-lawyer staff as to appropriate 


Rule 5.4. Professional independence of a lawyer. 


(a) Alawyer or law firm shall not share legal fees with a nonlawyer, except that: 

(1) an agreement by a lawyer with the lawyer’s firm, partner, or associate 
may provide for the payment of money, over a reasonable period of time after 
the lawyer’s death, to the lawyer’s estate or to one or more specified persons; 

(2) a lawyer who purchases the practice of a deceased, disabled or 
disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to the 
estate or other representative of that lawyer an agreed-upon purchase price; 

(3) a lawyer or law firm may include nonlawyer employees in a compen- 
sation or retirement plan, even though the plan is based in whole or in part 
on a profit-sharing arrangement, and 

(4) a lawyer may share court-awarded legal fees with a nonprofit organi- 
zation that employed, retained or recommended employment of the lawyer 
in the matter. 

(b) A lawyer shall not form a partnership with a nonlawyer if any of the 
activities of the partnership consist of the practice of law. 

(c) A lawyer shall not permit a person who recommends, employs, or pays 
the lawyer to render legal services for another to direct or regulate the lawyer’s 
professional judgment in rendering such legal services. 

(d) A lawyer shall not practice with or in the form of a professional 
corporation or association authorized to practice law for a profit, if: 

(1) a nonlawyer owns any interest therein, except that a fiduciary repre- 
sentative of the estate of a lawyer may hold the stock or interest of the 
lawyer for a reasonable time during administration; 

(2) a nonlawyer is a corporate director or officer thereof; or occupies the 
position of similar responsibility in any form of association other than a 
corporation; or 

(3) a nonlawyer has the right to direct or control the professional judg- 
ment of a lawyer. 


COMMENT 

[1] The provisions of this Rule express tradi- 
tional limitations on sharing fees. These limi- 
tations are to protect the lawyer’s professional 
independence of judgment. Where someone 
other than the client pays the lawyer’s fee or 
salary, or recommends employment of the law- 
yer, that arrangement does not modify the 
lawyer’s obligation to the client. As stated in 
paragraph (c), such arrangements should not 
interfere with the lawyer’s professional judg- 
ment. 

[2] This Rule also expresses traditional limi- 
tations on permitting a third party to direct or 


regulate the lawyer’s professional judgment in 
rendering legal services to another. See also 
Rule 1.8(f) (lawyer may accept compensation 
from a third party as long as there is no 
interference with the lawyer’s independent pro- 
fessional judgment and the client gives in- 
formed consent). 

CODE COMPARISON PRIOR TO 2005 
REVISION 

DR 3-102(A) provides that “A lawyer or law 
firm shall not share legal fees with a nonlawyer 
.... DR3-103(A) provides that “A lawyer shall 
not form a partnership with a nonlawyer if any 
of the activities of the partnership consist of the 
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practice of law.” DR 5-107(B) provides that “A 
lawyer shall not permit a person who recom- 
mends, employs, or pays him to render legal 
services for another to direct or regulate his 
professional judgment in rendering such legal 
services.” DR 5-107(C) provides that “A lawyer 
shall not practice with or in the form of a 
professional corporation or association autho- 
rized to practice law for a profit, if: (1) A 
nonlawyer owns any interests therein, except 
that a fiduciary representative of the estate of a 
lawyer may hold the stock or interest of the 
lawyer for a reasonable time during adminis- 
tration; (2) A nonlawyer is a corporate director 
or officer thereof; or (3) A nonlawyer has the 
right to direct or control the professional judg- 
ment of the lawyer.” EC 5-24 states that “A 
lawyer should not practice with or in the form 
of a professional legal corporation, even though 
the corporate form is permitted by law, if any 
director, officer, or stockholder of it is a nonlaw- 
yer. Although a lawyer may be employed by a 
business corporation with nonlawyers serving 
as directors or officers, and they necessarily 
have the right to make decisions of business 
policy, a lawyer must decline to accept direction 
of his professional judgment from any layman. 
Various types of legal aid offices are adminis- 
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tered by boards of directors composed of law- 
yers and laymen. A lawyer should not accept 
employment from such an organization unless 
the board sets only broad policies and there is 
no interference in the relationship of the lawyer 
and the individual client he serves. Where a 
lawyer is employed by an organization, a writ- 
ten agreement that defines the relationship 
between him and the organization and provides 
for his independence is desirable since it may 
serve to prevent misunderstanding as to their 
respective roles. Although other innovations in 
the means of supplying legal counsel may de- 
velop, the responsibility of the lawyer to main- 
tain his professional independence remains 
constant...” 


RESEARCH REFERENCES 


Ark. L. Notes 

Kilpatrick, Ethical Issues in Representing 
Clients with Diminished Capacity, 2003 Ark. L. 
Notes 57. 


U. Ark. Little Rock L.JJ. 

Carol Goforth, Making the Case for the Uni- 
form Limited Liability Company Act (2013) in 
Arkansas, 40 U. Ark. Little Rock L. Rev. 187 
(2017). 


Rule 5.5. Unauthorized practice of law, multijurisdictional practice of 


law. 


(a) A lawyer shall not practice law in a jurisdiction in violation of the 
regulation of the legal profession in that jurisdiction, or assist another in doing 


so. 


(b) A lawyer who is not admitted to practice in this jurisdiction shall not: 
(1) except as authorized by these Rules or other law, establish an office or 
other systematic and continuous presence in this jurisdiction for the practice 


of law; or 


(2) hold out to the public or otherwise represent that the lawyer is 
admitted to practice law in this jurisdiction. 

(c) A lawyer admitted in another United States jurisdiction, and not 
disbarred or suspended from practice in any jurisdiction, may provide legal 
services on a temporary basis in this jurisdiction that: 

(1) are undertaken in association with a lawyer who is admitted to 


practice in this jurisdiction and who actively participates in the matter; 

(2) are in or reasonably related to a pending or potential proceeding before 
a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer 
is assisting, is authorized by law or order to appear in such proceeding or 
reasonably expects to be so authorized; 

(3) are in or reasonably related to a pending or potential arbitration, 
mediation, or other alternative dispute resolution proceeding in this or 
another jurisdiction, if the services arise out of or are reasonably related to 
the lawyer’s practice in a jurisdiction in which the lawyer is admitted to 
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practice and are not services for which oth forum requires pro hac vice 


admission; or 


(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are 
reasonably related to the lawyer’s practice in a jurisdiction in which the 


lawyer is admitted to practice. 


(d) A lawyer admitted in another United States jurisdiction, and not 
disbarred or suspended from practice in any jurisdiction, may provide legal 


services in this jurisdiction that: 


(1) are provided to the lawyer’s employer or its organizational affiliates 
and are not services for which the forum requires pro hac vice admission; or 
(2) are services that the lawyer is authorized to provide by federal law or 


other law of this jurisdiction. 


HISTORY: Amended June 26, 2014. 


COMMENT 

{1] A lawyer may practice law only in a 
jurisdiction in which the lawyer is authorized 
to practice. A lawyer may be admitted to prac- 
tice law in a jurisdiction on a regular basis or 
may be authorized by court rule or order or by 
law to practice for a limited purpose or on a 
restricted basis. Paragraph (a) applies to unau- 
thorized practice of law by a lawyer, whether 
through the lawyer’s direct action or by the 
lawyer assisting another person. For example, 
a lawyer may not assist a person in practicing 
law in violation of the rules governing profes- 
sional conduct in that person’s jurisdiction. 

[2] The definition of the practice of law is 
established by law and varies from one juris- 
diction to another. Whatever the definition, 
limiting the practice of law to members of the 
bar protects the public against rendition of 
legal services by unqualified persons. This Rule 
does not prohibit a lawyer from employing the 
services of paraprofessionals and delegating 
functions to them, so long as the lawyer super- 
vises the delegated work and retains responsi- 
bility for their work. See Rule 5.3. 

[3] Alawyer may provide professional advice 
and instruction to nonlawyers whose employ- 
ment requires knowledge of the law; for ex- 
ample, claims adjusters, employees of financial 
or commercial institutions, social workers, ac- 
countants and persons employed in govern- 
ment agencies. Lawyers also may assist inde- 
pendent nonlawyers, such as 
paraprofessionals, who are authorized by the 
law of a jurisdiction to provide particular law- 
related services. In addition, a lawyer may 
counsel nonlawyers who wish to proceed pro se. 

[4] Other than as authorized by law or this 
Rule, a lawyer who is not admitted to practice 
generally in this jurisdiction violates para- 
graph (b)(1) if the lawyer establishes an office 
or other systematic and continuous presence in 
this jurisdiction for the practice of law. Pres- 
ence may be systematic and continuous even if 


the lawyer is not physically present here. Such 
a lawyer must not hold out to the public or 
otherwise represent that the lawyer is admit- 
ted to practice law in this jurisdiction. See also 
Rules 7.1(a) and 7.5(b). 

[5] There are occasions in which a lawyer 
admitted to practice in another United States 
jurisdiction, and not disbarred or suspended 
from practice in any jurisdiction, may provide 
legal services on a temporary basis in this 
jurisdiction under circumstances that do not 
create an unreasonable risk to the interests of 
their clients, the public or the courts. Para- 
graph (c) identifies four such circumstances. 
The fact that conduct is not so identified does 
not imply that the conduct is or is not autho- 
rized. With the exception of paragraphs (d)(1) 
and (d)(2), this Rule does not authorize a law- 
yer to establish an office or other systematic 
and continuous presence in this jurisdiction 
without being admitted to practice generally 
here. 

[6] There is no single test to determine 
whether a lawyer’s services are provided on a 
“temporary basis” in this jurisdiction, and may 
therefore be permissible under paragraph (c). 
Services may be “temporary” even though the 
lawyer provides services in this jurisdiction on 
a recurring basis, or for an extended period of 
time, as when the lawyer is representing a 
client in a single lengthy negotiation or litiga- 
tion. 

[7] Paragraphs (c) and (d) apply to lawyers 
who are admitted to practice law in any United 
States jurisdiction, which includes the District 
of Columbia and any state, territory or com- 
monwealth of the United States. The word 
“admitted” in paragraph (c) contemplates that 
the lawyer is authorized to practice in the 
jurisdiction in which the lawyer is admitted 
and excludes a lawyer who while technically 
admitted is not authorized to practice, because, 
for example, the lawyer is on inactive status. 

[8] Paragraph (c)(1) recognizes that the in- 
terests of clients and the public are protected if 
a lawyer admitted only in another jurisdiction 
associates with a lawyer licensed to practice in 
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‘this jurisdiction. For this paragraph to apply, 
| however, the lawyer admitted to practice in this 
jurisdiction must actively participate in and 
share responsibility for the representation of 
the client. 

[9] Lawyers not admitted to practice gener- 
ally in a jurisdiction may be authorized by law 
or order of a tribunal or an administrative 
agency to appear before the tribunal or agency. 
This authority may be granted pursuant to 
formal rules governing admission pro hac vice 
or pursuant to informal practice of the agency. 
Under paragraph (c)(2), a lawyer does not vio- 
late this Rule when the lawyer appears before a 
tribunal or agency pursuant to such authority. 
To the extent that a court rule or other law of 
this jurisdiction requires a lawyer who is not 
admitted to practice in this jurisdiction to ob- 
tain admission pro hac vice before appearing 
before a tribunal or administrative agency, this 
Rule requires the lawyer to obtain that author- 
ity. 

[10] Paragraph (c)(2) also provides that a 
lawyer rendering services in this jurisdiction on 
a temporary basis does not violate this Rule 
when the lawyer engages in conduct in antici- 
pation of a proceeding or hearing in a jurisdic- 
tion in which the lawyer is authorized to prac- 
tice law or in which the lawyer reasonably 
expects to be admitted pro hac vice. Examples 
of such conduct include meetings with the cli- 
ent, interviews of potential witnesses, and the 
review of documents. Similarly, a lawyer admit- 
ted only in another jurisdiction may engage in 
conduct temporarily in this jurisdiction in con- 
nection with pending litigation in another ju- 
risdiction in which the lawyer is or reasonably 
expects to be authorized to appear, including 
taking depositions in this jurisdiction. 

[11] When a lawyer has been or reasonably 
expects to be admitted to appear before a court 
or administrative agency, paragraph (c)(2) also 
permits conduct by lawyers who are associated 
with that lawyer in the matter, but who do not 
expect to appear before the court or adminis- 
trative agency. For example, subordinate law- 
yers may conduct research, review documents, 
and attend meetings with witnesses in support 
of the lawyer responsible for the litigation. 

[12] Paragraph (c)(3) permits a lawyer ad- 
mitted to practice law in another jurisdiction to 
perform services on a temporary basis in this 
jurisdiction if those services are in or reason- 
ably related to a pending or potential arbitra- 
tion, mediation, or other alternative dispute 
resolution proceeding in this or another juris- 
diction, if the services arise out of or are rea- 
sonably related to the lawyer’s practice in a 
jurisdiction in which the lawyer is admitted to 
practice. The lawyer, however, must obtain ad- 
mission pro hac vice in the case of a court- 
annexed arbitration or mediation or otherwise 
if court rules or law so require. 
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[13] Paragraph (c)(4) permits a lawyer ad- 
mitted in another jurisdiction to provide cer- 
tain legal services on a temporary basis in this 
jurisdiction that arise out of or are reasonably 
related to the lawyer’s practice in a jurisdiction 
in which the lawyer is admitted but are not 
within paragraphs (c)(2) or (c)(3). These ser- 
vices include both legal services and services 
that nonlawyers may perform but that are 
considered the practice of law when performed 
by lawyers. 

[14] Paragraphs (c)(3) and (c)(4) require that 
the services arise out of or be reasonably re- 
lated to the lawyer’s practice in a jurisdiction in 
which the lawyer is admitted. A variety of 
factors evidence such a relationship. The law- 
yer’s client may have been previously repre- 
sented by the lawyer, or may be resident in or 
have substantial contacts with the jurisdiction 
in which the lawyer is admitted. The matter, 
although involving other jurisdictions, may 
have a significant connection with that jurisdic- 
tion. In other cases, significant aspects of the 
lawyer’s work might be conducted in that juris- 
diction or a significant aspect of the matter may 
involve the law of that jurisdiction. The neces- 
sary relationship might arise when the client’s 
activities or the legal issues involve multiple 
jurisdictions, such as when the officers of a 
multinational corporation survey potential 
business sites and seek the services of their 
lawyer in assessing the relative merits of each. 
In addition, the services may draw on the 
lawyer’s recognized expertise developed 
through the regular practice of law on behalf of 
clients in matters involving a particular body of 
federal, nationally-uniform, foreign, or interna- 
tional law. 

[15] Paragraph (d) identifies two circum- 
stances in which a lawyer who is admitted to 
practice in another United States jurisdiction, 
and is not disbarred or suspended from practice 
in any jurisdiction, may establish an office or 
other systematic and continuous presence in 
this jurisdiction for the practice of law as well 
as provide legal services on a temporary basis. 
Except as provided in paragraphs (d)(1) and 
(d)(2), alawyer who is admitted to practice law 
in another jurisdiction and who establishes an 
office or other systematic or continuous pres- 
ence in this jurisdiction must become admitted 
to practice law generally in this jurisdiction. 

[16] Paragraph (d)(1) applies to a lawyer 
who is employed by a client to provide legal 
services to the client or its organizational affili- 
ates, i.e., entities that control, are controlled by, 
or are under common control with the em- 
ployer. This paragraph does not authorize the 
provision of personal legal services to the em- 
ployer’s officers or employees. The paragraph 
applies to in-house corporate lawyers, govern- 
ment lawyers and others who are employed to 
render legal services to the employer. The law- 
yer’s ability to represent the employer outside 
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the jurisdiction in which the lawyer is licensed 
generally serves the interests of the employer 
and does not create an unreasonable risk to the 
client and others because the employer is well 
situated to assess the lawyer’s qualifications 
and the quality of the lawyer’s work. 

[17] If an employed lawyer establishes an 
office or other systematic presence in this juris- 
diction for the purpose of rendering legal ser- 
vices to the employer, the lawyer may be sub- 
ject to registration or other requirements, 
including assessments for client protection 
funds and mandatory continuing legal educa- 
tion. 

[18] Paragraph (d)(2) recognizes that a law- 
yer may provide legal services in a jurisdiction 
in which the lawyer is not licensed when autho- 
rized to do so by federal or other law, which 
includes statute, court rule, executive regula- 
tion or judicial precedent. 

[19] Alawyer who practices law in this juris- 
diction pursuant to paragraphs (c) or (d) or 
otherwise is subject to the disciplinary author- 
ity of this jurisdiction. See Rule 8.5(a). 

[20] In some circumstances, a lawyer who 
practices law in this jurisdiction pursuant to 
paragraphs (c) or (d) may have to inform the 
client that the lawyer is not licensed to practice 
law in this jurisdiction. For example, that may 
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be required when the representation occurs 
primarily in this jurisdiction and requires 
knowledge of the law of this jurisdiction. See 
Rule 1.4(b). 

[21] Paragraphs (c) and (d) do not authorize 
communications advertising legal services in 
this jurisdiction by lawyers who are admitted to 
practice in other jurisdictions. Whether and 
how lawyers may communicate the availability 
of their services in this jurisdiction is governed 
by Rules 7.1 to 7.5. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

With regard to Rule 5.5(a), DR 3-101(B) of 
the Model Code provides that “a lawyer shall 
not practice law in a jurisdiction where to do so 
would be in violation of regulations of the 
profession in that jurisdiction.” 

With regard to Rule 5.5(b), DR 3-101(A) of 
the Model Code provides that “a lawyer shall 
not aid a nonlawyer in the unauthorized prac- 
tice of law.” 


RESEARCH REFERENCES 


ALR. 

Matters Constituting Unauthorized Practice 
of Law in Bankruptcy Proceedings. 32 ALR 6th 
531. 


Rule 5.6. Restrictions on right to practice. 


A lawyer shall not participate in offering or making: 

(a) a partnership or employment agreement that restricts the rights of a 
lawyer to practice after termination of the relationship, except an agreement 
concerning, either benefits upon retirement or an agreement pursuant to the 


provisions of Rule 1.17; or 


(b) an agreement in which a restriction on the lawyer’s right to practice is 
part of the settlement of a client controversy. 


COMMENT 

[1] An agreement restricting the right of 
lawyers to practice after leaving a firm not only 
limits their professional autonomy but also 
limits the freedom of clients to choose a lawyer. 
Paragraph (a) prohibits such agreements ex- 
cept for restrictions incident to provisions con- 
cerning retirement benefits for service with the 
firm. 

[2] Paragraph (b) prohibits a lawyer from 
agreeing not to represent other persons in con- 
nection with settling a claim on behalf of a 
client. 


[3] This Rule does not apply to prohibit re- 
strictions that may be included in the terms of 
the sale of a law practice pursuant to Rule 1.17. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

Rule 5.6 is substantially similar to DR 2-108. 


RESEARCH REFERENCES 


Ark. L. Notes 
Kilpatrick, Changing Firms or Offices: Doing 
it Right, 2002 Ark, L. Notes 39. 


Rule 5.7. Responsibilities regarding law-related services. 


(a) A lawyer shall be subject to the Rules of Professional Conduct with 
respect to the provision of law-related services, as defined in paragraph (b), if 


the law-related services are provided: 


(1) by the lawyer in circumstances that are not distinct from the lawyer’s 
provision of legal services to clients; or 
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(2) in other circumstances by a separate an entity controlled by the lawyer 
individually or with others if the lawyer fails to take reasonable measures to 
assure that a person obtaining the law-related services knows that the 
services of the separate entity are not legal services and that the protections 
of the client-lawyer relationship do not exist. 

(b) The term “law-related services” denotes services that might reasonably 
be performed in conjunction with and in substance are related to the provision 
of legal services, and that are not prohibited as unauthorized practice of law 


when provided by a nonlawyer. 


COMMENT 

[1] When a lawyer performs law-related ser- 
vices or controls an organization that does so, 
there exists the potential for ethical problems. 
Principal among these is the possibility that 
the person for whom the law-related services 
are performed fails to understand that the 
services may not carry with them the protec- 
tions normally afforded as part of the client- 
lawyer relationship. The recipient of the law- 
related services may expect, for example, that 
the protection of client confidences, prohibi- 
tions against representation of persons with 
conflicting interests and obligations of a lawyer 
to maintain professional independence apply to 
the provision of law-related services when that 
may not be the case. 

[2] Rule 5.7 applies to the provision of law- 
related services by a lawyer even when the 
lawyer does not provide any legal services to 
the person for whom the law-related services 
are performed and whether the law-related 
services are performed through a law firm or a 
separate entity. The Rule identifies the circum- 
stances in which all of the Rules of Professional 
Conduct apply to the provision of law-related 
services. Even when those circumstances do not 
exist, however, the conduct of a lawyer involved 
in the provision of law-related services is sub- 
ject to those Rules that apply generally to 
lawyer conduct, regardless of whether the con- 
duct involves the provision of legal services. 
See, e.g., Rule 8.4. 

[3] When law-related services are provided 
by a lawyer under circumstances that are not 
distinct from the lawyer’s provision of legal 
services to clients, the lawyer in providing the 
law-related services must adhere to the re- 
quirements of the Rules of Professional Con- 
duct as provided in Rule 5.7 paragraph (a)(1). 
Even when the law-related and legal services 
are provided in circumstances that are distinct 
from each other, for example through separate 
entities or different support staff within the law 
firm, the Rules of Professional Conduct apply to 
the lawyer as provided in paragraph (a)(2) 
unless the lawyer takes reasonable measures to 
assure that the recipient of the law-related 
services knows that the services are not legal 
services and that the protections of the client- 
lawyer relationship do not apply. 


[4] Law-related services also may be pro- 
vided through an entity that is distinct from 
that through which the lawyer provides legal 
services. If the lawyer individually or with 
others has control of such an entity’s opera- 
tions, the Rule requires the lawyer to take 
reasonable measures to assure that each per- 
son using the services of the entity knows that 
the services provided by the entity are not legal 
services and that the Rules of Professional 
Conduct that relate to the client-lawyer rela- 
tionship do not apply. A lawyer’s control of an 
entity extends to the ability to direct its opera- 
tion. Whether a lawyer has such control will 
depend upon the circumstances of the particu- 
lar case. 

[5] When a client-lawyer relationship exists 
with a person who is referred by a lawyer to a 
separate law-related service entity controlled 
by the lawyer, individually or with others, the 
lawyer must comply with Rule 1.8(a). 

[6] In taking the reasonable measures re- 
ferred to in paragraph (a)(2) to assure that a 
person using law-related services understands 
the practical effect or significance of the inap- 
plicability of the Rules of Professional Conduct, 
the lawyer should communicate to the person 
receiving the law-related services, in a manner 
sufficient to assure that the person under- 
stands the significance of the fact, that the 
relationship of the person to the business entity 
will not be a client-lawyer relationship. The 
communication should be made before entering 
into an agreement for provision of or providing 
law-related services, and preferably should be 
in writing. 

[7] The burden is upon the lawyer to show 
that the lawyer has taken reasonable measures 
under the circumstances to communicate the 
desired understanding. For instance, a sophis- 
ticated user of law-related services, such as a 
publicly held corporation, may require a lesser 
explanation than someone unaccustomed to 
making distinctions between legal services and 
law-related services, such as an individual 
seeking tax advice from a lawyer-accountant or 
investigative services in connection with a law- 
suit. 

[8] Regardless of the sophistication of poten- 
tial recipients of law-related services, a lawyer 
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should take special care to keep separate the 
provision of law-related and legal services in 
order to minimize the risk that the recipient 
will assume that the law-related services are 
legal services. The risk of such confusion is 
especially acute when the lawyer renders both 
types of services with respect to the same 
matter. Under some circumstances the legal 
and law-related services may be so closely en- 
twined that they cannot be distinguished from 
each other, and the requirement of disclosure 
and consultation imposed by paragraph (a)(2) 
of the Rule cannot be met. In such a case a 
lawyer will be responsible for assuring that 
both the lawyer’s conduct and, to the extent 
required by Rule 5.3, that of nonlawyer employ- 
ees in the distinct entity that the lawyer con- 
trols complies in all respects with the Rules of 
Professional Conduct. 

[9] A broad range of economic and other 
interests of clients may be served by lawyers’ 
engaging in the delivery of law-related services. 
Examples of law-related services include pro- 
viding title insurance, financial planning, ac- 
counting, trust services, real estate counseling, 
legislative lobbying, economic analysis, social 
work, psychological counseling, tax prepara- 
tion, and patent, medical or environmental 
consulting. 
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[10] When a lawyer is obliged to accord the 
recipients of such services the protections of 
those Rules that apply to the client-lawyer 
relationship, the lawyer must take special care 
to heed the proscriptions of the Rules address- 
ing conflict of interest (Rules 1.7 through 1.11, 
especially Rules 1.7(b)(a)(2) and 1.8(a), (b) and 
(f)), and to scrupulously adhere to the require- 
ments of Rule 1.6 relating to disclosure of 
confidential information. The promotion of the 
law-related services must also in all respects 
comply with Rules 7.1 through 7.3, dealing 
with advertising and solicitation. In that re- 
gard, lawyers should take special care to iden- 
tify the obligations that may be imposed as a 
result of a jurisdiction’s decisional law. 

[11] When the full protections of all of the 
Rules of Professional Conduct do not apply to 
the provision of law-related services, principles 
of law external to the Rules, for example, the 
law of principal and agent, govern the legal 
duties owed to those receiving the services. 
Those other legal principles may establish a 
different degree of protection for the recipient 
with respect to confidentiality of information, 
conflicts of interest and permissible business 
relationships with clients. See also Rule 8.4 
(Misconduct). 


PUBLIC SERVICE 


Rule 
Rule 6.1. Voluntary pro bono publico service. 
Rule 6.2. Accepting appointments. 


Rule 6.3. Membership in legal services organization. 
Rule 6.4. Law reform activities affecting client interests. 
Rule 6.5. Nonprofit and court-annexed limited legal services programs. 


Rule 6.1. Voluntary pro bono publico service. 


Every lawyer has a professional responsibility to provide legal services to 
those unable to pay. A lawyer should aspire to render at least (50) hours of pro 
bono publico legal services per year. In fulfilling this responsibility, the lawyer 


should: 


(a) provide a substantial majority of the (50) hours of legal services 


without fee or expectation of fee to: 


(1) persons of limited means or 


(2) charitable, religious, civic, community, governmental and educa- 
tional organizations in matters that are designed primarily to address the 
needs of persons of limited means; and 
(b) provide any additional services through: 

(1) delivery of legal services at no fee or substantially reduced fee to 
individuals, groups or organizations seeking to secure or protect civil 
rights, civil liberties or public rights, or charitable, religious, civic, 
community, governmental and educational organizations in matters in 
furtherance of their organizational purposes, where the payment of 
standard legal fees would significantly deplete the organization’s economic 
resources or would be otherwise inappropriate; 


488 


Rule 6.1 


ARKANSAS RULES OF PROFESSIONAL CONDUCT 


Rule 6.1 


(2) delivery of legal services at a substantially reduced fee to persons of 


limited means; or 


(3) participation in activities for improving the law, the legal system or 


the legal profession. 


In addition, a lawyer should voluntarily contribute financial support to 
organizations that provide legal services to persons of limited means. 


COMMENT 

[1] Every lawyer, regardless of professional 
prominence or professional work load, has a 
responsibility to provide legal services to those 
unable to pay, and personal involvement in the 
problems of the disadvantaged can be one of the 
most rewarding experiences in the life of a 
lawyer. The American Bar Association urges all 
lawyers to provide a minimum of 50 hours of 
pro bono services annually. States, however, 
may decide to choose a higher or lower number 
of hours of annual service (which may be ex- 
pressed as a percentage of a lawyer’s profes- 
sional time) depending upon local needs and 
local conditions. It is recognized that in some 
years a lawyer may render greater or fewer 
hours than the annual standard specified, but 
during the course of his or her legal career, each 
lawyer should render on average per year, the 
number of hours set forth in this Rule. Services 
can be performed in civil matters or in criminal 
or quasi-criminal matters for which there is no 
government obligation to provide funds for le- 
gal representation, such as_ post-conviction 
death penalty appeal cases. 

[2] Paragraphs (a)(1) and (2) recognize the 
critical need for legal services that exists 
among persons of limited means by providing 
that a substantial majority of the legal services 
rendered annually to the disadvantaged be 
furnished without fee or expectation of fee. 
Legal services under these paragraphs consist 
of a full range of activities, including individual 
and class representation, the provision of legal 
advice, legislative lobbying, administrative rule 
making and the provision of free training or 
mentoring to those who represent persons of 
limited means. The variety of these activities 
should facilitate participation by government 
lawyers, even when restrictions exist on their 
engaging in the outside practice of law. 

[3] Persons eligible for legal services under 
paragraphs (a)(1) and (2) are those who qualify 
for participation in programs funded by the 
Legal Services Corporation and those whose 
incomes and financial resources are slightly 
above the guidelines utilized by such programs 
but nevertheless, cannot afford counsel. Legal 
services can be rendered to individuals or to 
organizations such as homeless shelters, bat- 
tered women’s centers and food pantries that 
serve those of limited means. The term “govern- 
mental organizations” includes, but is not lim- 


ited to, public protection programs and sections 
of governmental or public sector agencies. 

[4] Because service must be provided with- 
out fee or expectation of fee, the intent of the 
lawyer to render free legal services is essential 
for the work performed to fall within the mean- 
ing of paragraphs (a)(1) and (2). Accordingly, 
services rendered cannot be considered pro 
bono if an anticipated fee is uncollected, but the 
award of statutory attorneys’ fees in a case 
originally accepted as pro bono would not dis- 
qualify such services from inclusion under this 
section. Lawyers who do receive fees in such 
cases are encouraged to contribute an appropri- 
ate portion of such fees to organizations or 
projects that benefit persons of limited means. 

[5] While it is possible for a lawyer to fulfill 
the annual responsibility to perform pro bono 
services exclusively through activities de- 
scribed in paragraphs (a)(1) and (2), to the 
extent that any hours of service remained un- 
fulfilled, the remaining commitment can be met 
in a variety of ways as set forth in paragraph 
(b). Constitutional, statutory or regulatory re- 
strictions may prohibit or impede government 
and public sector lawyers and judges from 
performing the pro bono services outlined in 
paragraphs (a)(1) and (2). Accordingly, where 
those restrictions apply, government and public 
sector lawyers and judges may fulfill their pro 
bono responsibility by performing services out- 
lined in paragraph (b). 

[6] Paragraph (b)(1) includes the provision of 
certain types of legal services to those whose 
incomes and financial resources place them 
above limited means. It also permits the pro 
bono lawyer to accept a substantially reduced 
fee for services. Examples of the types of issues 
that may be addressed under this paragraph 
include First Amendment claims, Title VII 
claims and environmental protection claims. 
Additionally, a wide range of organizations may 
be represented, including social service, medi- 
cal research, cultural and religious groups. 

[7] Paragraph (b)(2) covers instances in 
which lawyers agree to and receive a modest fee 
for furnishing legal services to persons of lim- 
ited means. Participation in judicare programs 
and acceptance of court appointments in which 
the fee is substantially below a lawyer’s usual 
rate are encouraged under this section. 

[8] Paragraph (b)(3) recognizes the value of 
lawyers engaging in activities that improve the 
law, the legal system or the legal profession. 
Serving on bar association committees, serving 


489 


Rule 6.2 


on boards of pro bono or legal services pro- 
grams, taking part in Law Day activities, act- 
ing as a continuing legal education instructor, a 
mediator or an arbitrator and engaging in leg- 
islative lobbying to improve the law, the legal 
system or the profession are a few examples of 
the many activities that fall within this para- 
graph. 

[9] Because the provision of pro bono ser- 
vices is a professional responsibility, it is the 
individual ethical commitment of each lawyer. 
Nevertheless, there may be times when it is not 
feasible for a lawyer to engage in pro bono 
services. At such times a lawyer may discharge 
the pro bono responsibility by providing finan- 
cial support to organizations providing free 
legal services to persons of limited means. Such 
financial support should be reasonably equiva- 
lent to the value of the hours of service that 
would have otherwise been provided. In addi- 
tion, at times it may be more feasible to satisfy 
the pro bono responsibility collectively, as by a 
firm’s aggregate pro bono activities. 

[10] Because the efforts of individual law- 
yers are not enough to meet the need for free 
legal services that exists among persons of 
limited means, the government and the profes- 
sion have instituted additional programs to 
provide those services. Every lawyer should 
financially support such programs, in addition 
to either providing direct pro bono services or 
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making financial contributions when pro bono 
service is not feasible. 

[11] Law firms should act reasonably to en- 
able and encourage all lawyers in the firm to 
proyide the pro bono legal services called for by 
this Rule. 

[12] The responsibility set forth in this Rule 
is not intended to be enforced through disciplin- 
ary process. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

There is no counterpart of Rule 6.1 in the 
Disciplinary Rules of the Code. EC 2-25 states 
that “The basic responsibility for providing le- 
gal services for those unable to pay ultimately 
rests upon the individual lawyer ... Every 
lawyer, regardless of professional prominence 
or professional workload, should find time to 
participate in serving the disadvantaged.” EC 
8-9 states that “The advancement of our legal 
system is of vital importance in maintaining 
the rule of law ... and lawyers should encour- 
age, and should aid in making, needed changes 
and improvements.” EC 8-3 states that “Those 
persons unable to pay for legal services should 
be provided needed services.” 


RESEARCH REFERENCES 
Ark. L. Rev. 


Drecksel, The Crisis in Indigent Criminal 
Defense, 44 Ark. L. Rev. 3638. 


A lawyer shall not seek to avoid appointment by a tribunal to represent a 


person except for good cause, such as: 


(a) representing the client is likely to result in violation of the rules of 


professional conduct or other law; 


(b) representing the client is likely to result in an unreasonable financial 


burden on the lawyer; or 


(c) the client or the cause is so repugnant to the lawyer as to be likely to 
impair the client-lawyer relationship or the lawyer’s ability to represent the 


client. 


COMMENT 

[1] A lawyer ordinarily is not obliged to ac- 
cept a client whose character or cause the 
lawyer regards as repugnant. The lawyer’s 
freedom to select clients is, however, qualified. 
All lawyers have a responsibility to assist in 
providing pro bono publico service. See Rule 
6.1. An individual lawyer fulfills this responsi- 
bility by accepting a fair share of unpopular 
matters or indigent or unpopular clients. A 
lawyer may also be subject to appointment by a 
court to serve unpopular clients or persons 
unable to afford legal services. 

Appointed Counsel [2] For good cause a 
lawyer may seek to decline an appointment to 
represent a person who cannot afford to retain 
counsel or whose cause is unpopular. Good 


cause exists if the lawyer could not handle the 
matter competently, see Rule 1.1, or if under- 
taking the representation would result in an 
improper conflict of interest, for example, when 
the client or the cause is so repugnant to the 
lawyer as to be likely to impair the client- 
lawyer relationship or the lawyer’s ability to 
represent the client. A lawyer may also seek to 
decline an appointment if acceptance would be 
unreasonably burdensome, for example, when 
it would impose a financial sacrifice so great as 
to be unjust. 

{3] An appointed lawyer has the same obli- 
gations to the client as retained counsel, includ- 
ing the obligations of loyalty and confidential- 
ity, and is subject to the same limitations on the 
client-lawyer relationship, such as the obliga- 
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tion to refrain from assisting the client in 
violation of the Rules. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

There is no counterpart to Rule 6.2 in the 
Disciplinary Rules of the Code. EC 2-29 states 
that “When a lawyer is appointed by a court or 
requested by a bar association to undertake 
representation of a person unable to obtain 
counsel, whether for financial or other reasons, 
he should not seek to be excused from under- 
taking the representation except for compelling 
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reason. Compelling reasons do not include such 
factors as the repugnance of the subject matter 
of the proceeding, the identity or position of a 
person involved in the case, the belief of the 
lawyer that the defendant in a criminal pro- 
ceeding is guilty, or the belief of the lawyer 
regarding the merits of the civil case.” EC 2-30 
states that “a lawyer should decline employ- 
ment if the intensity of his personal feelings, as 
distinguished from a community attitude, may 
impair his effective representation of a prospec- 
tive client.” 


Rule 6.3. Membership in legal services organization. 


A lawyer may serve as a director, officer or member of a legal services 
organization, apart from the law firm in which the lawyer practices, notwith- 
standing that the organization serves persons having interests adverse to a 
client of the lawyer. The lawyer shall not knowingly participate in a decision or 


action of the organization: 


(a) if participating in the decision or action would be incompatible with 
the lawyer’s obligations to a client under Rule 1.7; or 

(b) where the decision or action could have a material adverse effect on 
the representation of a client of the organization whose interests are adverse 


to a client of the lawyer. 


COMMENT 

[1] Lawyers should be encouraged to support 
and participate in legal service organizations. A 
lawyer who is an officer or a member of such an 
organization does not thereby have a client- 
lawyer relationship with persons served by the 
organization. However, there is potential con- 
flict between the interests of such persons and 
the interests of the lawyer’s clients. If the 
possibility of such conflict disqualified a lawyer 
from serving on the board of a legal services 
organization, the profession’s involvement in 
such organizations would be severely curtailed. 

[2] It may be necessary in appropriate cases 


to reassure a client of the organization that the 
representation will not be affected by conflict- 
ing loyalties of a member of the board. Estab- 
lished, written policies in this respect can en- 
hance the credibility of such assurances. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

There is no counterpart to this Rule in the 
Code. 


RESEARCH REFERENCES 

U. Ark. Little Rock L.J. Survey, Profes- 
sional Responsibility, 13 U. Ark. Little Rock 
L.J. 393. 


Rule 6.4. Law reform activities affecting client interests. 


A lawyer may serve as a director, officer or member of an organization 
involved in reform of the law or its administration notwithstanding that the 
reform may affect the interests of a client of the lawyer. When the lawyer 
knows that the interests of a client may be materially benefitted by a decision 
in which the lawyer participates, the lawyer shall disclose that fact but need 


not identify the client. 


COMMENT 

[1] Lawyers involved in organizations seek- 
ing law reform generally do not have a client- 
lawyer relationship with the organization. Oth- 
erwise, it might follow that a lawyer could not 
be involved in a bar association law reform 
program that might indirectly affect a client. 
See also Rule 1.2(b). For example, a lawyer 


specializing in antitrust litigation might be 
regarded as disqualified from participating in 
drafting revisions of rules governing that sub- 
ject. In determining the nature and scope of 
participation in such activities, a lawyer should 
be mindful of obligations to clients under other 
Rules, particularly Rule 1.7. A lawyer is profes- 
sionally obligated to protect the integrity of the 
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program by making an appropriate disclosure 
within the organization when the lawyer knows 
a private client might be materially benefitted. 

CODE COMPARISON PRIOR TO 2005 
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REVISION 
There is no counterpart to this Rule in the 
Code. 


Rule 6.5. Nonprofit and court-annexed limited legal services pro- 


grams. 


(a) A lawyer who, under the auspices of a program sponsored by a nonprofit 
organization or court, provides short-term limited legal services to a client 
without expectation by either the lawyer or the client that the lawyer will 
provide continuing representation in the matter: 

(1) is subject to Rules 1.7 and 1.9(a) only if the lawyer knows that the 
representation of the client involves a conflict of interest; and 

(2) is subject to Rule 1.10 only if the lawyer knows that another lawyer 
associated with the lawyer in a law firm is disqualified by Rule 1.7 or 1.9(a) 


with respect to the matter. 


(b) Except as provided in paragraph (a)(2), Rule 1.10 is inapplicable to a 


representation governed by this Rule. 


COMMENT 

[1] Legal services organizations, courts and 
various nonprofit organizations have estab- 
lished programs through which lawyers pro- 
vide short-term limited legal services such as 
advice or the completion of legal forms — that 
will assist persons to address their legal prob- 
lems without further representation by a law- 
yer. In these programs, such as legal-advice 
hotlines, advice-only clinics or pro se counsel- 
ing programs, a client-lawyer relationship is 
established, but there is no expectation that the 
lawyer’s representation of the client will con- 
tinue beyond the limited consultation. Such 
programs are normally operated under circum- 
stances in which it is not feasible for a lawyer to 
systematically screen for conflicts of interest as 
is generally required before undertaking a rep- 
resentation. See, e.g., Rules 1.7, 1.9 and 1.10. 

[2] Alawyer who provides short-term limited 
legal services pursuant to this Rule must se- 
cure the client’s informed consent to the limited 
scope of the representation. See Rule 1.2(c). Ifa 
short-term limited representation would not be 
reasonable under the circumstances, the law- 
yer may offer advice to the client but must also 
advise the client of the need for further assis- 
tance of counsel. Except as provided in this 
Rule, the Rules of Professional Conduct, includ- 
ing Rules 1.6 and 1.9(c), are applicable to the 
limited representation. 

[3] Because a lawyer who is representing a 
client in the circumstances addressed by this 


Rule ordinarily is not able to check systemati- 
cally for conflicts of interest, paragraph (a) 
requires compliance with Rules 1.7 or 1.9(a) 
only if the lawyer knows that the representa- 
tion presents a conflict of interest for the law- 
yer, and with Rule 1.10 only if the lawyer 
knows that another lawyer in the lawyer’s firm 
is disqualified by Rules 1.7 or 1.9(a) in the 
matter. 

[4] Because the limited nature of the ser- 
vices significantly reduces the risk of conflicts 
of interest with other matters being handled by 
the lawyer’s firm, paragraph (b) provides that 
Rule 1.10 is inapplicable to a representation 
governed by this Rule except as provided by 
paragraph (a)(2). Paragraph (a)(2) requires the 
participating lawyer to comply with Rule 1.10 
when the lawyer knows that the lawyer’s firm 
is disqualified by Rules 1.7 or 1.9(a). By virtue 
of paragraph (b), however, a lawyer’s participa- 
tion in a short-term limited legal services pro- 
gram will not preclude the lawyer’s firm from 
undertaking or continuing the representation 
of a client with interests adverse to a client 
being represented under the program’s aus- 
pices. Nor will the personal disqualification of a 
lawyer participating in the program be imputed 
to other lawyers participating in the program. 

[5] If, after commencing a short-term limited 
representation in accordance with this Rule, a 
lawyer undertakes to represent the client in the 
matter on an ongoing basis, Rules 1.7, 1.9(a) 
and 1.10 become applicable. 


INFORMATION ABOUT LEGAL SERVICES 


Rule 


Rule 7.1. Communications concerning a lawyer’s services. 
y 


Rule 7.2. Advertising. 
Rule 7.3. Solicitation of clients. 
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Rule 7.4. Communication of fields of practice and specialization. 


Rule 7.5. Firm names and letterheads. 


Rule 7.1. Communications concerning a lawyer’s services. 


A lawyer shall not make a false or misleading communication about the 
lawyer or the lawyer’s services. A communication is false or misleading if it: 
(a) contains a material misrepresentation of fact or law, or omits a fact 

necessary to make the statement considered as a whole not materially 


misleading; 


(b) is likely to create an unjustified expectation about the results the 
lawyer can achieve, or states or implies that the lawyer can achieve results 
by means that violate the rules of professional conduct or other law; 

(c) compares the lawyer’s services with other lawyers’ services, unless the 
comparison can be factually substantiated; or 

(d) contains a testimonial or endorsement. 


HISTORY: Amended June 26, 2014. 


Publisher’s Notes. 

The Per Curiam Order dated September 26, 
1994, provided: “On March 3, 1993, the Arkan- 
sas Bar Association and its Professional Ethics 
and Grievances Committee petitioned this 
Court to consider a revision of the Arkansas 
Rules of Professional Conduct regarding legal 
advertising and solicitation. As per our custom, 
this matter was referred to the Arkansas Su- 
preme Court Committee on Professional Con- 
duct for study and recommendation. The Com- 
mittee responded on October 14, 1993, by filing 
its report with this Court. 

“During this same time frame, this Court 
learned of pending litigation in the State of 
Florida involving similar issues. Because of 
this litigation, we deferred further consider- 
ation of the parties’ petition until the Florida 
lawsuit was fully litigated and finalized. We 
advised the petitioner and our Committee ac- 
cordingly. 

“We have now learned that a federal district 
court has ruled that the Florida Bar’s new rules 
on legal advertising and solicitation were un- 
constitutional and that the Florida Bar is now 
seeking certiorari from the United States Su- 
preme Court. For this reason, we continue to 
defer further consideration of the petitioner’s 
request until there has been a final resolution 
of the Florida case. The purpose of this Per 
Curiam is to advise the petitioner, our Commit- 
tee and the bench and bar as to the status of 
these requested changes in our rules relating to 
professional conduct.” 

A proposed amendment to this rule was pub- 
lished by the Arkansas Supreme Court on Feb- 
ruary 19, 1998. 


COMMENT 
[1] This Rule governs all communications 
about a lawyer’s services, including advertising 


permitted by Rule 7.2. Whatever means are 
used to make known a lawyer’s services, state- 
ments about them should be truthful. The pro- 
hibition in paragraph (b) of statements that 
may create “unjustified expectations” would 
ordinarily preclude advertisements about the 
results obtained on behalf of a client, such as 
the amount of a damage award or the lawyer’s 
record in obtaining favorable verdicts, and ad- 
vertisements containing client endorsements. 
Such information may create the unjustified 
expectation that similar results can be obtained 
for others without reference to the specific 
factual and legal circumstances. 

[2] Truthful statements that are misleading 
are also prohibited by this Rule. An advertise- 
ment that truthfully reports a lawyer’s achieve- 
ments on behalf of clients or former clients may 
be misleading if presented so as to lead a 
reasonable person to form an unjustified expec- 
tation that the same results could be obtained 
for other clients in similar matters without 
reference to the specific factual and legal cir- 
cumstances of each case. Similarly, an unsub- 
stantiated comparison of the lawyer’s services 
or fees with the services or fees of other lawyers 
may be misleading if presented with such speci- 
ficity as would lead a reasonable person to 
conclude that the comparison can be substanti- 
ated. The inclusion of an appropriate dis- 
claimer or qualifying language may preclude a 
finding that a statement is likely to create 
unjustified expectations or otherwise mislead 
the public. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

DR 2-101 provides that “A lawyer shall not 

. use ... any form of public communication 
containing a false, fraudulent, misleading, de- 
ceptive, self-laudatory or unfair statement of 
claim.” DR 2-101(B) provides that a lawyer 
“may publish or broadcast ... the following 
information ... in the geographic area or areas 
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in which the lawyer resides or maintains offices 
or in which a significant part of the lawyer’s 
clientele resides, provided that the information 
... complies with DR 2-101(A), and is pre- 
sented in a dignified manner a ti 
2-101(B) then specifies 25 categories of infor- 
mation that may be disseminated. DR 2-101(C) 
provides that “Any person desiring to expand 
the information authorized for disclosure in DR 
2-101(B), or to provide for its dissemination 
through other forums may apply to (the agency 
having jurisdiction under state law)... . The 
relief granted in response to any such applica- 
tion shall be promulgated as an amendment to 
DR 2-101(B), universally applicable to all law- 
yers.” 
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RESEARCH REFERENCES 


Ark. L. Rev. 

Schauer, The Speech of Law and the Law of 
Speech, 49 Ark. L. Rev. 687. 

Rotunda, Professionalism, Legal Advertising, 
and Free Speech in the Wake of Florida Bar v. 
Went For It, Inc., 49 Ark. L. Rev. 703. 

Florida Bar v. Went For It, Inc.: Does Ambu- 
lance-Chasing in Florida Justify Advertising 
Reform in Arkansas?, 49 Ark. L. Rev. 795. 

Lawyer Advertising and the Dignity of the 
Profession, 59 Ark. L. Rev. 437. 


(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise 
services through public media, such as a telephone directory, legal directory, 
newspaper or other periodical, outdoor advertising, radio or television, or 
through written or electronic communication. | 

(b) A copy or recording of an advertisement or communication shall be kept 
for five years after its last dissemination along with a record of when and 
where it was used. 

(c) A lawyer shall not give anything of value to a person for recommending 
the lawyer’s services, except that a lawyer may pay the reasonable cost of 
advertisements or communications permitted by this rule and may pay the 
usual charges for not-for-profit lawyer referral service or other legal service 
organization; and may pay for a law practice in accordance with Rule 1.17. 

(d) Any communication made pursuant to this Rule shall include the name 
of at least one lawyer who is licensed in Arkansas and who is responsible for its 
content, and shall disclose the geographic location of the office or offices of the 
attorney or the firm in which the lawyer or lawyers who actually perform the 
services advertised principally practice law. 

(e) Advertisements may include photographs, voices or images of the law- 
yers who are members of the firm who will actually perform the services. If 
advertisements utilize actors or other individuals, those persons shall be 
clearly and conspicuously identified by name and relationship to the advertis- 
ing lawyer or law firm and shall not mislead or create an unreasonable 
expectation about the results the lawyer may be able to obtain. Clients or 
former clients shall not be used in any manner whatsoever in advertisements. 
Dramatization in any advertisement is prohibited. 


HISTORY: Amended June 26, 2014. 


COMMENT 

[1] To assist the public in learning about and 
obtaining legal services, lawyers should be al- 
lowed to make known their services not only 
through reputation but also through organized 
information campaigns in the form of advertis- 
ing. Advertising involves an active quest for 
clients, contrary to the tradition that a lawyer 
should not seek clientele. However, the public’s 
need to know about legal services can be ful- 
filled in part through advertising. This need is 


particularly acute in the case of persons of 
moderate means who have not made extensive 
use of legal services. The interest in expanding 
public information about legal services ought to 
prevail over considerations of tradition. Never- 
theless, advertising by lawyers entails the risk 
of practices that are misleading, overreaching, 
or unduly intrusive. 

[2] This Rule permits public dissemination 
of information concerning a lawyer’s name or 
firm name, address, email address, website, 
and telephone numbers; the kinds of services 
the lawyer will undertake; the basis on which 
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the lawyer’s fees are determined, including 
prices for specific services and payment and 
credit arrangements; a lawyer’s foreign lan- 
guage ability; names of references and, with 
their consent, names of clients regularly repre- 
sented; and other information that might invite 
the attention of those seeking legal assistance. 

[3] Questions of effectiveness and taste in 
advertising are matters of speculation and sub- 
jective judgment. Some jurisdictions have had 
extensive prohibitions against television and 
other forms of advertising, against advertising 
going beyond specified facts about a lawyer, or 
against “undignified” advertising. Television, 
the Internet and other forms of electronic com- 
munication are now among the most powerful 
media for getting information to the public, 
particularly persons of low and moderate in- 
come; prohibiting television, Internet, and 
other forms of electronic advertising, therefore, 
would impede the flow of information about 
legal services to many sectors of the public. 
Limiting the information that may be adver- 
tised has a similar effect and assumes that the 
bar can accurately forecast the kind of informa- 
tion that the public would regard as relevant. 
But see Rule 7.3(a) for the prohibition against a 
solicitation through a real-time electronic ex- 
change initiated by the lawyer. 

[4] Neither this Rule nor Rule 7.3 prohibits 
communications authorized by law, such as 
notice to members of a class in class action 
litigation. 

Record of Advertising [5] Paragraph (b) 
requires that a record of the content and use of 
advertising be kept in order to facilitate en- 
forcement of this Rule. It does not require that 
advertising be subject to review prior to dis- 
semination. Such a requirement would be bur- 
densome and expensive relative to its possible 
benefits, and may be of doubtful constitutional- 
ity. 

Paying Others to Recommend a Lawyer 
[6] A lawyer is allowed to pay for advertising 
permitted by this Rule, and for the purchase of 
a law practice in accordance with Rule 1.17, but 
otherwise is not permitted to pay another per- 
son for channeling professional work. This re- 
striction does not prevent an organization or 
person other than the lawyer from advertising 
or recommending the lawyer’s services. Thus, a 
legal aid agency or prepaid legal services plan 
may pay to advertise legal services provided 
under its auspices. Likewise, a lawyer may 
participate in not-for-profit lawyer referral pro- 
grams and pay the usual fees charged by such 
programs. Paragraph (c) does not prohibit pay- 
ing regular compensation to an assistant, such 
as a secretary, to prepare communications per- 
mitted by this Rule. 

[7] Paragraph (e) of this Rule is designed to 
ensure that the advertising is not misleading 
and does not create unreasonable or unrealistic 
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expectations about the results the lawyer may 
be able to obtain in any particular case, and to 
encourage a focus on providing useful informa- 
tion to the public about legal rights and needs 
and the availability and terms of legal services. 
Thus, the Rule allows all lawyer advertise- 
ments in which the lawyer personally appears 
to explain a legal right, the services the lawyer 
is available to perform, and the lawyer’s back- 
ground and experience. Regardless of medium, 
a lawyer’s advertisement should provide only 
useful, factual information presented in a non- 
sensational manner. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

With regard to paragraph (a), DR 2-101(B) 
provided that a lawyer “may publish or broad- 
cast, subject to DR 2-103, .. . in print media... 
or television or radio... .” 

With regard to paragraph (b), DR 2-101(D) 
provided that if the advertisement is “commu- 
nicated to the public over television or radio, 
...a recording of the actual transmission shall 
be retained by the lawyer.” 

With regard to paragraph (c), DR 2-103(B) 
provided that a lawyer “shall not compensate or 
give anything of value to a person or organiza- 
tion to recommend or secure his employment 

. except that he may pay the usual and 
reasonable fees or dues charged by any of the 
organizations listed in DR 2-103(D).” (DR 
2-103(D) referred to legal aid and other legal 
services organizations.) DR 2-101(1) provided 
that a lawyer “shall not compensate or give 
anything of value to representatives of the 
press, radio, television, or other communication 
medium in anticipation of or in return for 
professional publicity in a news item.” 

There was no counterpart to paragraph (d) in 
the Model Code. 
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Rule 7.3. Solicitation of clients. 


(a) A lawyer shall not by in-person, live telephone or real-time electronic 
contact solicit professional employment when a significant motive for the 
lawyer’s doing so is the lawyer’s pecuniary gain, unless the person contacted: 

(1) Is a lawyer; or 

(2) Has a family, close personal, or prior professional relationship with the 
lawyer. 

(b) Notwithstanding the prohibitions described in paragraph (a), a lawyer 
may solicit professional employment from anyone known to be in need of legal 
services in a particular matter by written communication. Such written 
communication shall: 

(1) include on the bottom left hand corner of the face of the envelope the 
word “Advertisement” in red ink, with type twice as large as that used for the 
name of the addressee; 

(2) only be sent by regular mail; 

(3) not have the appearance of legal pleadings or other official documents; 

(4) plainly state in capital letters “ADVERTISEMENT” on each page of 
the written communication; 

(5) begin with the statement that “If you have already retained a lawyer, 
please disregard this letter”; 

(6) include the following statement in capital letters: “ANY COM- 
PLAINTS ABOUT THIS LETTER OR THE REPRESENTATION OF ANY 
LAWYER MAY BE DIRECTED TO THE SUPREME COURT COMMITTEE 
ON PROFESSIONAL CONDUCT, C/O CLERK, ARKANSAS SUPREME 
COURT, 625 MARSHALL STREET, LITTLE ROCK, ARKANSAS 72201’; 
and, 

(7) shall comply with all applicable rules governing lawyer advertising. 
(c) In death claims, the written communication permitted by paragraph (b) 

shall not be sent until 30 days after the accident. 

(d) Any written communication prompted by a specific occurrence involving 
or affecting the intended recipient of the communication or a family member 
shall disclose how the lawyer obtained the information prompting the commu- 
nication. 

(e) Even when otherwise permitted by this rule, a lawyer shall not solicit 
professional employment by written or recorded communication or by in- 
person or telephone contact if: 

(1) the subject of the solicitation has made known to the lawyer a desire 
not to be solicited by the lawyer; 

(2) the solicitation involves coercion, duress, harassment, fraud, over- 
reaching, intimidation, or undue influence; or 

(3) the subject of the solicitation is known to the lawyer to be represented 
in connection with the matter concerning the solicitation by counsel, except 
where the subject has initiated the contact with the lawyer. 

(f) Notwithstanding the prohibitions in paragraph (a), a lawyer may par- 
ticipate with a prepaid group legal service plan operated by an organization 
not owned or directed by the lawyer which uses in-person or telephone contact 
to solicit memberships or subscriptions for the plan from persons who are not 
known to need legal services in a particular matter covered by the plan. 
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HISTORY: Amended June 26, 2014. 


COMMENT 

[1] A solicitation is a targeted communica- 
tion initiated by the lawyer that is directed to a 
specific person and that offers to provide, or can 
reasonably be understood as offering to provide 
legal services. In contrast, a lawyer’s commu- 
nication typically does not constitute a solicita- 
tion if it is directed to the general public, such 
as through a billboard, an Internet banner 
advertisement, a website or a television com- 
mercial, or if it is in response to a request for 
information or is automatically generated in 
response to internet searches. 

[2] There is a potential for abuse when a 
solicitation involves direct in-person or live 
telephone contact by a lawyer with someone 
known to need legal services. These forms of 
contact subject a person to the private impor- 
tuning of the trained advocate in a direct inter- 
personal encounter. The person, who may al- 
ready feel overwhelmed by the circumstances 
giving rise to the need for legal services, may 
find it difficult fully to evaluate all available 
alternatives with reasoned judgment and ap- 
propriate self-interest in the face of the law- 
yer’s presence and insistence upon being re- 
tained immediately. The situation is fraught 
with the possibility of undue influence, intimi- 
dation, and overreaching. 

[3] This potential for abuse inherent in di- 
rect in-person, live telephone, or real-time elec- 
tronic contact justifies its prohibition, particu- 
larly since lawyers have alternative means of 
conveying necessary information to those who 
may be in need of legal services. In particular, 
communications can be mailed or transmitted 
by email or other electronic means that do not 
involve real-time contact and do not violate 
other laws governing solicitations. These forms 
of communications and solicitations make it 
possible for the public to be informed about the 
need for legal services, and about the qualifica- 
tions of available lawyers and law firms, with- 
out subjecting the public to direct in-person or 
telephone persuasion that may overwhelm 
judgment. 

[4] The use of general advertising and writ- 
ten communications to transmit information 
from the lawyer to the public rather than direct 
in-person, live telephone, or real-time elec- 
tronic solicitation, will help to assure that the 
information flows cleanly as well as freely. The 
contents of advertisements and communica- 
tions permitted under Rule 7.2 are perma- 
nently recorded so that they cannot be disputed 
and may be shared with others who know the 
lawyer. This potential for informal review is 
itself likely to help guard against statements 
and claims that might constitute false and 
misleading communications, in violation of 
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Rule 7.1. The contents of direct in-person, live 
telephone or real-time electronic contact can be 
disputed and are not subject to third-party 
scrutiny. Consequently, they are much more 
likely to approach (and occasionally cross) the 
dividing line between accurate representations 
and those that are false and misleading. 

[5] There is far less likelihood that a lawyer 
would engage in abusive practices against a 
former client, or a person with whom the law- 
yer has a close personal or family relationship, 
or in situations where the lawyer is motivated 
by considerations other than the lawyer’s pecu- 
niary gain. Nor is there a serious potential for 
abuse when the person contacted is a lawyer. 
Consequently, the general prohibition in Rule 
7.3(a) and the requirements of Rule 7.3(b) are 
not applicable in those situations. 

[6] But even permitted forms of solicitation 
can be abused. Thus, any solicitation which 
contains information which is false or mislead- 
ing within the meaning of Rule 7.1, which 
involves coercion, duress, harassment, fraud, 
overreaching, intimidation, or undue influence 
within the meaning of Rule 7.3(e)(2), or which 
involves contact with someone who has made 
known to the lawyer a desire not to be solicited 
by the lawyer within the meaning of Rule 
7.3(e)(1) is prohibited. Moreover, if after send- 
ing a letter or other communication as permit- 
ted by Rule 7.2 the lawyer receives no response, 
any further effort to communicate with the 
recipient of the communication may violate the 
provisions of Rule 7.3(e). 

[7] Letters of solicitation and their envelopes 
should be clearly marked “Advertisement.” 
This will avoid the recipient perceiving that he 
or she needs to open the envelope because it is 
from a lawyer or law firm, only to find he or she 
is being solicited for legal services. With the 
envelope and letter marked “Advertisement,” 
the recipient can choose to read the solicitation, 
or not to read it, without fear of legal repercus- 
sions. 

[8] Paragraph (c) allows targeted mail solici- 
tation of potential plaintiffs or claimants in 
wrongful death causes of action, but only if 
mailed at least thirty days after the incident. 
This restriction is reasonably required by the 
sensitized state of the potential clients who 
may be grieving the loss of a family member, 
and the abuses which experience has shown 
exist in this type of solicitation. 

[9] In addition, the lawyer or law firm should 
reveal the source of information used to deter- 
mine that the recipient has a potential legal 
problem. Disclosure of the information source 
will help the recipient to understand the extent 
of knowledge the lawyer or law firm has regard- 
ing his or her particular situation and will 
avoid misleading the recipient into believing 
that the lawyer has particularized knowledge 
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about the recipient’s matter if the lawyer does 
not. 

[10] Lawyers who use direct mail to solicit 
employment from accident victims or their sur- 
vivors normally find the names of these per- 
sons, whom they believe may need legal ser- 
vices, in accident reports, newspaper reports, 
television or radio news, or other publicly avail- 
able information. Some accident victims later 
die from their injuries after the preparation of 
reports and news dissemination. In the event of 
such a death, an attorney, who relies in good 
faith upon all the reasonably and publicly 
available information which creates the ap- 
pearance the victim is still alive at the time the 
lawyer sends a letter soliciting employment, is 
not in violation of the prohibition against send- 
ing written communications within thirty days 
in cases which may be the basis of wrongful 
death claims. 

[11] This Rule is not intended to prohibit a 
lawyer from contacting representatives of orga- 
nizations or groups that may be interested in 
establishing a group or prepaid legal plan for 
their members, insureds, beneficiaries or other 
third parties for the purpose of informing such 
entities of the availability of and details con- 
cerning the plan or arrangement which the 
lawyer or lawyer’s firm is willing to offer. This 
form of communication is not directed to people 
who are seeking legal service for themselves. 
Rather, it is usually addressed to an individual 
acting in a fiduciary capacity seeking a supplier 
of legal services for others who may, if they 
choose, become prospective clients of the law- 
yer. Under these circumstances, the activity 
which the lawyer undertakes in communicat- 
ing with such representatives and the type of 
information transmitted to the individual are 
functionally similar to and serve the same 
purpose as advertising permitted under Rule 
be 

[12] The requirement in Rule 7.3(b) that 
certain communications be marked “Advertise- 
ment” does not apply to communications sent in 
response to requests of potential clients or their 
spokespersons or sponsors. General announce- 
ments by lawyers, including changes in person- 
nel or office location, do not constitute commu- 
nications soliciting professional employment 
from a client known to be in need of legal 
services within the meaning of this Rule. 

[13] Paragraph (f) of this Rule would permit 
an attorney to participate with an organization 
which uses personal contact to solicit members 
for its group or prepaid legal service plan, 
provided that the personal contact is not under- 
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taken by any lawyer who would be a provider of 
legal services through the plan. The organiza- 
tion referred to in paragraph (f) must not be 
owned by or directed (whether as manager or 
otherwise) by any lawyer or law firm that 
participates in the plan. For example, para- 
graph (f) would not permit a lawyer to create an 
organization controlled directly or indirectly by 
the lawyer and use the organization for the 
in-person or telephone solicitation of legal em- 
ployment of the lawyer through memberships 
in the plan or otherwise. The communication 
permitted by these organizations also must not 
be directed to a person known to need legal 
services in a particular matter, but is to be 
designed to inform potential plan members 
generally of another means of affordable legal 
services. Lawyers who participate in a legal 
service plan must reasonably assure that the 
plan sponsors are in compliance with Rules 7.1, 
7.2 and 7.3(e). See 8.4(a). 

CODE COMPARISON PRIOR TO 2005 
REVISION 

DR 2-104(A) provided with certain excep- 
tions that “[a] lawyer who has given in-person 
unsolicited advice to a layperson that he should 
obtain counsel or take legal action shall not 
accept employment resulting from that advice 
....” The exceptions include DR 2-104(A)(1), 
which provided that a lawyer “may accept em- 
ployment by a close friend, relative, former 
client (if the advice is germane to the former 
employment), or one whom the lawyer reason- 
ably believes to be a client.” DR 2-104(A)(2) 
through DR 2-104(A)(5) provided other excep- 
tions relating, respectively, to employment re- 
sulting from public educational programs, rec- 
ommendation by a _ legal assistance 
organization, public speaking or writing and 
representing members of a class in class action 
litigation. 
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Rule 7.4. Communication of fields of practice and specialization. 


(a) A lawyer may communicate the fact that the lawyer does or does not 
practice in particular fields of law. 

(b) A lawyer admitted to engage in patent practice before the United States 
Patent and Trademark Office may use the designation “Patent Attorney” or a 
substantially similar designation. 

(c) Alawyer engaged in admiralty practice may use the designation “Admi- 
ralty,” “Proctor in Admiralty” or a substantially similar designation. 

(d) Alawyer shall not state or imply that a lawyer is certified as a specialist 
in a particular field of law, unless: 

(1) the lawyer has been certified as a specialist by an organization that 
has been approved by an appropriate state authority or that has been 
accredited by the American Bar Association; and 

(2) the name of the certifying organization is clearly identified in the 
communication. 

(e) [Transitional Provisions (December 31, 2002 — December 31, 2005)] 

(1) Alawyer who is currently certified as a Board Recognized Specialist in 
Tax Law under the Arkansas Plan of Specialization may communicate such 
fact through December 31, 2005. 

(2) The Arkansas Legal Specialization Transition Task Force shall dis- 
charge any administrative, supervisory, or other duties previously dis- 
charged by the Board of Legal Specialization or the Tax Speciality Commit- 
tee that may arise during the transition period. No new specialists shall be 


recognized under the Arkansas Plan of Specialization. 


COMMENT 

[1] Paragraph (a) of this Rule permits a 
lawyer to indicate areas of practice in commu- 
nications about the lawyer’s services. If a law- 
yer practices only in certain fields, or will not 
accept matters except in a specified field or 
fields, the lawyer is permitted to so indicate. A 
lawyer is generally permitted to state that the 
lawyer is a “specialist,” practices a “specialty,” 
or “specializes in” particular fields, but such 
communications are subject to the “false and 
misleading” standard applied in Rule 7.1 to 
communications concerning a lawyer’s services. 

[2] Paragraph (b) recognizes the long-estab- 
lished policy of the Patent and Trademark 
Office for the designation of lawyers practicing 
before the Office. Paragraph (c) recognizes that 
designation of admiralty practice has a long 
historical tradition associated with maritime 
commerce and the federal courts. 

[3] Paragraph (d) permits a lawyer to state 
that the lawyer is certified as a specialist in a 
field of law if such certification is granted by an 
organization approved by an appropriate state 
authority or accredited by the American Bar 
Association or another organization, such as a 
state bar association, that has been approved 
by the state authority to accredit organizations 
that certify lawyers as specialists. Certification 
signifies that an objective entity has recognized 
an advanced degree of knowledge and experi- 
ence in the specialty area greater than is sug- 


gested by general licensure to practice law. 
Certifying organizations may be expected to 
apply standards of experience, knowledge and 
proficiency to insure that a lawyer’s recognition 
as a specialist is meaningful and reliable. In 
order to insure that consumers can obtain ac- 
cess to useful information about an organiza- 
tion granting certification, the name of the 
certifying organization must be included in any 
communication regarding the certification. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

DR 2-105(A) provides that “A lawyer shall 
not hold himself out publicly as a specialist, as 
practicing in certain areas of law or as limiting 
his practice ... except as follows: 

“(1) Alawyer admitted to practice before the 
United States Patent and trademark Office 
may use the designation ‘Patents,’ ‘Patent At- 
torney,’ ‘Patent Lawyer,’ or ‘Registered Patent 
Attorney’ or any combination of those terms, on 
his letterhead and office sign. 

“(2) A lawyer who publicly discloses fields of 
law in which the lawyer ... practices or states 
his practice is limited to one or more fields of 
law shall do so by using designations and 
definitions authorized and approved by the 
agency having jurisdiction of the subject under 
state law. 

“(3) A lawyer who is certified as a specialist 
in a particular field of law or law practice by the 
authority having jurisdiction under state law 
over the subject of specialization by lawyers 
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may hold himself out as such, but only in 
accordance with the rules prescribed by that 
authority.” 

EC 2-14 states that “In the absence of state 
controls to insure the existence of special com- 
petence, a lawyer should not be permitted to 
hold himself out as a specialist, other than in 
the fields of admiralty, trademark, and patent 
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law where a holding out as a specialist histori- 
cally has been permitted.” 


RESEARCH REFERENCES 

U. Ark. Little Rock L.J. Survey, Profes- 
sional Responsibility, 13 U. Ark. Little Rock 
L.J. 393. 


Rule 7.5. Firm names and letterheads. 


(a) A lawyer shall not use a firm name, letterhead or other professional 
designation that violates Rule 7.1. A trade name may be used by a lawyer in 
private practice if it does not imply a connection with a government agency or 
with a public or charitable legal services organization and is not otherwise in 
violation of Rule 7.1. 

(b) A law firm with offices in more than one jurisdiction may use the same 
name in each jurisdiction, but identification of the lawyers in an office of the 
firm shall indicate the jurisdictional limitations on those not licensed to 
practice in the jurisdiction where the office is located. 

(c) The name of a lawyer holding a public office shall not be used in the name 
of a law firm, or in communications on its behalf, during any substantial period 
in which the lawyer is not actively and regularly practicing with the firm. 

(d) Lawyers shall not state or imply that they practice in a partnership, 


association or other organization unless that is the fact. 


COMMENT 

[1] A firm may be designated by the names of 
all or some of its members, by the names of 
deceased members where there has been a 
continuing succession in the firm’s identity or 
by a trade name such as the “ABC Legal 
Clinic.” A lawyer or law firm may also be 
designated by a distinctive website address or 
comparable professional designation. Although 
the United States Supreme Court has held that 
legislation may prohibit the use of trade names 
in professional practice, use of such names in 
law practice is acceptable so long as it is not 
misleading. If a private firm uses a trade name 
that includes a geographical name such as 
“Springfield Legal Clinic,” an express dis- 
claimer that it is a public legal aid agency may 
be required to avoid a misleading implication. 
It may be observed that any firm name includ- 
ing the name of a deceased partner is, strictly 
speaking, a trade name. The use of such names 
to designate law firms has proven a useful 
means of identification. However, it is mislead- 
ing to use the name of a lawyer not associated 
with the firm or a predecessor of the firm. 

[2] With regard to paragraph (d), lawyers 
sharing office facilities, but who are not in fact 
associated with each other in a law firm, may 
not denominate themselves as, for example, 
“Smith and Jones,” for that title suggests that 
they are practicing law together in a firm. 

[3] The addition of the words “and associ- 
ates” following the name of a lawyer in a firm 
name implies to the public that three or more 


lawyers are practicing law together in a firm. In 
a law firm context “associate” has come to mean 
a lawyer employed with or connected with a 
firm who usually is not a partner. “Associates” 
is not a proper term to use in a firm name to 
mean nonlawyer assistants such as secretaries, 
investigators, law student interns, and para- 
professionals. In using a firm name, a solo 
practitioner shall not use a title such as “Smith 
and Associates” as a firm name. If only two 
lawyers are practicing law together in a firm 
the singular word “associate” may be used in 
the firm name with the name of one of the 
lawyers. If three or more lawyers are practicing 
law together in a firm the plural word “associ- 
ates” may be used in the firm name with the 
name of one of the lawyers. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

With regard to Rule 7.5(a), DR 2-102(B) 
provides that “A lawyer ... shall not use . 
professional cards ... letterheads, or similar 
professional notices or devices, ... (except) if 
they are in dignified form ... (and are limited 
to information) permitted under DR 2-105... .” 
DR 2-102(B) provides that “A lawyer in private 
practice shall not practice under a trade name, 
a name that is misleading as to the identity of 
the lawyer or lawyers practicing under such 
name, or a firm name containing names other 
than those of one or more of the lawyers in the 
firm, except that ...a firm may use as ... its 
name, the name or names of one or more 
deceased or retired members of the firm or of a 
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predecessor firm in a continuing line of succes- 
sion.” 

With regard to Rule 7.5(b), DR 2-102(D) pro- 
vides that “A partnership shall not be formed or 
continued between or among lawyers licensed 
in different jurisdictions unless all enumera- 
tions of the members and associates of the firm 
on its letterhead and in other permissible list- 
ings make clear the jurisdictional limitations 
on those members and associates of the firm not 
licensed to practice in all listed jurisdictions; 
however, the same firm name may be used in 
each jurisdiction.” 
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With regard to Rule 7.5(c), DR 2-102(B) pro- 
vides that “A lawyer who assumes a judicial, 
legislative, or public executive or administra- 
tive post or office shall not permit his name to 
remain in the name of a law firm. . . during any 
significant period in which he is not actively 
and regularly practicing law as a member of the 
Hema 

Rule 7.5(d) is substantially identical to DR 
2-102(C). 


MAINTAINING THE INTEGRITY OF THE PROFESSION 


Rule 
Rule 8.1. 
Rule 8.2. Judicial and legal officials. 

Rule 8.3. Reporting professional misconduct. 
Rule 8.4. Misconduct. 

Rule 8.5. Disciplinary authority; choice of law. 


Bar admission and disciplinary matters. 


Rule 8.1. Bar admission and disciplinary matters. 


An applicant for admission to the bar, or a lawyer in connection with a bar 
admission application or in connection with a disciplinary matter, shall not: 
(a) knowingly make a false statement of material fact; or 
(b) fail to disclose a fact necessary to correct a misapprehension known by 
the person to have arisen in the matter, or knowingly fail to respond to a 
lawful demand for information from an admissions or disciplinary authority, 
except that this rule does not require disclosure of information otherwise 


protected by Rule 1.6. 


COMMENT 

[1] The duty imposed by this Rule extends to 
persons seeking admission to the bar as well as 
to lawyers. Hence, if a person makes a material 
false statement in connection with an applica- 
tion for admission, it may be the basis for 
subsequent disciplinary action if the person is 
admitted, and in any event may be relevant in 
a subsequent admission application. The duty 
imposed by this Rule applies to a lawyer’s own 
admission or discipline as well as that of others. 
Thus, it is a separate professional offense for a 
lawyer to knowingly make a misrepresentation 
or omission in connection with a disciplinary 
investigation of the lawyer’s own conduct. 
Paragraph (b) of this Rule also requires correc- 
tion of any prior misstatement in the matter 
that the applicant or lawyer may have made 
and affirmative clarification of any misunder- 
standing on the part of the admissions or dis- 
ciplinary authority of which the person in- 
volved becomes aware. 

[2] This Rule is subject to the provisions of 
the fifth amendment of the United States Con- 
stitution and corresponding provisions of state 
constitutions. A person relying on such a provi- 


sion in response to a question, however, should 
do so openly and not use the right of nondisclo- 
sure as a justification for failure to comply with 
this Rule. 

[3] A lawyer representing an applicant for 
admission to the bar, or representing a lawyer 
who is the subject of a disciplinary inquiry or 
proceeding, is governed by the rules applicable 
to the client-lawyer relationship, including 
Rule 1.6 and, in some cases, Rule 3.3. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

DR 1-101(A) provides that “A lawyer is sub- 
ject to discipline if he has made a materially 
false statement in, or if he has deliberately 
failed to disclose a material fact requested in 
connection with, his application for admission 
to the bar.” DR 1-101(B) provides that “A law- 
yer shall not further the application for admis- 
sion to the bar of another person known by him 
to be unqualified in respect to character, edu- 
cation, or other relevant attribute.” With re- 
spect to paragraph (b) of Rule 8.1, DR 
1-102(A)(5) provides that “a lawyer shall not 
engage in conduct that is prejudicial to the 
administration of justice.” 
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Rule 8.2. Judicial and legal officials. 


(a) Alawyer shall not make a statement that the lawyer knows to be false 
or with reckless disregard as to its truth or falsity concerning the qualifications 
or integrity of a judge, adjudicatory officer or public legal officer, or of a 
candidate for election or appointment to judicial or legal office. 

(b) A lawyer who is a candidate for judicial office shall comply with the 
applicable provisions of the code of judicial conduct. 


COMMENT 

[1] Assessments by lawyers are relied on in 
evaluating the professional or personal fitness 
of persons being considered for election or ap- 
pointment to judicial office and to public legal 
offices, such as attorney general, prosecuting 
attorney and public defender. Expressing hon- 
est and candid opinions on such matters con- 
tributes to improving the administration of 
justice. Conversely, false statements by a law- 
yer can unfairly undermine public confidence in 
the administration of justice. 

[2] When a lawyer seeks judicial office, the 
lawyer should be bound by applicable limita- 
tions on political activity. 

[3] To maintain the fair and independent 


administration of justice, lawyers are encour- 
aged to continue traditional efforts to defend 
judges and courts unjustly criticized. 

With regard to Rule 8.2(a), DR 8-102(A) pro- 
vides that “A lawyer shall not knowingly make 
false statements of fact concerning the qualifi- 
cations of a candidate for election or appoint- 
ment to a judicial office.” DR 8-102(B) provides 
that “A lawyer shall not knowingly make false 
accusations against a judge or other adjudica- 
tory officer.” 

CODE COMPARISON PRIOR TO 2005 
REVISION 

Rule 8.2(b) is substantially identical to DR 
8-103. 


CASE NOTES 


Disqualification. 

Counsel for the appellant was not subject to 
disqualification on the basis that the rule re- 
quires a lawyer who is a candidate for judicial 
office to comply with the Code of Judicial Con- 


duct and that Canon 4(G) of the Code provides 
that a judge shall not practice law or appear as 
counsel in any court in the State. Seeco, Inc. v. 
Hales, 334 Ark. 134, 969 S.W.2d 193 (1998). 


Rule 8.3. Reporting professional misconduct. 


(a) A lawyer having knowledge that another lawyer has committed a 
violation of the Rules of Professional Conduct that raises a substantial 
question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in 
other respects, shall inform the appropriate professional authority. 

(b) A lawyer having knowledge that a judge has committed a violation of 
applicable rules of judicial conduct that raises a substantial question as to the 
judge’s fitness for office shall inform the appropriate authority. 

(c) This rule does not require disclosure of information otherwise protected 
by Rule 1.6. 

(d) This rule shall not apply to a member or employee of the Lawyer 
Assistance Committee (“the Committee”) of the Arkansas Judges and Lawyers 
Assistance Program (“JLAP”) or a volunteer serving pursuant to Rule 4 of the 
Rules of JLAP regarding information received in one’s capacity as a Committee 
member, employee, or volunteer. However, the “duty to report” outlined in 
paragraphs (a) and (b) above is reinstated if, in good faith, the JLAP committee 
member, employee, or volunteer, has: reason to believe that an attorney 
participating in the JLAP program is failing to cooperate with said program; is 
engaged in criminal behavior or the threat thereof; or, is otherwise in violation 
of paragraphs (a) and (b) of this rule which is beyond or succeeds the behavior 
upon which the attorney’s participation in JLAP was initially based. 

(e) This rule and its reporting requirements shall not apply to the Supreme 
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Court Office of Ethics Counsel for information received in the course of its 
official duties in providing informal advice or opinion to Arkansas lawyers. 


HISTORY: Amended April 1, 2010; amended 
September 30, 2021. 


COMMENT 

[1] Self-regulation of the legal profession re- 
quires that members of the profession initiate 
disciplinary investigation when they know of a 
violation of the Rules of Professional Conduct. 
Lawyers have a similar obligation with respect 
to judicial misconduct. An apparently isolated 
violation may indicate a pattern of misconduct 
that only a disciplinary investigation can un- 
cover. Reporting a violation is especially impor- 
tant where the victim is unlikely to discover the 
offense. 

[2] Areport about misconduct is not required 
where it would involve violation of Rule 1.6. 
However, a lawyer should encourage a client to 
consent to disclosure where prosecution would 
not substantially prejudice the client’s inter- 
ests. 

[3] If a lawyer were obliged to report every 
violation of the Rules, the failure to report any 
violation would itself be a professional offense. 
Such a requirement existed in many jurisdic- 
tions but proved to be unenforceable. This Rule 
limits the reporting obligation to those offenses 
that a self-regulating profession must vigor- 
ously endeavor to prevent. A measure of judg- 
ment is, therefore, required in complying with 
the provisions of this Rule. The term “substan- 
tial” refers to the seriousness of the possible 
offense and not the quantum of evidence of 
which the lawyer is aware. A report should be 
made to the bar disciplinary agency unless 
some other agency, such as a peer review 
agency, is more appropriate in the circum- 
stances. Similar considerations apply to the 
reporting of judicial misconduct. 


[4] The duty to report professional miscon- 
duct does not apply to a lawyer retained to 
represent a lawyer whose professional conduct 
is in question. Such a situation is governed by 
the Rules applicable to the client-lawyer rela- 
tionship. 

[5] Information about a lawyer’s or judge’s 
misconduct or fitness may be received by a 
lawyer in the course of that lawyer’s participa- 
tion in an approved lawyers or judges assis- 
tance program. In that circumstance, providing 
for an exception to the reporting requirements 
of paragraphs (a) and (b) of this Rule encour- 
ages lawyers and judges to seek treatment 
through such a program. Conversely, without 
such an exception, lawyers and judges may 
hesitate to seek assistance from these pro- 
grams, which may then result in additional 
harm to their professional careers and addi- 
tional injury to the welfare of clients and the 
public. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

DR 1-103(A) provides that “A lawyer possess- 
ing unprivileged knowledge of a violation of a 
Disciplinary Rule shall report such knowledge 
to ... authority empowered to investigate or 
act upon such violation.” 


RESEARCH REFERENCES 


Cross References. 

Assistance for lawyers with substance abuse 
problems, Arkansas Lawyers’ Assistance Pro- 
gram Rules. 


Ark. L. Notes 

Peyton Hildebrand, Ethical Dilemmas New 
Attorneys Face: By Examining the Situations 
of Two New Memphis Lawyers, Ark. L. Notes 
(Nov. 26, 2019). 


CASE NOTES 


Report Held Improper. 

District court properly rejected lawyer’s ex- 
planation that he filed ethics complaint against 
opposing lawyer in compliance with this rule, 


Rule 8.4. Misconduct. 


and in finding instead lawyer’s ethics com- 
plaint reflected a personal vendetta. Landscape 
Properties, Inc. v. Whisenhunt, 127 F.3d 678 
(8th Cir. 1997). 


It is professional misconduct for a lawyer to: 

(a) violate or attempt to violate the rules of professional conduct, know- 
ingly assist or induce another to do so, or do so through the acts of another; 

(b) commit a criminal act that reflects adversely on the lawyer’s honesty, 
trustworthiness or fitness as a lawyer in other respects; 

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresen- 


tation; 


(d) engage in conduct that is prejudicial to the administration of justice; 
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(e) state or imply an ability to influence improperly a government agency 
or official; or to achieve results by means that violate the Rules of Profes- 


sional Conduct or other law; or 


(f) knowingly assist a judge or judicial officer in conduct that is a violation 
of applicable rules of judicial conduct or other law. 


COMMENT 

[1] Lawyers are subject to discipline when 
they violate or attempt to violate the Rules of 
Professional Conduct, knowingly assist or in- 
duce another to do so or do so through the acts 
of another, as when they request or instruct an 
agent to do so on the lawyer’s behalf. Para- 
graph (a), however, does not prohibit a lawyer 
from advising a client concerning action the 
client is lawfully entitled to take. 

{2} Many kinds of illegal conduct reflect 
adversely on fitness to practice law, such as 
offenses involving fraud and the offense of 
willful failure to file an income tax return. 
However, some kinds of offenses carry no such 
implication. Traditionally, the distinction was 
drawn in terms of offenses involving “moral 
turpitude.” That concept can be construed to 
include offenses concerning some matters of 
personal morality, such as adultery and compa- 
rable offenses, that have no specific connection 
to fitness for the practice of law. Although a 
lawyer is personally answerable to the entire 
criminal law, a lawyer should be professionally 
answerable only for offenses that indicate lack 
of those characteristics relevant to law practice. 
Offenses involving violence, dishonesty, breach 
of trust, or serious interference with the admin- 
istration of justice are in that category. A pat- 
tern of repeated offenses, even ones of minor 
significance when considered separately, can 
indicate indifference to legal obligation. 

[3] Subdivision (d) of this rule proscribes 
conduct that is prejudicial to the administra- 
tion of justice. Such proscription includes the 
prohibition against discriminatory conduct 
committed by a lawyer while performing duties 
in connection with the practice of law. The 
proscription extends to any characteristic or 
status that is not relevant to the proof of any 
legal or factual issue in dispute. Such discrimi- 
natory conduct, when directed towards liti- 
gants, jurors, witnesses, other lawyers, or the 
court, including race, sex, religion, national 
origin, or any other similar factors, subverts 
the administration of justice and undermines 
the public’s confidence in our system of justice, 
as well as notions of equality. Legitimate advo- 
cacy respecting the foregoing factors does not 
violate paragraph (d). A trial judge’s finding 
that peremptory challenges were exercised on a 
discriminatory basis does not alone establish a 
violation of this rule. This subdivision does not 
prohibit a lawyer from representing a client 
accused of committing discriminatory conduct. 

[4] A lawyer may refuse to comply with an 
obligation imposed by law upon a good faith 


belief that no valid obligation exists. The pro- 
visions of Rule 1.2(d) concerning a good faith 
challenge to the validity, scope, meaning or 
application of the law apply to challenges of 
legal regulation of the practice of law. 

[5] Lawyers holding public office assume le- 
gal responsibilities going beyond those of other 
citizens. A lawyer’s abuse of public office can 
suggest an inability to fulfill the professional 
role of lawyers. The same is true of abuse of 
positions of private trust such as trustee, ex- 
ecutor, administrator, guardian, agent and offi- 
cer, director or manager of a corporation or 
other organization. 

CODE COMPARISON PRIOR TO 2005 
REVISION 

With regard to Rule 8.4(a)-(d) DR 1-102(A) 
provides that “A lawyer shall not: 

“(1) Violate a Disciplinary Rule. 

“(2) Circumvent a Disciplinary Rule through 
actions of another. 

“(3) Engage in illegal conduct involving 
moral turpitude. 

“(4) Engage in conduct involving dishonesty, 
fraud, deceit, or misrepresentation. 

“(5) Engage in conduct that is prejudicial to 
the administration of justice. 

“(6) Engage in any other conduct that ad- 
versely reflects on his fitness to practice law.” 

Rule 8.4(e) is substantially similar to DR 
9-101(C). 

There is no direct counterpart to Rule 8.4(f) 
in the Disciplinary Rules of the Code. EC 7-34 
states in part that “A lawyer ... is never 
justified in making a gift or a loan to a judicial 
officer except as permitted by ... the Code of 
Judicial Conduct.” EC 9-1 states that “A lawyer 
should promote public confidence in our legal 
system and in the legal profession.” 


RESEARCH REFERENCES 


ALR. 

Disciplining Attorney for Abuse or Misuse of 
Computer Technology, Including Internet and 
E-Mail Activities. 46 ALR 6th 365. 

Attorney Disciplinary Proceedings Arising 
from Misuse or Mismanagement of Interest on 
Lawyers Trust Account. 35 A.L.R.7th Art. 3 
(2018). 


Ark. L. Rev. 

Comment, To the Spoliator Go the Spoils: 
Arkansas Rejects Spoliation of Evidence as a 
Tort Cause of Action, 61 Ark. L. Rev. 283. 
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U. Ark. Little Rock L. Rev. Eric B. Estes, 
Undercover Investigations and Government 
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Lawyers, 37 U. Ark. Little Rock L. Rev. 285 
(2015). 


CASE NOTES 


In General. 

Former attorney failed to meet his burden of 
establishing eligibility for reinstatement under 
Bar Adm. Rule XIII where the conduct for 
which he was convicted involved dishonesty, 
breach of trust, serious interference with the 
administration of justice and undermined the 
confidence of the public in the system of justice 
and the legal profession. In re Lee, 305 Ark. 
196, 806 S.W.2d 382 (1991). 

Where an attorney admitted he was incom- 
petent in bankruptcy matters and yet filed 
several motions and complaints, engaged in 
multiple hearings in that forum without the 
requisite competence, where his behavior was 
continually insulting, abusive, and disruptive 
to the court, to witnesses, and to opposing 
counsel despite repeated warnings, his allega- 
tions were not founded in fact according to his 
own admission, and apparently were brought 
for the purposes of harassment and intimida- 
tion, a one-year suspension was not unduly 
severe. Dodrill v. Executive Dir., 308 Ark. 301, 
824 S.W.2d 383 (1992). 


Appeal. 

Although the committee is not bound by rules 
of the court and is not required to strictly 
adhere to the rules of evidence or the rules of 
procedure during a hearing conducted pursu- 
ant to former section 5F. of the Procedures 
Regulating Professional Conduct, it would have 
been appropriate and most helpful for the com- 
mittee to have made findings, similar to those 
required by Ark. R. Civ. P. 52, as to attorney’s 
conduct which was prejudicial to the adminis- 
tration of justice in violation of subsection (d) of 
this rule; by doing so, the attorney would have 
understood the committee’s actions and the 
Supreme Court would have been in a better 
position to evaluate the committee’s findings in 
its de novo review. Finch v. Neal, 316 Ark. 530, 
873 S.W.2d 519 (1994). 


Disbarment. 

Section 6B.(1) of the Procedures Regulating 
Professional Conduct requires the Committee 
on Professional Conduct to institute a disbar- 
ment action when the complaint against an 
attorney is based on a conviction of a felony or 
a criminal act that, under the terms of subsec- 
tion (b) of this rule, reflects adversely on the 
attorney's “honesty, trustworthiness or fitness 
as a lawyer in other respects.” Neal v. Wilson, 
316 Ark. 588, 873 S.W.2d 552 (1994). 

Attorney was disbarred for misconduct 
where (1) he applied a $2600 client payment to 
his fee rather than the payment of court costs, 


(2) another client gave the attorney a $500 
check that the attorney cashed without report- 
ing it to his firm, (3) the attorney’s secretary 
prepared a $1,000 check made payable to a car 
dealership and a $500 check made payable to 
the client, and the attorney signed the client’s 
name to the check and cashed it, and (4) when 
contacted by a client about a missing $500 in 
restitution, the firm sent the client a check from 
the firm’s trust account for $1,500, but the 
firm’s trust account was then overdrawn by 
$500. Ligon v. Newman, 365 Ark. 510, 231 
S.W.3d 662 (2006). 

Attorney was disbarred as he misappropri- 
ated client funds for his own use and took fluids 
from clients as fees for work that was never 
done, which constituted serious misconduct un- 
der Ark. Sup. Ct. P. Reg. Prof’l Conduct 
§ 17(B)(1), (8) and (4) as misappropriation, 
dishonesty or fraud, and a pattern of similar 
misconduct. Further, the attorney’s prior record 
of public sanctions demonstrated a substantial 
disregard of the lawyer’s professional duties 
and responsibilities under Ark. Sup. Ct. P. Reg. 
Prof] Conduct § 17(B)(5); the attorney not only 
failed to provide services promised, he misled 
clients about the status of their cases and failed 
to apprise them when the case was dismissed 
through his own misconduct. Ligon v. McCull- 
ough, 303 S.W.3d 78 (Ark. 2009). 


Dishonesty, Fraud, Deceit or Misrepresen- 
tation. 

In the attorney’s disciplinary proceeding, the 
Executive Director of the Arkansas Supreme 
Committee on Professional Conduct failed to 
prove that there was a violation of subsection 
(c) of this rule in count VIII because it failed to 
demonstrate that the attorney knew at the time 
that he wrote a check for his personal loan that 
he did not have that amount in personal funds 
in his IOLTA account. Ligon v. Dunklin, 368 
Ark. 443, 247 S.W.3d 498 (2007). 

Suspension of the attorney’s license to prac- 
tice law was appropriate because he violated 
Ark. R. Prof. 3.4(c) and subsection (c) of this 
rule when he when he lied during a deposition 
by stating that he had not represented a client 
in any other matters when he actually had 
represented the client in a criminal matter and 
several real estate transactions. Ligon v. Dunk- 
lin, 368 Ark. 443, 247 S.W.3d 498 (2007). 

Circuit court’s dismissal of felony charge and 
sealing of record after the attorney was adjudi- 
cated guilty of attempting to evade or defeat a 
tax did not prevent the special judge from 
finding that the attorney's conduct violated 
professional conduct rules and warranted a 
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disciplinary sanction because the Arkansas Su- 
preme Court was not bound by such an ex- 
pungement when engaged in the constitutional 
mandate of regulating and disciplining attor- 
neys at law. Ligon v. Davis, 2012 Ark. 440, 424 
S.W.3d 863 (2012). 

State Board of Law Examiners properly 
found that an attorney was procedurally barred 
from pursuing his petition for readmission to 
the Bar of Arkansas because the Procedures of 
the Arkansas Supreme Court Regulating Pro- 
fessional Conduct of Attorneys at Law 
§ 24(B)(3) specifically state that readmission to 
the Bar of Arkansas will not be allowed if any 
grounds presented in a voluntary surrender of 
law license reflect adversely on the individual’s 
honesty or trustworthiness, and the attorney's 
voluntary surrender of his law license was 
based on violations of subsection (c) of this rule. 
Adams v. Ark. State Bd. of Law Examiners, 
2018 Ark. 47, 538 S.W.3d 8386 (2018). 


Misdemeanor Offenses. 

Where attorney was convicted of five counts 
of “knowingly” converting money and property 
that belonged to the federal government in 
violation of 18 U.S.C. §§ 641 and 658, these 
convictions, although misdemeanors, reflected 
adversely on his ability to practice law and 
violated this rule. Wilson v. Neal, 332 Ark. 148, 
964 S.W.2d 199 (1998). 


Prejudicial to Administration of Justice. 

Where attorney drafted a proposed child sup- 
port order, circumvented the mother and her 
counsel, and negotiated a settlement of these 
proceedings with the enforcement agency with- 
out the benefit of input from either party, con- 
duct was prejudicial to the administration of 
justice in violation of subsection (d) of this rule. 
Finch v. Neal, 316 Ark. 530, 873 S.W.2d 519 
(1994). 

Sanction upheld where a series of errors, 
whether intentional or not, moved beyond mere 
negligence and entered the realm of harass- 
ment and intimidation, and rendered the con- 
duct prejudicial to the administration of justice. 
Fink v. Neal, 328 Ark. 646, 945 S.W.2d 916 
(1997). 

Counsel for appellant would be disqualified 
on the basis that conduct by the appellant and 
its counsel was prejudicial to the administra- 
tion of justice where they contrived a series of 
events in an attempt to force the judge to recuse 
in the case after counsel announced his candi- 
dacy for the judge’s judicial position and then 
entered an appearance for the appellant. Seeco, 
Inc. v. Hales, 334 Ark. 134, 969 S.W.2d 193 
(1998). 


Readmission. 

Attorney was not readmitted where he ad- 
mitted in a petition to surrender his license 
that his conduct reflected adversely on his 
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honesty, trustworthiness, or fitness to practice 
law, that his conduct was dishonest, and that 
his conduct was prejudicial to the administra- 
tion of justice; this was true regardless of 
whether a conviction for any criminal offense 
occurred as a result of his conduct. It was not 
necessary to examine the attorney’s rehabilita- 
tion efforts because rehabilitation was only 
pertinent if the attorney was eligible for read- 
mission. In re Shepard, 2015 Ark. 93, 457 
S.W.3d 280 (2015). 


Suspension. 

A suspension from the practice of law for five 
years, rather than disbarment, was appropri- 
ate for an attorney who pleaded guilty to two 
federal misdemeanor counts in connection with 
the Whitewater investigation and served 14 
months in federal custody. Neal v. Matthews, 
342 Ark. 566, 30 S.W.3d 92 (2000). 

Suspension for three months and an award of 
costs of $50 was upheld where attorney failed to 
timely file a notice of appeal in a criminal 
matter. Gillaspie v. Ligon, 357 Ark. 50, 160 
S.W.3d 332 (2004). 

Arkansas Committee on Professional Con- 
duct Panel found that attorney’s failure to 
maintain the proper balance in the trust ac- 
count and his apparent personal use of trust 
funds in certain cases constituted conversion in 
violation of subsection (c) of this rule; further, 
the attorney’s actions constituted serious mis- 
conduct and a suspension was required, rather 
than a mere reprimand. Comm. on Prof Con- 
duct v. Revels, 360 Ark. 69, 199 S.W.3d 630 
(2004). 


Violation Upheld. 

Attorney violated subsection (d) of this rule 
and Ark. R. Prof. 1.1 and 1.3 where he essen- 
tially ignored his plaintiff-clients’ case for 
nearly two years after the defendant’s motion 
to dismiss was filed, and, although he sug- 
gested the plaintiffs should obtain another at- 
torney he continued to “work” on the matter 
and discussed his “progress” with them. Clark 
v. Supreme Court Comm. on Professional Con- 
duct, 320 Ark. 597, 898 S.W.2d 446 (1995). 


Cited: 

Drayton v. State, 23 Ark. App. 1, 740 S.W.2d 
147 (1987); Sexton v. Supreme Court Comm. on 
Professional Conduct, 295 Ark. 141, 747 S.W.2d 
94 (1988); Fitzhugh v. Committee on Profes- 
sional Conduct, 308 Ark. 313, 823 S.W.2d 896 
(1992); In re Anderson, 312 Ark. 447, 851 
S.W.2d 408 (1993); Kearney v. Committee on 
Professional Conduct, 320 Ark. 581, 897 S.W.2d 
5738 (1995); In re Haley, 60 F. Supp. 2d 926 (E.D. 
Ark. 1999); Wilson v. Neal, 341 Ark. 282, 16 
S.W.3d 228 (2000); Todd v. Ligon, 356 Ark. 187, 
148 S.W.3d 229 (2004). 
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Rule 8.5. Disciplinary authority; choice of law. 


(a) Disciplinary Authority. Alawyer admitted to practice in this jurisdiction 
is subject to the disciplinary authority of this jurisdiction, regardless of where 
the lawyer’s conduct occurs. A lawyer not admitted in this jurisdiction is also 
subject to the disciplinary authority of this jurisdiction if the lawyer provides 
or offers to provide any legal services in this jurisdiction. A lawyer may be 
subject to the disciplinary authority of both this jurisdiction and another 
jurisdiction for the same conduct. 

(b) Choice of Law. In any exercise of the disciplinary authority of this 
jurisdiction, the Rules of Professional Conduct to be applied shall be as follows: 

(1) for conduct in connection with a matter pending before a tribunal, the 
rules of the jurisdiction in which the tribunal sits, unless the rules of the 
tribunal provide otherwise; and 

(2) for any other conduct, the rules of the jurisdiction in which the 

lawyer’s conduct occurred, or, if the predominant effect of the conduct is in a 

different jurisdiction, the rules of that jurisdiction shall be applied to the 

conduct. A lawyer shall not be subject to discipline if the lawyer’s conduct 


conforms to the rules of a jurisdiction in which the lawyer reasonably 
believes the predominant effect of the lawyer’s conduct will occur. 


COMMENT 

Disciplinary Authority [1] It is longstand- 
ing law that the conduct of a lawyer admitted to 
practice in this jurisdiction is subject to the 
disciplinary authority of this jurisdiction. Ex- 
tension of the disciplinary authority of this 
jurisdiction to other lawyers who provide or 
offer to provide legal services in this jurisdic- 
tion is for the protection of the citizens of this 
jurisdiction. Reciprocal enforcement of a juris- 
diction’s disciplinary findings and sanctions 
will further advance the purposes of this Rule. 
See, Rules 6 and 22, ABA Model Rules for 
Lawyer Disciplinary Enforcement. A lawyer 
who is subject to the disciplinary authority of 
this jurisdiction under Rule 8.5(a) appoints the 
Clerk of the Arkansas Supreme Court to receive 
service of process in this jurisdiction. The fact 
that the lawyer is subject to the disciplinary 
authority of this jurisdiction may be a factor in 
determining whether personal jurisdiction may 
be asserted over the lawyer for civil matters. 

Choice of Law [2] A lawyer may be poten- 
tially subject to more than one set of Rules of 
Professional Conduct which impose different 
obligations. The lawyer may be licensed to 
practice in more than one jurisdiction with 
differing rules, or may be admitted to practice 
before a particular court with rules that differ 
from those of the jurisdiction or jurisdictions in 
which the lawyer is licensed to practice. Addi- 
tionally, the lawyer’s conduct may involve sig- 
nificant contacts with more than one jurisdic- 
tion. 

[3] Paragraph (b) seeks to resolve such po- 
tential conflicts. Its premise is that minimizing 
conflicts between rules, as well as uncertainty 
about which rules are applicable, is in the best 


interest of both clients and the profession (as 
well as the bodies having authority to regulate 
the profession). Accordingly, it takes the ap- 
proach of (i) providing that any particular con- 
duct of a lawyer shall be subject to only one set 
of rules of professional conduct, (ii) making the 
determination of which set of rules applies to 
particular conduct as straightforward as pos- 
sible, consistent with recognition of appropriate 
regulatory interests of relevant jurisdictions, 
and (iii) providing protection from discipline for 
lawyers who act reasonably in the face of un- 
certainty. 

[4] Paragraph (b)(1) provides that as to a 
lawyer’s conduct relating to a proceeding in 
pending before a tribunal, the lawyer shall be 
subject only to the rules of the jurisdiction in 
which the tribunal sits unless the rules of the 
tribunal, including its choice of law rule, pro- 
vide otherwise. As to all other conduct, includ- 
ing conduct in anticipation of a proceeding not 
yet pending before a tribunal, paragraph (b)(2) 
provides that a lawyer shall be subject to the 
rules of the jurisdiction in which the lawyer’s 
conduct occurred, or, if the predominant effect 
of the conduct is in another jurisdiction, the 
rules of that jurisdiction shall be applied to the 
conduct. In the case of conduct in anticipation 
of a proceeding that is likely to be before a 
tribunal, the predominant effect of such con- 
duct could be where the conduct occurred, 
where the tribunal sits or in another jurisdic- 
tion. 

[5] When a lawyer’s conduct involves signifi- 
cant contacts with more than one jurisdiction, 
it may not be clear whether the predominant 
effect of the lawyer’s conduct will occur in a 
jurisdiction other than the one in which the 
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conduct occurred. So long as the lawyer’s con- 
duct conforms to the rules of a jurisdiction in 
which the lawyer reasonably believes the pre- 
dominant effect will occur, the lawyer shall not 
be subject to discipline under this Rule. 

[6] If two admitting jurisdictions were to 
proceed against a lawyer for the same conduct, 
they should, applying this rule, identify the 
same governing ethics rules. They should take 
all appropriate steps to see that they do apply 
the same rule to the same conduct, and in all 
events should avoid proceeding against a law- 
yer on the basis of two inconsistent rules. 

[7] The choice of law provision applies to 
lawyers engaged in transnational practice, un- 
less international law, treaties or other agree- 
ments between competent regulatory authori- 
ties in the affected jurisdictions provide 
otherwise. 
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CODE COMPARISON PRIOR TO 2005 
REVISION 

There is no counterpart to this Rule in the 
Code. 


RESEARCH REFERENCES 


ALR. 
Reciprocal Discipline of Attorneys — Crimi- 
nal Conduct. 43 ALR 6th 163. 

Reciprocal Discipline of Attorneys — Non- 
criminal Misconduct Towards Clients Not In- 
volving Client Funds. 44 ALR 6th 75. 

Reciprocal Discipline of Attorneys — Com- 
mingling or Other Mishandling of Client 
Funds. 45 ALR 6th 175. 
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A 


ADMIRALTY. 
Use of designation, Prof Cond Rule 
7.4, 


ADVOCATE. 

Candor toward tribunal, Prof Cond 
Rule 3.3. 

Expediting litigation, Prof Cond 
Rule 3.2. 

Fairness to opposing party and 
counsel, Prof Cond Rule 3.4. 

Impartiality and decorum of 
tribunal, Prof Cond Rule 3.5. 

Lawyer as witness, Prof Cond Rule 
Bile 

Meritorious claims and 
contentions, Prof Cond Rule 3.1. 

Nonadjudicative proceedings, Prof 
Cond Rule 3.9. 

Special responsibilities of 
prosecutor, Prof Cond Rule 3.8. 

Trial publicity, Prof Cond Rule 3.6. 


C 


CLIENT-LAWYER RELATIONSHIP. 

Allocation of authority, Prof Cond 
Rule 1.2. 

Client files, duties regarding, Prof 
Cond Rule 1.19. 

Client under disability or having 
diminished capacity, Prof Cond 
Rule 1.14. 

Communication, Prof Cond Rule 1.4. 

Competence, Prof Cond Rule 1.1. 

Confidentiality of information, Prof 
Cond Rule 1.6. 

Conflict of interest. 

Confidentiality of information, 
exception for determining if 
conflict exists, Prof Cond Rule 
1.6. 

Current clients. 

Concurrent conflict existing, Prof 
Cond Rule 1.7. 

Prohibited transactions, Prof Cond 
Rule 1.8. 

Duties to prospective client, Prof 
Cond Rule 1.18. 


CLIENT-LAWYER RELATIONSHIP 
—Cont’d 

Conflict of interest —Cont’d 

Former client, Prof Cond Rule 1.9. 
Imputed disqualification, Prof Cond 
Rule 1.10. 

Declining representation, Prof Cond 
Rule 1.16. 

Diligence, Prof Cond Rule 1.3. 

Duties to former clients, Prof Cond 
Rule 1.9. 

Duties to prospective client, Prof 
Cond Rule 1.18. 

Fees, Prof Cond Rule 1.5. 

Former judge, arbitrator, mediator 
or third party neutral, Prof 
Cond Rule 1.12. 

Gifts from clients. 

Prohibited transactions, Prof Cond 
Rule 1.8. 

Imputed disqualification, Prof Cond 
Rule 1.10. 

Organization as client, Prof Cond 
Rule 1.18. 

Prompt reply or acknowledgment 
of client communications, Prof 
Cond Rule 1.4. 

Prospective clients, Prof Cond Rule 
eal We! 

Safekeeping of property and trust 
accounts, Prof Cond Rule 1.15. 

Sale of law practice, Prof Cond Rule 
LES Ue 

Scope of representation, Prof Cond 
Rule 1.2. 

Settlement or judgment funds, 
receipt of, Prof Cond Rule 1.4. 

Successive government and private 
employment, Prof Cond Rule 
dy 

Terminating representation, Prof 
Cond Rule 1.16. 

Trust accounts, Prof Cond Rule 1.15. 


COMMUNICATION OF FIELDS OF 
PRACTICE, Prof Cond Rule 7.4. 


COMMUNICATION WITH 
REPRESENTED PERSON, Prof 
Cond Rule 4.2. 


COMMUNICATION WITH 
UNREPRESENTED PERSON, 
Prof Cond Rule 4.3. 
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COUNSELOR. 

Advisor, Prof Cond Rule 2.1. 

Evaluation for use by third 
persons, Prof Cond Rule 2.3. 

Third-party neutral, lawyer 
serving as, Prof Cond Rule 2.4. 


D 


DEALING WITH REPRESENTED 
PERSON, Prof Cond Rule 4.2. 


DEALING WITH 
UNREPRESENTED PERSON, 
Prof Cond Rule 4.3. 


DEFINITIONS, Prof Cond Rule 1.0. 
E 


ELECTRONICALLY STORED 
INFORMATION. 

Duties upon inadvertant receipt of 
confidential information, Prof 
Cond Rule 4.4. 


F 
FEES, Prof Cond Rule 1.5. 
I 


INFORMATION CONCERNING 
LEGAL SERVICES. 

Advertising, Prof Cond Rule 7.2. 

Communication of fields of 
practice and specialization, 
Prof Cond Rule 7.4. 

Communications concerning 
lawyer’s services, Prof Cond Rule 
di 

Direct contact with prospective 
clients, Prof Cond Rule 7.3. 

Firm names and letterheads, Prof 
Cond Rule 7.5. 

Solicitation of clients, Prof Cond 
Rule 7.3. 

Specialization, communication of, 
Prof Cond Rule 7.4. 
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LAW FIRMS AND ASSOCIATIONS. 

Multi-jurisdictional practice of law, 
Prof Cond Rule 5.5. 

Professional independence of 
lawyer, Prof Cond Rule 5.4. 
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LAW FIRMS AND ASSOCIATIONS 
—Cont’d 

Responsibilities of partner, 
manager or supervisory 
lawyer, Prof Cond Rule 5.1. 

Responsibilities of subordinate 
lawyer, Prof Cond Rule 5.2. 

Responsibilities regarding 
law-related services, Prof Cond 
Rule 5.7. 

Responsibilities regarding 
nonlawyer assistants, Prof Cond 
Rule 5.3. 

Restrictions on right to practice, 
Prof Cond Rule 5.6. 

Unauthorized practice of law, Prof 
Cond Rule 5.5. 


M 


MAINTAINING INTEGRITY OF 
PROFESSION. 

Bar admission and disciplinary 
matters, Prof Cond Rule 8.1. 

Choice of law, Prof Cond Rule 8.5. 

Disciplinary authority, Prof Cond 
Rule 8.5. 

Judicial and legal officials, Prof 
Cond Rule 8.2. 

Jurisdiction, Prof Cond Rule 8.5. 

Misconduct, Prof Cond Rule 8.4. 

Reporting professional misconduct, 
Prof Cond Rule 8.3. 


P 


PATENT ATTORNEY. 
Use of designation, Prof Cond Rule 
te 


PRO BONO PUBLIC SERVICE, Prof 
Cond Rule 6.1. 


PROCTOR IN ADMIRALTY. 
Use of designation, Prof Cond Rule 
TA. 


PROPERTY. 

Communications regarding receipt 
of money, Prof Cond Rule 1.4. 

Safekeeping client’s property and 
trust accounts, Prof Cond Rule 
1,15, 


PROSECUTORS. 
Special responsibilities of 
prosecutor, Prof Cond Rule 3.8. 


PROSPECTIVE CLIENTS, Prof Cond 
Rule 1.18. 
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PUBLIC SERVICE. 

Accepting appointments, Prof Cond 
Rule 6.2. 

Law reform activities affecting 
client interests, Prof Cond Rule 
6.4. 

Membership in legal services 
organization, Prof Cond Rule 6.3. 

Nonprofit and court-annexed 
limited legal services 
programs, Prof Cond Rule 6.5. 

Pro bono public service, Prof Cond 
Rule 6.1. 
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RESPECT FOR RIGHTS OF THIRD 
PERSONS, Prof Cond Rule 4.4. 


S 


SALE OF LAW PRACTICE. 
Client-lawyer relationship, Prof 
Cond Rule 1.17. 
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SPECIALIZATION. 
Communication of fields of 
practice, Prof Cond Rule 7.4. 


T 


TAX LAW. 
Communication of board certified 
specialist in, Prof Cond Rule 7.4. 


TERMINOLOGY, Prof Cond Rule 1.0. 


TRUST ACCOUNTS. 
Safekeeping of property and trust 
accounts, Prof Cond Rule 1.15. 


TRUTHFULNESS IN STATEMENTS 
TO OTHERS, Prof Cond Rule 4.1. 
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RULES OF THE OFFICE OF ETHICS COUNSEL 


Rule 

Rule 1. Scope of the program. 

Rule 2. Funding and administration 

Rule 3. OEC Director and additional personnel. 
Rule 4. Services to be provided. 

Rule 5. Requests for advice or opinions. 

Rule 6. Limitations on the type of advice or opinions given. 
Rule 7. Effect of OEC opinions. 

Rule 8. Public summaries of opinions. 

Rule 9. Confidentiality. 

Rule 10. Legal status of the OEC and OEC staff. 
Rule 11. Reporting, records retention, and facilities. 


Rule 1. Scope of the program. 


(A) Establishment. The Court hereby creates the Arkansas Supreme Court 
Office of Ethics Counsel (OEC) which may provide advice to Arkansas 
attorneys regarding legal ethics issues and interpretations of the Arkansas 
Rules of Professional Conduct. 

(B) Purpose. The OEC has multiple purposes, including: 

(1) To aid attorneys who voluntarily seek to maintain the highest ethical 
standards in their provision of legal services; 

(2) To protect the interests of clients, litigants, and the courts, who might 
be harmed by unethical actions; and 

(3) To foster public confidence in the Arkansas Bar’s provision of ethical 
legal services. 


HISTORY: Adopted September 30, 2021 
(2021 Ark. 169). 


Rule 2. Funding and administration 


(A) Compensation and expenses. The Arkansas Supreme Court shall pro- 
vide funds for staff compensation and operational expenses of the office with 
funds available to the court from attorney license fees and any other available 
and appropriate court revenue. 

(B) Supervision. The Supreme Court shall provide oversight of the OEC 
through an appointed liaison justice. 


HISTORY: Adopted September 30, 2021 
(2021 Ark. 169). 


Rule 3. OEC Director and additional personnel. 


(A) Hiring and qualifications. The Arkansas Supreme Court shall hire the 
OKC director (Ethics Counsel), and the director will serve at the pleasure of 
the court. The director shall be an attorney in good standing who is licensed in 
Arkansas. 

(B) Additional staff. The Court may from time-to-time authorize and fund 
additional staff for the OEC. The Arkansas Supreme Court shall hire any 
additional employees whom it deems necessary. Office staff will be supervised 
by Ethics Counsel. 
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HISTORY: Adopted September 30, 2021 
(2021 Ark. 169). 


Rule 4. Services to be provided. 


(A) Format. The OEC may provide the inquiring attorney with informal 
ethics advice, guidance, or opinion, in oral or written form, on areas of attorney 
ethical conduct and interpretation of the Arkansas Rules of Professional 
Conduct for Attorneys at Law within the scope set in these Rules. 

(B) Helpline. The OEC shall provide a telephone Ethics Helpline on basic 
ethics and Rules questions for a quicker verbal or electronic response than can 
be given by a more detailed written response. 

(C) Advertising. Ethics Counsel may review an inquiring attorney’s pro- 
posed advertising, marketing, and solicitation materials and offer informal 
guidance and opinion on compliance of the materials with the Arkansas Rules 
of Professional Conduct. 

(D) Fees. Access to the services of the OEC shall be free to attorneys actively 
licensed and in good standing in Arkansas and those admitted pro hac vice by 
rule to practice in the courts of this state. | 


HISTORY: Adopted September 30, 2021 
(2021 Ark. 169). 


Rule 5. Requests for advice or opinions. 


(A) Request form. Ethics Counsel may require that any request for an 
informal advisory opinion be submitted in writing on a form provided by the 
OEC. 

(B) Denial of request. Ethics Counsel may decline to give or defer giving an 
informal advisory opinion where (1) the requester seeks to be anonymous by 
not providing a correct name and Arkansas Bar Number or (2) the requester 
declines to provide what Ethics Counsel determines is necessary information 
to be able to appropriately respond to the request. Ethics Counsel may request 
additional information or decline to accept the request if the request is for an 
opinion that is outside the scope of OEC services. Within three business days 
of the receipt of a request, Ethics Counsel shall notify the requesting attorney 
of the estimated time for an informal opinion to be issued. Informal opinions 
ordinarily shall be rendered within thirty days of the request’s acceptance. 

(C) Clarification. If an attorney seeks clarification, such clarification must 
be requested from OEC within five days of the opinion’s issuance. Thereafter, 
such written opinions shall be deemed final and subject to publication as set 
forth in Rule 8. 

(D) Attorney obligations. Oral and written requests to the OEC for an 
informal opinion or advice shall include a statement that the inquiring 
attorney and the subject matter of the request are not the subject of a pending 
disciplinary proceeding against the inquiring attorney or any other attorney in 
the law firm in which the requesting attorney may practice. 

(EK) Non-attorneys. The OEC shall not provide any opinion or advice to a 
non-attorney. 


HISTORY: Adopted September 30, 2021 
(2021 Ark. 169). 
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Rule 6. Limitations on the type of advice or opinions given. 


(A) Legal issues. Ethics Counsel shall not provide opinions or advice 
involving solely legal questions, interpretations of law, or related issues. 

(B) Past conduct. Advice and opinions generally will address only future 
conduct of the inquiring attorney or future conduct of an attorney with whom 
the inquiring attorney practices in a law firm relationship. 

(C) Disclosure. Oral and written requests to the OEC for an informal opinion 
or advice shall include a statement disclosing if the inquiring attorney and the 
subject matter of the request are involved in civil or criminal litigation. 


HISTORY: Adopted September 30, 2021 
(2021 Ark. 169). 


Rule 7. Effect of OEC opinions. 


(A) Non-binding opinions. Advice or opinions provided by Ethics Counsel 
and the OKC shall have no binding effect on any court, tribunal, or the office 
or Committee on Professional Conduct. 

(B) Discretionary consideration. The Office of Professional Conduct and 
Committee on Professional Conduct, courts, and tribunals of this state may 
take an informal advisory opinion into consideration to the extent each entity 
considers appropriate when the opinion relates to a grievance or complaint 
about conduct of the attorney receiving the advisory opinion. Each entity may 
give the advisory opinion such weight as it determines to be appropriate. 


HISTORY: Adopted September 30, 2021 
(2021 Ark. 169). 


Rule 8. Public summaries of opinions. 


(A) Online publication. Redacted summaries of opinions issued by the OEC 
may be made available as an online resource to attorneys and the public to 
foster compliance with the Rules of Professional Conduct and ethical conduct 
by attorneys. 

(B) Anonymity. Summaries shall be written in a format and content that 
does not permit the identification of the inquiring attorney, any other attorney 
who may be involved in the opinion request, the subject matter of the request, 
any client, potential client, party, or any litigation involving the subject matter. 


HISTORY: Adopted September 30, 2021 
(2021 Ark. 169). 


Rule 9. Confidentiality. 


(A) Disclosure exemptions. The OEC and Ethics Counsel are exempt from 
any disclosure requirements of Arkansas Rule of Professional Conduct 1.6(b), 
except the OEC may disclose to appropriate agencies information Ethics 
Counsel reasonably believes necessary to prevent the commission of a criminal 
act, contain a threat of suicide or serious self-harm by the inquiring attorney, 
or to comply with a court order. 

(B) Documents. Any attorney request for an opinion submitted to the OEC 
and any documents submitted as part of the request shall be treated as 
confidential materials by the OEC. As files of an agency of the Court, these 
materials and the OKC files are exempt from disclosure under the Arkansas 
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Freedom of Information Act, Arkansas Code Annotated section 25-19-101 et 
seq. | 

(C) Reporting exemption. The OEC and Ethics Counsel are exempt from the 
reporting requirements of Arkansas Rule of Professional Conduct 8.3 regard- 
ing information received in the course of the advice or opinion process. 

(D) Subpoena exemption. The files of the OEC shall not be subject to 
production by subpoena from any attorney, person, court, or tribunal. 

(FE) Statistical Reports. Ethics Counsel or the OEC is authorized to release 
reports containing statistical data to the Arkansas Supreme Court. 


HISTORY: Adopted September 30, 2021 
(2021 Ark. 169). 


Rule 10. Legal status of the OEC and OEC staff. 


(A) Attorney-client relationship. Submission of a request for informal advice 
and opinion and any communications connected with a request do not create 
any attorney-client relationship between the inquiring attorney and the OEC, 
Ethics Counsel, or OEC staff pursuant to the Arkansas Rules of Professional 
Conduct. 

(B) Immunity. The OEC, its employees, agents, and Ethics Counsel are 
absolutely immune from suit or action or civil liability to the full extent of 
judicial and State immunity in Arkansas for all their activities performed in 
discharge of their duties under these Rules and any subsequent rules, 
procedures, and orders. 


HISTORY: Adopted September 30, 2021 
(2021 Ark. 169). 


Rule 11. Reporting, records retention, and facilities. 


(A) Reporting. Ethics counsel shall prepare a quarterly report for review by 
the Arkansas Supreme Court. The report shall contain a summary of the 
number of opinions requested, the rules involved, and the status of each 
request. Ethics Counsel shall include an explanation for any requests that 
have been pending for more than thirty days without an opinion. 

(B) Secure storage. OEC records of contacts with and advice and opinion 
given to attorneys shall be maintained in a secure and confidential manner for 
three years from the date a response is provided to the inquiring attorney, after 
which the records shall be securely destroyed or deleted. 

(C). Facilities. The OEC office shall be located in a place designated by the 
Arkansas Supreme Court that is consistent with the confidentiality provisions 
of these rules. 


HISTORY: Adopted September 30, 2021 
(2021 Ark. 169). 
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RULES OF THE ARKANSAS JUDGES AND LAWYER 
ASSISTANCE PROGRAM 


Rule 

Rule 1. Scope of Program. 

Rule 2. JLAP Committee. 

Rule 3. Director of the Program. 

Rule 4. Volunteers. 

Rule 5. Services. 

Rule 6. Referrals. 

Rule 7. Referrals from the Professional Conduct Committee, Judicial Discipline and Disability 
Commission, or Other Disciplinary Agencies. 

Rule 8. Cooperation with Local Bar Programs. 

Rule 9. Revolving Loan Fund. 

Rule 10. Confidentiality; Duty to Report; Immunity. 

Rule 11. Facility. 

Rule 12. Program Review. 


Publisher’s Notes. Professional Conduct and Canon 3 of the Ar- 
These rules and the concomitant amend- kansas Code of Judicial Conduct became effec- 
ments to Rule 8.3 of the Arkansas Rules of tive January 1, 2001. 


Rule 1. Scope of Program. 


(A) Establishment. There is hereby established a statewide lawyer assis- 
tance program to be known as Arkansas Judges and Lawyer Assistance 
Program (JLAP) which shall provide immediate and continuing help to 
lawyers and judges (hereinafter “members of the legal profession”) as well as 
students attending the University of Arkansas at Fayetteville School of Law 
and the UALR Bowen School of Law, who suffer from physical or mental 
disabilities that result from disease, substance abuse, disorder, trauma, or age 
and that might impair their ability to practice or serve. 

(B) Purpose. JLAP has three purposes: 

(1) to protect the interests of clients, litigants, and the general public from 
harm caused by impaired lawyers or judges; 

(2) to assist impaired members of the legal profession to begin and 
continue recovery; and 

(3) to educate the bench and bar to the causes of and remedies for 
impairments affecting members of the legal profession. 

(C)\1) Funding and Administration. JLAP shall be financed from the 

annual license fees paid by the members of the Bar of Arkansas in an 

amount as set by the Supreme Court. 
(2) Funding for JLAP may also include gifts or bequests from any source 
and earnings on investments of the JLAP fund. 


HISTORY: Adopted January 1, 2001; 
amended November 11, 2010; amended Janu- 
ary 15, 2015. 


Rule 2. JLAP Committee. 
(A) Members. The Arkansas Supreme Court shall appoint committee 


members to administer the JLAP. Officers of the committee shall consist of a 
chair, vice chair, and secretary/treasurer. The chair shall be appointed by the 
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Supreme Court. Each of the other officers shall be elected by the members of 
the committee annually. 

(B) Composition. The committee shall consist of nine (9) members, chosen 
on the basis of geography and diversity and shall include three (3) citizens who 
are not members of the legal profession. The members shall have diverse 
experience, knowledge and shall have demonstrated competence in the prob- 
lems of addiction and other common difficulties that impair members of the 
legal profession. 

(C) Terms. Each appointment shall be for a term of six years, unless 
otherwise designated by the Supreme Court. Members may not be appointed to 
successive six-year terms. Terms shall be staggered. Vacancies occurring from 
causes other than expiration of term of office will be filled by the Supreme 
Court as they occur, and the person so appointed shall serve the remainder of 
the term of his or her predecessor. Members shall continue to serve beyond 
their designated term until such time as their successor is qualified and 
appointed by the Court. 

(D) Duties of the Committee. The committee shall have the following powers 
and duties: 

(1) To establish JLAP policy and procedures consistent with the purposes 
of this program. Such policies and procedures shall be established after 
reasonable notice to the Arkansas bench and bar and opportunity for 


comment. 


(2) To operate the program to achieve its purposes. 
(3) To assure the duties listed under Rule 3 are carried out in the absence 


of a director of the program. 


(4) To establish and administer a revolving loan fund as provided under 


Rule 9. 


(5) To make reports to the Arkansas Supreme Court annually or as 


otherwise required. 


(E) Meetings. The committee shall meet quarterly, upon call of the chair or 
upon the request of five (5) or more members. 


HISTORY: Adopted January 1, 2001. 


Publisher’s Notes. 

Subdivision (D)(1) of this rule directs the 
JLAP Committee to establish policies and pro- 
cedures after reasonable notice to the bench 
and the bar. Proposed changes to the Procedure 
Manual were published for comment on Janu- 
ary 10, 2008, and were approved as published 
on February 28, 2008 (further amended April 1, 
2010). The Procedure Manual, edited for punc- 
tuation by the Publisher, provides: 

“Arkansas Judges and Lawyers Assis- 

tance Program” 
“Procedure Manual” 

“FORWARD The Arkansas Supreme Court 
established the Arkansas Lawyers Assistance 
Program (JLAP) as a program which assists 
and supports judges and lawyers in overcoming 
physical or mental disabilities that result from 
disease, substance abuse, disorder, trauma, or 
age that impair their ability to practice or serve 
(impairments). The Arkansas Lawyers Assis- 
tance Program Committee (Committee) was 
appointed by the Arkansas Supreme Court to 
fulfill the purposes of the program, which are: 


“to protect the interests of clients, litigants, 
and the general public from the harm caused by 
impaired judges and lawyers; 

“to assist impaired members of the legal 
profession to begin and continue to recover; 
and, 

“to educate the bench and bar to the causes of 
and remedies for impairment affecting mem- 
bers of the legal profession. 

“The Committee shall develop the necessary 
documents to administer the program. This 
Procedure Manual will replace the previous 
manual adopted by per curiam order of this 
Court on December 31, 2001. To more properly 
reflect the population served by the program, 
throughout the new manual the program is 
designated Arkansas Judges and Lawyers As- 
sistance Program (JLAP). 

“1. BACKGROUND. The Arkansas Judges 
and Lawyers Assistance Program (JLAP) was 
established by the Arkansas Supreme Court to 
be effective January 1, 2001. The Court ap- 
pointed nine (9) committee members; including 
three (3) citizens who are not members of the 
legal profession. The members have diverse 
experience, knowledge and a demonstrated 
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competence in the physical and mental health 
conditions that negatively affect a lawyer or 
judge in the practice of their profession and 
quality of life. 

“The Court appoints the Chair of the Com- 
mittee. The powers and duties of the Commit- 
tee are: 

“to establish Arkansas JLAP policies and 
procedures consistent with the purposes of the 
program; 

“to oversee the management of the program 
to achieve the stated purposes; and, 

“to assure the implementation of the Arkan- 
sas JLAP program in compliance with the Ar- 
kansas Supreme Court per curiam Order of 
December 7, 2000. 

“The procedures and policies set forth in this 
manual are cumulative to and explanatory of 
the per curiam order of December 7, 2000. In 
the event of conflict between these procedures 
and the per curiam order, the provisions of the 
per curiam order shall prevail. 

“2. PROGRAM GOALS AND GUIDING 
PRINCIPLES Arkansas JLAP’s program 
goals are: 

“1. To identify the impaired lawyer or judge 
who is practicing in the state of Arkansas; 

“2. To assist judges and lawyers in their 
personal recovery from physical or mental 
health conditions that affect competent practice 
of their profession and their quality of life; 

“3. To assist the families of judges and law- 
yers during their personal recovery from iden- 
tified physical or mental health conditions; 

“4. To educate the legal community on iden- 
tification, assessment, referral, treatment, and 
community based resources available to meet 
the needs of affected judges and lawyers; 

“5. To monitor and assist judges and lawyers 
while they return to the practice of law or to the 
bench; and, 

“6. To establish and maintain a cooperative 
relationship with the legal community. 

“Arkansas JLAP’s guiding principles are: 

“1. The program is motivated by humanitar- 
ian concern for the public and legal community; 

“2. Addiction, mental health concerns, physi- 
cal disabilities and aging are treatable condi- 
tions; 

“3. Addiction, mental health concerns, physi- 
cal disabilities and aging should not be ignored 
or left untreated; 

“4. Impaired judges and lawyers are obli- 
gated to seek assistance and to participate in 
services necessary to renew their full effective- 
ness as a lawyer, judge and family member; 
and, 

“5. Every licensed lawyer and judge has the 
ethical responsibility to recognize the signs and 
symptoms of a colleague who might be im- 
paired and to assist the colleague in accessing 
appropriate services. 

“3. CLINICAL DEFINITIONS The follow- 
ing definitions are used by the Arkansas JLAP 
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Committee and Staff for clarity and consis- 
tency: 

“Active Participant - A person who continues 
to make contact and cooperate with Arkansas 
JLAP staff; 

“Inactive Participant - A person who has 
made contact (self-referral or referred by an- 
other party), but has ceased to make further 
contact over a 12 month period of time; 

“Non-Participant - A referral has been re- 
ceived from another party, but after investiga- 
tion the referred person is deemed not appro- 
priate for Arkansas JLAP engagement or 
contact had been made and the referral had not 
cooperated; 

“Pending - A referral for a person has been 
received, information is being gathered, no di- 
rect contact with potential participant has oc- 
curred; 

“Compliant - The participant is following the 
recommendations of the Arkansas JLAP staff 
and Arkansas JLAP contract; 

“Noncompliant - The participant has failed to 
follow the recommendations of the Arkansas 
JLAP staff or has chose to no longer access 
services of Arkansas JLAP; 

“Transitional - The participant is transition- 
ing out of Arkansas JLAP as the result of loss of 
licensure; and, 

“Trauma - Negative stresses not specifically 
identified in the per curiam as alcohol, drug 
abuse, mental health, physical disability or 
aging (i.e., stress, time management, financial 
issues, codependency). 

“4. COMMITTEE GUIDELINES The fol- 
lowing are guidelines used by the Arkansas 
JLAP Committee and staff when contact is 
initiated: 

“A, SELF-REFERRALS 

“1. Any licensed lawyer or judge may volun- 
tarily self-refer; 

“2. Basic information will be taken by tele- 
phone or in person to establish appropriateness 
for services; 

“3. Arkansas JLAP staff meets with the law- 
yer or judge as soon as possible. The lawyer is 
encouraged to accept personal responsibility for 
his or her treatment process and recovery; 

“4. A clinical assessment is conducted by a 
licensed professional; 

“5. Treatment options are discussed and re- 
ferrals made as appropriate; and, 

“6, The participant is offered the opportunity 
to participate in a health monitoring program 
to assure compliance with treatment goals. 

“B. REFERRALS OF SUSPECTED IM- 
PAIRMENT 

“1. No anonymous referrals are accepted by 
the Arkansas JLAP Committee or staff; 

“2. Referrals are accepted when the ability of 
a lawyer or judge to practice and serve are 
challenged and are expressed by a concerned 
party; 
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“3. Referrals are accepted from any indi- 
vidual who has observed behaviors indicating 
impairment or have information that may place 
public health, welfare, or safety at risk; 

“4. Basic information will be taken by tele- 
phone or in person from the referral source to 
establish ‘pending status’; 

“5. Arkansas JLAP staff meets with the law- 
yer or judge as soon as possible. The lawyer is 
encouraged to accept personal responsibility for 
his or her treatment process and recovery; 

“6. A clinical assessment is conducted by a 
licensed professional; 

“7. Treatment options are discussed and re- 
ferrals made as appropriate; and, 

“8. The participant is offered the opportunity 
to participate in a health monitoring program 
to assure compliance with treatment goals. 

“C. REFERRALS FROM DISCIPLINARY 
AUTHORITIES Referrals are accepted for 
judges and lawyers under investigative, provi- 
sional, or probationary status with the Arkan- 
sas Professional Conduct Committee, the Ar- 
kansas Judicial Discipline and Disability 
Commission or any disciplinary agency with 
disciplinary authority. 

“D. INVESTIGATION OF SUSPECTED 
IMPAIRMENT 

“1. The objective of investigating suspected 
impairment of a lawyer or judge is to gather 
accurate information from individuals who 
have concern for the health of the lawyer or 
judge. All efforts to gather information are 
discrete and confidential; 

“2. When an investigation produces insuffi- 
cient indication of impairment, the lawyer or 
judge is classified as ‘non-participant status’ 
but the file is maintained indefinitely should 
new information be obtained; 

“3. When impairment is confirmed, an inter- 
vention is planned and conducted with Arkan- 
sas JLAP staff. Intervention planning and 
implementation use techniques designed to as- 
sist the lawyer or judge to acknowledge per- 
sonal responsibility for initiating treatment 
and becoming responsible for their recovery 
and other necessary behavioral changes; 

“4. Treatment options are discussed and re- 
ferrals made as appropriate; and, 

“5. The participant is offered the opportunity 
to participate in a health monitoring program 
to assure compliance with treatment goals. 

“E. HEALTH MONITORING’ CON- 
TRACTS A Health Monitoring Contract is a 
tool for maintaining treatment goals. Both ad- 
diction and mental health contracts monitor 
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the participant’s personal responsibility for 
achieving the desired goals and provide docu- 
mentation of the accomplishments. Health 
Monitoring Contracts are individualized for 
each participant and are maintained for a mini- 
mum of three (3) years. Quarterly meetings 
with Arkansas JLAP staff verify compliance 
and serve as an ongoing supportive tool for the 
participating lawyer or judge. 

“5. ADDITIONAL SERVICES Arkansas 
JLAP provides support services for family 
members, friends, colleagues or others who are 
potential participants in an intervention. These 
services may include motivational services to 
learn techniques and self-care during the recov- 
ery process of the participant. 

“6. REPORTING OF STATISTICAL IN- 
FORMATION Statistical information consist- 
ing of status; compliance; referral source; na- 
ture of impairment; gender; and geographic 
location are compiled by Arkansas JLAP staff. 
No individually identifying information is in- 
cluded in the statistical information. Statistical 
information is provided to the Arkansas Su- 
preme Court annually. Statistical information 
is maintained indefinitely. 

“7, TRANSITIONAL SERVICES To pro- 
vide competent clinical care to Arkansas JLAP 
participants two issues regarding transitional 
services are provided: 

“Abandonment Prohibited: Licensed health 
care professionals do not abandon or neglect 
clients in counseling. Counselors assist in mak- 
ing appropriate referral arrangements for the 
continuation of treatment, when necessary, 
during interruptions such as vacations and 
following termination of services; and, 

“Disbarment: Should an Arkansas JLAP par- 
ticipant be disbarred during the course of treat- 
ment, the Arkansas JLAP staff will continue to 
provide transitional services consistent with 
the requirements of their professional licensing 
board with regards to proper termination of 
services. No lawyer or judge shall be refused 
services during disbarment proceedings or un- 
til transitional services have been accom- 
plished. 

“8. FILE RETENTION To be compliant with 
standards for licensed mental health profes- 
sionals in the State of Arkansas paper files for 
all participants will be maintained for seven (7) 
years from the date services were terminated. 
The minimum data required by licensed mental 
health professionals in the state of Arkansas 
will be retained. All unnecessary information to 
meet retention requirements will be shredded.” 
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Rule 3. Director of the Program. 


(A) Appointment / Hire. The committee shall hire the JLAP director with the 
consent of the Supreme Court, and the director shall serve at the pleasure of 
the Court. The committee shall oversee and supervise the work of the director. 

(B) Qualifications. The director shall have sufficient experience and training 
to enable the director to identify and assist impaired members of the legal 
profession and to work well with the volunteers. 

(C) Duties and Responsibility. The director shall: 

(1) Provide initial response to help-line calls. 

(2) Help lawyers, judges, law firms, courts, and others to identify and 
intervene with impaired members of the legal profession. 

(3) Help members of the legal profession and their families to secure 
expert counseling and treatment for chemical dependency and other ill- 
nesses, maintaining current information on available treatment services, 
both those that are available without charge as well as paid services. 

(4) Establish and maintain regular contact with other bar associations, 
agencies, and committees that serve either as sources of referral or resources 
in providing help. 

(5) Establish and oversee monitoring services with respect to recovery of 
members of the legal profession for whom monitoring is appropriate under 
Rules 5(E) or 7. 

(6) Plan and deliver educational programs for the legal community with 
respect to all sources of potential impairment as well as treatment and 
preventative measures. 

(7) Provide information about JLAP services to members of the legal 
profession and their families. 

(8) Recruit, select, train, and coordinate the activities of volunteers. 

(9) Investigate other potential sources of income pursuant to Rule 1(C)(2). 


HISTORY: Adopted January 1, 2001. 


Rule 4. Volunteers. 


The program shall enlist volunteers whose responsibility may include: 

(A) assisting in interventions planned by JLAP; 

(B) acting as twelve-step program sponsors; 

(C) acting as a contact between JLAP and courts, bar organizations, and 
local committees; 

(D) providing compliance monitoring when appropriate; or 

(EK) performing any other function deemed appropriate and necessary by the 
committee to fulfill its purposes. 


HISTORY: Adopted January 1, 2001; 
amended April 1, 2010. 


Rule 5. Services. 


JLAP shall provide the following services: 

(A) immediate and continuing assistance to members of the legal profession 
who suffer from physical or mental disabilities that result from disease, 
substance abuse disorder, trauma, or age and that impair their ability to 
practice; 

(B) planning and presentation of educational programs to increase the 
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awareness and understanding of members of the legal profession to recognize 
problems in themselves and in their colleagues; to identify the problems 
correctly; to reduce stigma; and, to convey an understanding of appropriate 
ways of interacting with affected individuals; 

(C) investigation, planning, and participation in interventions with mem- 
bers of the legal profession in need of assistance; 

(D) aftercare services upon request, by order, or under contract that may 
include the following: assistance in structuring aftercare and discharge plan- 
ning; assistance for entry into appropriate aftercare and professional peer 
support meetings; and assistance in obtaining a primary care physical or local 
peer counselor; and 

(EZ) monitoring services under Rule 7 or under contract that may include the 
following: alcohol and/or drug screening programs; tracking aftercare, peer 
support and twelve-step meeting attendance; providing documentation of 
compliance; and providing such reports concerning compliance by those 
participating in a monitoring program as may be required by the terms of that 
program. 


HISTORY: Adopted January 1, 2001. 
Rule 6. Referrals. 


(A) Self-referral. Any member of the legal profession may seek assistance 
from JLAP. 

(B) Other Referrals. JLAP shall receive referrals concerning any member of 
the legal profession from family members, colleagues, friends, law firms, or any 
other source. 


HISTORY: Adopted January 1, 2001. 


Rule 7. Referrals from the Professional Conduct Committee, Judicial 
Discipline and Disability Commission, or Other Disciplin- 
ary Agencies. 


(A) Referrals. JUAP may accept referral of lawyers or judges under investi- 
gational, provisional, or probational status with the Arkansas Professional 
Conduct Committee, Arkansas Judicial Discipline and Disability Commission, 
or any disciplinary agency with disciplinary authority. 

(B) Progress Reports. When JLAP accepts a referral under Rule 7(A), JLAP 
shall provide progress reports or reports of non-compliance. Notwithstanding 
Rule 10, these reports may be used as evidence in any proceeding or appeal 
relating to such referral from the Arkansas Professional Conduct Committee, 
the Arkansas Judicial Discipline and Disability Commission, or adisciplinary 
agency with disciplinary authority. 


HISTORY: Adopted January 1, 2001. 
Rule 8. Cooperation with Local Bar Programs. 
JLAP shall coordinate its activities with local impaired lawyer programs. 


HISTORY: Adopted January 1, 2001. 
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Rule 9. Revolving Loan Fund. 


From the funds received under Rule 1, JUAP may establish a revolving loan 
fund. Such fund shall be made available to impaired lawyers and judges under 
rules and regulations established by the Committee, as a low interest loan for 
the purposes of defraying the cost of treatment. 


HISTORY: Adopted January 1, 2001; 
amended January 29, 2004. 


Rule 10. Confidentiality; Duty to Report; Immunity. 


Information and actions taken by JLAP shall be held in the strictest 
confidence and shall not be disclosed or required to be disclosed to any person 
or entity outside of JLAP, unless such disclosure is authorized by the member 
of the legal profession to whom it relates or as provided in Rule 7(B) hereof. 
Such information and actions shall be excluded as evidence in any complaint, 
investigation, or proceeding before the Arkansas Professional Conduct Com- 
mittee, the Arkansas Judicial Discipline and Disability Commission, or their 
successor entities. 

No information received, gathered, or maintained by the Committee, its 
members or volunteers, or by an employee or contractor of JLAP in connection 
with the work of the Committee may be disclosed to any person or be subject 
to discovery or subpoena in any administrative or judicial proceeding, except 
upon the express written release of the subject attorney. However, the 
Committee may refer an attorney to a professional assistance entity, and may, 
in good faith, communicate information to the entity in connection with the 
referral. If information obtained by a member of the Committee, a volunteer, or 
an employee of JLAP gives rise to reasonable suspicion of a direct threat to the 
health or safety of the subject attorney or other person, then the obligation of 
confidentiality set forth in this subsection shall not apply, and the Committee 
member, volunteer, or JLAP employee may make such communications as are 
necessary for the purpose of avoiding or preventing said threat. Further, JLAP 
Committee members, employees, or volunteers, who, as licensed health care 
professionals are mandated reporters pursuant to Arkansas statutes, may 
make such communications as are required by law. 

Lawyers who are committee members, employees, or volunteers recruited 
under Rule 4 are relieved of the duty of disclosure of information to authorities 
as imposed by Rule 8.3 of the Arkansas Rules of Professional Conduct. 
Nonetheless, the duty to disclose certain information may be reinstated as set 
out in Section (d) of Rule 8.3 of those rules. Judges who are committee 
members or volunteers recruited under Rule 4 are relieved of the duty to report 
as set forth in the relevant rules of Canon 2 of the Code of Judicial Conduct. 
However, judges acting either as a committee member or volunteer may be 
subject to reinstatement of the duty to report as set forth in Rules 2.14 and 2.15 
of the Code of Judicial Conduct and Comment [8A] to Rule 2.15. 

JLAP Committee members, employees, and volunteers recruited pursuant to 
Rule 4, are absolutely immune to suit or action for their activities in discharge 
of their duties hereunder to the full extent of judicial immunity in Arkansas. 


HISTORY: Adopted January 1, 2001; 
amended December 1, 2005; amended April 1, 
2010; amended December 7, 2017. 
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Rule 11. Facility. 
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The JLAP office shall be so located as to be consistent with the privacy and 
confidentiality requirements of this rule. 


HISTORY: Adopted January 1, 2001. 


Rule 12. Program Review. 


JLAP shall be reviewed annually by the Arkansas Supreme Court and shall 
cease to exist on December 31, 2006 unless the Arkansas Supreme Court 


provides otherwise. 


HISTORY: Adopted January 1, 2001. 


Publisher’s Notes. 

The Per Curiam Order dated November 30, 
2006, provided: “In November of 1999, the 
Arkansas Bar Association and the Pulaski 
County Bar Association filed a petition with 
this court asking that we adopt the ‘Arkansas 
Lawyers Assistance Program.’ In that petition, 
the petitioners stated, ‘The Arkansas Bar Asso- 
ciation and the Pulaski County Bar Association 
believe a need exists to assist lawyers, law 
students, and Judges who are impaired by 
substance abuse, depression, and similar prob- 
lems so that they may be persuaded to obtain 
treatment to assist them to overcome their 
problems, recover, and return to being respon- 
sible, productive members of the legal profes- 
sion and of society. Further, a need exists to 
protect clients and the public from harm caused 
by impaired lawyers and Judges.’ 

On July 7, 2000, we proposed the creation of 
a program for lawyers and judges and pub- 
lished for comment proposed rules for its opera- 
tion. On December 7, 2000, by per curiam order, 
we created the Arkansas Lawyers Assistance 
Program (ArLAP) and adopted rules governing 
its operation. We concluded that the assertions 
of the petitioners pertaining to the need for 
such a program were likely well founded. How- 
ever, we chose to include a ‘sunset’ provision 
which would cause ArLAP to cease to exist on 
December 31, 2006, absent further orders from 
this court. 

Since the adoption of that per curiam order, 
this court has had the benefit of annual consul- 
tations with the professional staff employed to 
administer the program. During those meet- 
ings, we have been kept apprised of the devel- 


opment of the program as well as the evidence 
of the need for such a program. ArLAP has been 
utilized by at least 165 members of the bench 
and bar to cope with one or more of the difficul- 
ties outlined in the original petition. The num- 
ber of participants continues to increase each 
year. Further, the participants have come from 
all sections of the state, closely reflecting the 
distribution of population within the state. 

Rule VII of the ArLAP rules provides that the 
Committee on Professional Conduct or the Ju- 
dicial Discipline and Disability Commission 
may refer individuals to ArLAP as part of the 
disciplinary process. Since the inception of the 
program, a number of attorneys and judges 
have been referred to ArLAP. Providing such an 
option broadens the available resources for 
dealing with disciplinary issues arising from 
alcoholism, substance abuse, or other infirmi- 
ties. 

In order to provide funding, by per curiam 
order of September 16, 2004, we directed that 
$20.00 of each annual license fee would be 
allocated to this program. We have learned that 
such a level of funding has proven to be ad- 
equate under current circumstances. The court 
is also informed that the ArLAP committee has 
recently established a non-profit foundation by 
which they seek contributions to further assist 
in the funding of ArLAP. 

We conclude that the number of lawyers, 
judges, family members, and clients who have 
been positively affected by the existence of 
ArLAP is compelling evidence of the need for 
the program. We direct that the Arkansas Law- 
yers Assistance Program continue to exist in 
accordance with the rules and regulations origi- 
nally adopted on December 7, 2000, as later 
amended, pending further orders of this court.” 
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RULES OF THE CLIENT SECURITY FUND COMMITTEE 


Rule 
Rule 1. Scope of rules. 
Rule 2. Committee. 


Rule 3. Name of committee -- Authority to issue summonses and subpoenas -- Disobedience 


thereof contempt of court. 


Rule 4. Eligible claims -- Maximum allowable amount. 


Rule 5. Place of filing claim. 

Rule 6. Provision for expenses of committee. 
Rule 7. Manner of payment. 

Rule 8. Reports. 

Rule 9. Subrogation. 

Rule 10. Funding. 


Rule 1. Scope of rules. 


The following rules are for the regulation of the Client Security Fund and 
shall apply to all claims filed commencing with the publication date of this 
order. At that time these rules will replace the per curiam order creating the 
Client Security Fund, 254 Ark. 1075, 498 S.W.2d 422 (1973), and the later 
amending per curiam orders, 310 Ark. 812, 832 S.W.2d 815 (1992); 306 Ark. 
656 (1991); 300 Ark. 643, 782 S.W.2d 357 (1978); 291 Ark. 647, 722 S.W.2d 


LVIII (1987). 


HISTORY: Adopted July 12, 1993. 


Publisher’s Notes. 

Another Per Curiam of the Arkansas Su- 
preme Court dated July 12, 1993, provided: “In 
1973 this court, by per curiam order, created 
the Client Security Fund. See In The Matter of 
Client Security Fund, 254 Ark. 1075, 493 
S.W.2d 422 (1973). The purpose of this trust 
fund is to protect clients from losses caused by 
the dishonest conduct of members of the Bar of 
Arkansas. Over the past twenty years, a num- 
ber of changes have been made in the operation 
of the fund. See per curiam orders In The 
Matter Of The Client Security Fund, 310 Ark. 
812, 832 S.W.2d 815 (1992); 306 Ark. 656 
(1991); 300 Ark. 643, 782 S.W.2d 357 (1989); & 
291 Ark. 647, 722 S.W.2d LVIII (1987). We have 
received a number of suggestions for changes in 
the operation of the Fund, and some of those 
suggestions have merit. The various sugges- 
tions have been made by the Arkansas Bar 
Association, individual members of the Bar of 
Arkansas, and judges. 

“The Arkansas Bar Association and some 
individual members of the Bar of Arkansas 
have suggested that the Fund is under-utilized 
because of lack of public information about the 
Fund. We have requested that the Administra- 
tive Office of the Courts prepare a press release 
for the news media that would give information 
about the Fund. In addition, we have requested 
that the Administrative Office of the Courts 
prepare a draft of a pamphlet for future place- 
ment in courthouses. 

“Claims made on the Fund must be filed with 
the Clerk of the Supreme Court. The Clerk 


maintains a supply of claim forms and will mail 
a form to anyone who so requests. The Clerk’s 
name and address are: Mr. Leslie Steen Clerk 
of the Supreme Court Supreme Court of Arkan- 
sas 625 Marshall Street Little Rock, Arkansas 
72201. 

“Various members of the Bar have stated 
that it is difficult to find information about the 
Fund. The citations to the various per curiam 
opinions creating and modifying the operations 
of the Fund are set out above. In addition, this 
per curiam order and the prior per curiam 
orders concerning the Client Security Fund are 
being merged into one order so that the current 
Rules for the Client Security Fund will appear 
in the next edition of the Court Rules volume of 
the Arkansas Code of 1987 Annotated. 

“It has been suggested that we raise the 
maximum amount that the Fund is authorized 
to pay to each client. Through the years we 
have raised the maximum amount from the 
initial $5,000 in 1973 to the current maximum 
amount of $25,000. Today, we raise the maxi- 
mum amount to $40,000. However, we retain 
the language from our original per curiam that 
reimbursements to a client are a matter of 
grace, not a matter of right, that no client or 
member of the public has any right in the 
Client Security Fund as a third party benefi- 
ciary or otherwise, and that the Client Security 
Fund Committee is empowered to admit or 
reject claims in whole or in part to the extent 
that funds are available to it. 

“The Arkansas Bar Association has asked us 
to change the criteria for the payment of claims 
by the Client Security Fund Committee. The 
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suggestion has merit, and today we slightly 
modify the criteria for eligible claims. At pres- 
ent the Committee is authorized to pay claims 
only for “reimbursement of losses from defalca- 
tions” by a member of the Bar. Commencing 
with the publication date of this order, the 
criteria for the Committee’s payment of claims 
will be as follows: 

“A. The loss must be caused by the dishonest 
conduct of the lawyer and shall have arisen out 
of and by reason of a lawyer-client relationship 
or a fiduciary relationship between the lawyer 
and the claimant. 

B. The claim shall have been filed no later 
than three years after the claimant knew or 
should have known of the dishonest conduct of 
the lawyer. 

C. As used herein, “dishonest conduct” 
means wrongful acts committed by a lawyer in 
the nature of theft or embezzlement of money 
or the wrongful taking or conversion of money, 
property, or other things of value. A dispute 
over the reasonableness of a lawyer’s fee is not 
an eligible claim. 

D. Except as provided by Section F herein, 
the following losses shall not be reimbursable: 

(1) Losses incurred by spouses, children, 
parents, grandparents, siblings, partners, asso- 
ciates, and employees of lawyer(s) causing the 
losses; 

(2) Losses covered by any bond, surety 
agreement, or insurance contract to the extent 
covered thereby, including any loss to which 
any bonding agent, surety, or insurer is subro- 
gated, to the extent of that subrogated interest; 

(3) Losses incurred by any financial institu- 
tion which are recoverable under a “banker’s 
blanket bond” or similar commonly available 
insurance or surety contract; 

(4) Losses incurred by any business entity 
controlled by the lawyer, any person or entity 
described in Section D(1), (2), or (3) hereof; 

(5) Losses incurred by any governmental en- 
tity or agency. 

E. In cases of extreme hardship or special 
and unusual circumstances, the Client Security 
Fund Committee may, in its discretion, recog- 


Rule 2. Committee. 
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nize a claim which would otherwise be excluded 
under this Order. 

F. In cases where it appears that there will 
be unjust enrichment, or the claimant unrea- 
sonably or knowingly contributed to the loss, 
the Client Security Fund Committee may, in its 
discretion, deny the claim. 

“It has been suggested that we establish even 
broader criteria for the payment of claims. We 
decline to do so. The Fund is not designed to 
cover negligence or similar acts. Its purpose is 
to reimburse clients, to the extent money is 
available and up to the maximum allowable 
amount, for the dishonest conduct of a lawyer. 
It is not insurance. 

“Various suggestions have been made for 
quicker payment of claims. Some of the sugges- 
tions are not practical because of their cost. 
Some, however, can be implemented, and we 
have modified the operation of the Client Secu- 
rity Fund Committee and the Committee on 
Professional Conduct to provide more prompt 
action. The Client Security Fund Committee 
may now reject claims without their first being 
fully processed by the Committee on Profes- 
sional Conduct. In this way, if a client files a 
claim reimbursement for malpractice, for ex- 
ample, the committee can immediately reject 
the claim and so notify the client. If the client 
desires, he or she can still proceed to have the 
lawyer disciplined by the Committee on Profes- 
sional Conduct. We retain the requirement that 
no claim can be paid until the lawyer shall have 
been disbarred, or suspended, from the practice 
of the law; has voluntarily, but permanently, 
surrendered his license to practice law; or has 
died before disbarment or suspension could 
take place. We provide that the Client Security 
Fund Committee can not vote by mail and 
facsimile transmission. This change is made 
because it is often difficult for five busy lawyers 
to find a convenient time to meet. In addition, 
more staff personnel have been added to the 
Committee on Professional Conduct, and that 
fact should have a beneficial indirect effect on 
the time required to pay a claim. These changes 
should benefit both the clients as well as the 
members of the Bar of Arkansas.” 


In 1973 the Court appointed a committee of five lawyers, one from each 
Congressional District, and one from the State at large, to serve at the pleasure 
of the Court. The member first appointed from the First Congressional District 
served a term of one year from the date of his appointment, the first member 
from the Second District, two years, the first member from the Third District, 
three years, the first member from the Fourth District, four years, and the first 
member from the State at large, five years. The successors of the members first 
appointed have been, and shall continue to be, appointed for terms of five years 
each. The Committee shall annually select one of its members as Chairperson, 
and another as Secretary, and shall adopt rules governing its procedures, 
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which shall be subject to approval by this Court. A majority of committee 


members shall constitute a quorum. 


HISTORY: Adopted July 12, 1993. 


Publisher’s Notes. 

By Per Curiam Order dated July 12, 1993, 
this Court promulgated Rules Of The Client 
Security Fund Committee replacing all prior 
rules creating and regulating The Client Secu- 
rity Fund. Among other things, The Client 
Security Fund Committee was granted the au- 
thority to adopt rules governing its procedures, 
subject to the approval of the Court. Consonant 
with that authority The Client Security Fund 
Committee has adopted certain rules governing 
its procedures and submitted same for approval 
by this Court. 

Upon consideration, the Court approves the 
procedural rules adopted by The Client Secu- 
rity Fund Committee, entitled “Rules Govern- 
ing Procedures Of The Client Security Fund 
Committee,” a copy of which is appended to this 
Order and made a part hereof by reference, to 
become effective on the publication date of this 
Order. 

Pursuant to the authority granted The Client 
Security Fund Committee by the Arkansas Su- 
preme Court in its Per Curiam of July 12, 1993, 
and any successor rules of the Court not incon- 
sistent with the grant of authority to adopt 


rules governing procedures and to implement 
regulations in aid of the Court’s rules, The 
Client Security Fund Committee adopts and 
publishes the following procedural rules: 

PROCEDURAL RULE 1. COMMITTEE 
MEETINGS The regular meetings of The Cli- 
ent Security Fund Committee shall be held in 
the months of October, February and June of 
each year. Dates for meetings to be held in the 
following twelve months shall be set at the 
June meeting of each year. Any regular meeting 
may be cancelled by the Committee Chair when 
it appears that the amount of business to be 
conducted does not reasonably justify such 
meeting. The Committee Chair may call an 
emergency meeting at any time such action is 
warranted. 

PROCEDURAL RULE 2. FUNDS AVAIL- 
ABLE FOR PAYMENT OF CLAIMS Conso- 
nant with the Court’s adoption of a fiscal year of 
July 1 to June 30 for budgeting purposes for the 
Client Security Fund, the Committee adopts a 
like period for determination of funds available 
for payment of approved claims. Any and all 
claims approved by the Committee during said 
fiscal year shall be paid on a pro rata basis from 
the total funds available at the June meeting of 
each year. 


CASE NOTES 


In General. 

The source of power to establish both the 
Committee on Professional Conduct and the 
Client Security Fund Committee is U.S. Const. 
Amend. 28, which provides: “The Supreme 


Court shall make rules regulating the practice 
of law and the professional conduct of attorneys 
at law.” Nosal v. Neal, 318 Ark. 727, 888 S.W.2d 
634 (1994). 


Rule 3. Name of committee -- Authority to issue summonses and 
subpoenas -- Disobedience thereof contempt of court. 


The name of the Committee shall be “The Client Security Fund Committee.” 
The Committee shall provide for its use a seal of such design as it may deem 
appropriate, and in the performance of duties imposed by rules of this Court 
and by its own regulations in aid of the Court’s rules, shall have authority to 
issue summonses for any person or subpoena for any witness, directed to any 
sheriff or state police officer within the State, requiring the presence of any 
party or the attendance of any witness before it. Such process shall be issued 
under the seal of the Committee and signed by the Chairperson or Secretary 
thereof. Disobedience of any summons or subpoena or refusal to testify shall be 
regarded as constructive contempt of the Supreme Court. 


HISTORY: Adopted July 12, 1993. 
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Rule 4. Eligible claims -- Maximum allowable amount. 


Commencing with the publication date of this order, the criteria for the 
Committee’s payment of claims will be as follows: 

A. The loss must be caused by the dishonest conduct of the lawyer and 
shall have arisen out of and by reason of a lawyer-client relationship or a 
fiduciary relationship between the lawyer and the claimant. 

B. The claim shall have been filed no later than three years after the 
claimant knew or should have known of the dishonest conduct of the lawyer. 

C. As used herein, “dishonest conduct” means wrongful acts committed by 
a lawyer in the nature of theft or embezzlement of money or the wrongful 
taking or conversion of money, property, or other things of value. A dispute 
over the reasonableness of a lawyer’s fee is not an eligible claim. 

D. Except as provided by Section F herein, the following losses shall not 
be reimbursable: 

(1) Losses incurred by spouses, children, parents, grandparents, sib- 
lings, partners, associates, and employees of lawyer(s) causing the losses; 

(2) Losses covered by any bond, surety agreement, or insurance contract 
to the extent covered thereby, including any loss to which any bonding 
agent, surety, or insurer is subrogated, to the extent of that subrogated 
interest; 

(3) Losses incurred by any financial institution which are recoverable 
under a “banker’s blanket bond” or similar commonly available insurance 
or surety contract; 

(4) Losses incurred by any business entity controlled by the lawyer, any 
person or entity described in Section D(1), (2), or (3) hereof; 

(5) Losses incurred by any governmental entity or agency. 

E.. In cases of extreme hardship or special and unusual circumstances, the 
Client Security Fund Committee may, in its discretion, recognize a claim 
which would otherwise be excluded under this Order. 

F. In cases where it appears that there will be unjust enrichment, or the 
claimant unreasonably or knowingly contributed to the loss, the Client 
Security Fund Committee may, in its discretion, deny the claim. 

Provided, however, that no claim shall be paid by the Committee until 
the Committee on Professional Conduct has certified that the member of 
the Bar of Arkansas has been disbarred or suspended from the practice of 
law, or has voluntarily resigned from the practice of law and surrendered 
his or her license to practice, or died before a disbarment, suspension, or 
surrender of license could take place. At that time the Executive Director 
of the Committee on Professional Conduct shall prepare for the Committee 
a summary of the evidence indicating the amount of the loss due to the 
dishonesty of the lawyer. 

The Committee is authorized and empowered to admit or reject such 
claims in whole or in part to the extent that funds are available to it, and 
the Committee shall have complete discretion in determining the order 
and manner of payment of claims. No claim shall be allowed for an amount 
in excess of $100,000. All reimbursements shall be a matter of grace and 
not of right, and no client or member of the public shall have any right in 
the Client Security Fund as third party beneficiary or otherwise. No 
attorney shall be compensated for prosecuting a claim against the Fund. 


HISTORY: Adopted July 12, 1993; amended 
October 3, 2019. 
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Rule 6 


-CASE NOTES 


Appeal. 

Section 5 of the Procedures Regulating Pro- 
fessional Conduct of Attorneys at Law provides 
a right of appeal for an attorney who has been 
disbarred or suspended, but the Procedures do 
not expressly provide a right of appeal for a 
client filing a claim against the Client Security 
Fund; likewise, the rules governing the Client 
Security Fund Committee do not provide a 
right of appeal for a claimant seeking reim- 
bursement from the fund. Even so, a right of 
appeal does exist. Nosal v. Neal, 318 Ark. 727, 
888 S.W.2d 634 (1994). 

Collection agent’s contentions that the Client 
Security Fund Committee abused its discretion 
in denying its claim for funds stolen by recipi- 
ent’s attorney because the attorney had, in 
effect, been appointed trustee over the money 
at issue and he held the money in trust for the 
payment of his client’s medical bills, despite the 
fact that the probate court never used the 
words “trust” or “trustee,” were not addressed 
as the agent raised these claims for the first 
time on appeal, and not before the lower court. 
Healthcare Recoveries, Inc. v. Ark. Client Sec. 
Fund, 363 Ark. 102, 211 S.W.3d 512 (2005). 


Applicability. 


In the per curiam creating the fund, the 
Supreme Court provided for payment only in 


Rule 5. Place of filing claim. 


cases in which the attorney had been disbarred 
or suspended from the practice of law or had 
voluntarily surrendered his attorney’s license; 
however, in 1987, the Supreme Court amended 
the original per curiam to provide for reim- 
bursement to a client when the attorney died 
before disbarment, suspension, or surrender of 
license could be had. Nosal v. Neal, 318 Ark. 
727, 888 S.W.2d 634 (1994). 

Under the last paragraph, reimbursement is 
a matter of grace and not a matter of right; 
nonetheless, a client should be reimbursed 
when he or she comes within the provisions of 
the rules for reimbursement and the Client 
Security Fund Committee has sufficient funds 
to make the payment. Nosal v. Neal, 318 Ark. 
727, 888 S.W.2d 634 (1994). 


Construction. 

The “matter of grace” language in the last 
paragraph must be read in conjunction with the 
sentence stating that the fund is not insurance; 
the money to reimburse clients comes from the 
annual assessment of $4.00 on each member of 
the Bar of Arkansas, and if those funds should 
not be sufficient to pay all claims in any one 
year, the Client Security Fund Committee 
might pay some claims in one year and the 
others in the next year, or might pay only a 
percentage of each valid claim. Nosal v. Neal, 
318 Ark. 727, 888 S.W.2d 634 (1994). 


Claims shall be filed with the Clerk of the Supreme Court, and he shall 
promptly forward the claim to the Committee’s representative. The Clerk’s 


address is: 
Clerk of the Supreme Court 
Supreme Court of Arkansas 
625 Marshall Street 
Little Rock, Arkansas 72201 


HISTORY: Adopted July 12, 1993. 


Rule 6. Provision for expenses of committee. 


From the Fund created, members of the Committee shall be entitled to 
receive their actual, necessary travel and hotel expenses and reimbursement 
for postage, stationery, communication, and other incidental expenses, includ- 
ing stenographic bills and court costs chargeable against them. Upon instruc- 
tions from the Supreme Court, the Committee may reimburse the Committee 
on Professional Conduct for actual expenses it might incur in performing 
services for the Committee. All such items shall be paid by the Clerk of this 
Court by check on said Fund, signed by the Clerk and countersigned by the 
Chairperson and Secretary of the Committee as true and correct. 


HISTORY: Adopted July 12, 1993. 
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Rule 7. Manner of payment. 


The Committee may authorize payment from the Client Security Fund as 
provided herein. If the Committee finds, by a majority vote, that the claimant 
is entitled to payment from the Fund, it may determine the amount of any 
payment to be made to the claimant from the Fund. If it is not convenient for 
the members of the Committee to meet in person in a reasonable amount of 
time, the Chairperson of the Committee may submit by mail or facsimile 
transmission all of the necessary information to the Committee members, and 
they may vote by mail or facsimile transmission. A report, approving payment 
of any claims, shall be signed by a majority of the Committee members, and 
filed with the Clerk of this Court. Upon receipt of the aforesaid report, the 
Clerk will issue a check signed by the Clerk and countersigned by the Chief 
Justice for payment to the claimant from the Client Security Fund. 


HISTORY: Adopted July 12, 1993. 


Rule 8. Reports. 


The Committee shall provide a full report of its activities at least yearly to 
this Court, and it shall make such other reports of its activities and give such 
publicity to same as the Court may deem advisable. 


HISTORY: Adopted July 12, 1993. 


Rule 9. Subrogation. 


Payment shall be made from the Fund only upon condition that the Fund 
receive a pro-tanto assignment from the claimant for such payment of the 
claimant’s rights against the lawyer involved, his personal representatives, 
and his estate and assigns, on condition that the Fund shall be entitled to 
reimbursement on such terms as the Committee may deem proper under the 
circumstances. Any sums collected by reason of such subrogation shall be for 
the sole benefit of the Fund and applied thereto. 


HISTORY: Adopted July 12, 1993. 


Rule 10. Funding. 


The Client Security Fund shall be financed by a portion of the annual license 
fees paid by the members of the Bar of Arkansas. Ten dollars of the annual 
license fee paid by each attorney to the Clerk of this Court shall be credited to 
the Client Security Fund, until further Order of this Court. The Committee 
shall have available to it the services of the employed personnel of the Supreme 
Court Committee on Professional Conduct. 


HISTORY: Adopted July 12, 1993; amended 
June 19, 1995. 
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RULES OF COURT CREATING A COMMITTEE 
ON THE UNAUTHORIZED PRACTICE OF LAW 


The court shall appoint a standing committee known as the Supreme Court 
Committee on the Unauthorized Practice of Law. 

(1) Membership. The court shall appoint nine Committee members, four of 
whom shall be members of the bar of the State of Arkansas and five of whom 
shall be persons who are residents of Arkansas and are not licensed to practice 
law. One lawyer member and one non-lawyer member shall be appointed from 
each congressional district, and one non-lawyer member shall be appointed 
from the state at large. The court shall make a good faith effort to achieve 
diversity in the appointments, including gender, race, ethnicity, and geographi- 
cal diversity. In addition to the nine members of the Committee, the court shall 
also appoint two alternates, at least one of whom shall be a licensed attorney. 
The Chair of the Committee shall be a licensed attorney. If the court does not 
designate the Chair and Vice Chair of the Committee, those offices shall be 
elected by the Committee. In addition, the Committee shall elect a Secretary. 

(2) Member’s Term of Service. 

(A) In General. The court shall appoint members for terms of three years. 
The terms shall be staggered so that one-third of the terms of the Committee 
members expire each year. 

(B) Vacancy Before Term Expires. In case of vacancy caused by death, 
resignation, or other circumstances, the court shall appoint a successor to 
serve the unexpired term of the predecessor member. 

(C) Holdover. After a member’s term has expired, the member may continue 
to serve until the court appoints a successor or reappoints the member. If a 
member holds over after expiration of a term and is reappointed, the holdover 
period is part of that member’s new term. A successor will serve a full 
three-year term from the date of appointment without reference to any 
holdover. 

(D) Term Limit. A member cannot serve more than two consecutive, full 
three-year terms unless the court makes a special exception based on the needs 
of the Committee. 

(3) Power to Adopt Rules and Regulations. Subject to the approval of the 
court, the Committee may adopt rules and regulations that it deems necessary 
to carry out the provisions of this rule, so long as they are consistent with this 
rule. 

(4) Subpoena Power and Process. When conducting investigations and 
hearings, the Committee may authorize the Committee’s Chair to subpoena, 
subject to Arkansas Rule of Civil Procedure 45, the respondent, witnesses, and 
documents. 

(5) Capacity to Appear. The Committee may appear in its own name in legal 
proceedings addressing issues relating to the performance of its functions and 
compliance with this rule. 

(6) Compensation and Expenses. The court may approve per diems and 
reimbursement of necessary expenses for the Committee members. 

(7) Additional Staff. The court designates the staff of the Office of Profes- 
sional Conduct to provide necessary staff and secretarial services. 
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(8) Duties. | 

(A) In General. The Committee will investigate matters of alleged unau- 
thorized practice of law and alleged violations of court rules governing the 
unauthorized practice of law, and if warranted, the Committee may take any 
action that is provided in these rules. 

(9) Meetings. At the beginning of each calendar year, the Chair shall 
schedule four quarterly meetings, and the Committee shall meet at least two 
times a year. The Committee must hold a special meeting if a majority of its 
members request such a meeting by notifying the Chair. 

(A) Chair or Vice Chair Presides. The Chair will preside at all meetings of the 
Committee. In the Chair’s absence, the Vice Chair will preside. 

(B) Confidentiality. Any matter under investigation by the Committee must 
remain confidential until initiation of formal proceedings under this rule, or 
until resolution of the matter. To ensure this confidentiality, the Committee 
shall meet in executive session. 

(C) Notice of Absence. Members who are unable to attend a meeting must 
notify the Chair or the staff of the Office of Professional Conduct at least two 
days in advance of the meeting. 

(D) Order of Business. The Chair will determine the order of business. 

(E) Quorum. A quorum consists of five members, and all decisions must be 
made by a majority of those members present and voting. 

(F) Telephone or Electronic Vote. In appropriate circumstances, as may be 
determined by the Chair, a telephone or electronic vote of a majority of 
members polled, numbering at least five Committee members concurring in a 
decision, constitutes a Committee decision. Any such decision must be recorded 
in the minutes of the next Committee meeting. 

(G) Minutes. The staff of the Office of Professional Conduct will direct 
preparation of minutes for all Committee meetings and will furnish copies of 
the minutes to all members of the Committee and to the supreme court justice 
assigned to oversee the Committee. 

(10) Investigation. 

(A) Procedure Upon Receipt of Complaint. When a complaint is submitted 
to the Committee, the Committee’s staff shall submit the complaint form and 
any other information received by the staff to the Committee with a ballot for 
members to vote whether they believe probable cause exists to conduct an 
investigation. Within fourteen days, members shall return the ballots by 
email, mail, fax, or hand-delivery, and the vote whether to conduct an 
investigation shall be communicated to the Committee. At least three votes are 
required to open an investigation into the complaint so long as the three votes 
are the majority of the responding members. 

(B) Conduct and Content of Investigation. This investigation should ordinar- 
ily consist of any available methods of investigation, including, but not limited 
to, an analysis of the complaint and any other relevant information that staff 
may reasonably gather, a survey of the applicable law, and written responses 
of the complainant, the respondent, and any witnesses identified. in the 
complaint. 

(C) Report. At the next regular meeting of the Committee, the staff shall 
provide a report of the investigation for the purpose of providing the Commit- 


536 


UNAUTHORIZED PRACTICE OF LAW 


tee with sufficient information to determine what action, if any, should be 
taken by the Committee. If practicable, complaints should be investigated and 
reported on within sixty days, excluding weekends and holidays, unless there 
are extenuating circumstances documented by staff. The subcommittee or 
assigned staff member shall notify the Chair about any delays in the investi- 
gation of and reporting on complaints. 

(D) Decision to Hold Formal Proceedings. If the Committee concludes that 
formal proceedings will assist in its determination, formal proceedings may be 
held as specified in this rule. If the Committee determines that action is 
required in the form of a warning or letter of caution, formal proceedings shall 
not be required. If the respondent disagrees with that action by the Committee, 
the respondent may, within thirty days of the action, make a written request 
for a formal proceeding in accordance with these rules. Any warning or letter 
of caution shall give the respondent notice of the right to request a formal 
proceeding. If, however, the Committee determines that action in the form of a 
cease and desist order or other mandatory relief is required, formal proceed- 
ings shall be required. 

(11) Formal Proceedings. To assist the Committee in performing its func- 
tions, it may take sworn testimony of witnesses and the respondent. 

(A) Notice to Respondent. Formal proceedings before the Committee are 
commenced by written notice to the respondent informing the respondent of 
the nature of the conduct which the Committee believes may constitute the 
unauthorized practice of law. The notice must be accompanied by a copy of this 
rule. The notice may be served by:(i)delivering it in person by a member of the 
Committee’s staff or by a sheriff or other authorized process server;(1i)mailing 
it by certified mail, return receipt requested, postage prepaid, to the respon- 
dent’s last known business or residence address;(iii)delivering it to a commer- 
cial carrier for delivery to the respondent’s last known business or residence 
address;(iv)other means such as email or facsimile, reasonably calculated to 
reach the respondent, including any method described in Arkansas Rule of 
Civil Procedure 4;(v)if one of the foregoing methods of notice has been 
attempted and the Committee is unable to locate the respondent or the notice 
has been returned as undeliverable, the Committee shall cause the notice to be 
published in a newspaper of general circulation in Arkansas or a digital 
newspaper accessible to the public by the internet two times at least thirty 
days before the date of the Committee meeting at which action is scheduled to 
be taken on the complaint. 

(B) Certificate of Service. The Committee or its designee must prepare a 
certificate of service stating how the respondent was served. 

(C) Time to Respond. The respondent must be given thirty days to provide a 
written response to the notice. If a respondent who has been properly served as 
provided in this rule fails to provide a written response within thirty days of 
the date of service, the factual allegations of the complaint shall be deemed 
admitted by default unless the Committee’s own investigation demonstrates 
that the alleged fact is not true. 

(D) Appointing Attorneys. If the staff attorney of the Office of Professional 
Conduct is unable to present evidence regarding the complaint due to a conflict 
of interest or unavailability or unwillingness to serve, the Chair (or the Vice 
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Chair if the Chair is to be appointed) may appoint one or more attorney 
members of the Committee or outside counsel to present, at a hearing, 
evidence of conduct that may constitute the unauthorized practice of law. If a 
Committee member is appointed, that member may not participate further in 
the Committee’s consideration of actions to dispose of the matter under this 
rule. 

(E) Conduct of Hearing. The respondent may be accompanied by counsel at 
the hearing. Except as noted in these rules, the Arkansas Rules of Evidence 
and the Arkansas Rules of Civil Procedure shall not generally apply to formal 
proceedings. The respondent may present documentary evidence, testify, 
present testimonial evidence from witnesses, and cross-examine witnesses, all 
subject to any rules and regulations adopted by the Committee and such 
reasonable limitations as are imposed by the Committee. 

(F) Findings of Fact and Conclusions of Law. Following a formal hearing, the 
Committee may prepare written findings of fact and conclusions of law in 
support of its final disposition of the matter under this rule. In preparing its 
findings, the Committee must apply a preponderance of the evidence standard. 
No advisory opinion issued, or action taken, by the Committee shall be 
construed as an order of the court. 

(12) Actions by the Committee. During any stage of the investigation or 
formal proceedings, the Committee may dispose of any matter pending before 
it by any of the following methods: 

(A) If no evidence of unauthorized practice is found, the matter shall be 
closed and the complainant notified. 

(B) If the respondent agrees to cease and desist from actions that appear to 
constitute the unauthorized practice of law, the matter may be closed by formal 
agreement with notification of such action given to the complainant. A formal 
agreement may require the respondent to pay restitution to persons from 
whom the respondent obtained fees. 

(C)G) If the Committee finds by a preponderance of the evidence that the 
activities engaged in could be considered the unauthorized practice of law, but 
that the activities were conducted indirectly and unintentionally, the Commit- 
tee shall issue a warning letter to the respondent and provide a copy of the 
letter to the complainant. If the Committee finds by a preponderance of the 
evidence that the activities engaged in were the unauthorized practice of law 
and done with intent, considering the facts and history of the respondent with 
such activities, the Committee may issue a letter of caution against engaging 
in that activity in the future with a copy of the letter to the complainant. 

(i) If, following a formal proceeding under this rule, the Committee finds by 
a preponderance of the evidence that the activities engaged in were a blatant 
and intentional violation of the prohibition against the unauthorized practice 
of law, the respondent has a history of such activity, or such activities pose a 
significant threat to the public, the Committee may issue a cease and desist 
letter to the respondent with a copy to the complainant that requires the 
respondent to immediately stop such activities and enter into a consent 
agreement with the Committee not to engage in the activities. If such a cease 
and desist letter is issued by the Committee, the respondent, but not the 
complainant, shall have a right to appeal such decision to the Pulaski County 
Circuit Court within thirty days of the date that the cease and desist letter is 
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mailed to the last known address of the respondent. 

(iii) If a cease and desist letter is issued and the respondent fails to stop the 
activities found to be the unauthorized practice of law or to enter into a consent 
agreement with the Committee regarding such activities, then the Committee 
shall have the right to seek an injunction and declaratory relief against the 
respondent in the Pulaski County Circuit Court. This rule does not prohibit the 
Committee from seeking injunctive or declaratory relief in any circumstance 
that it believes warrants such relief. 

(iv) The content of any sanction letter or notification identified under this 
rule shall contain the following information to the extent available: 

a. Date or range of dates of the prohibited conduct; 

b. Location(s) of the prohibited conduct; 

c. Description of the prohibited conduct; 

d. Elements of the Committee’s finding(s) as set forth in Sections 12(C)(i) and 
12(C)Gi); and 

e. Any right the respondent may have to request relief and applicable 
deadlines as set forth within these rules. 

(D) The Committee may also refer cases to the appropriate prosecutor, the 
United States Attorney, the Attorney General of the State of Arkansas, or other 
appropriate authorities for investigation and possible prosecution or action. 

(13) Closed Files. When the Committee closes a file, the file must be 
retained in the records of the Committee for a period of at least five years. 

(A) Publication. The Committee’s final decisions shall be published on the 
Arkansas Judiciary website within thirty days of the date of the action. 

(14) Proceedings Before the Court. 

(A) Contempt. Violations of this rule, or of any injunction, other court order, 
or consent agreement issued pursuant to proceedings under this rule, are 
punishable as contempt. 

(B) Injunction and Equitable Relief. Regardless of whether the Committee 
seeks injunctive or declaratory relief based upon its determination that the 
respondent has engaged in the unauthorized practice of law, the complainant 
may petition the Pulaski County Circuit Court to enjoin the respondent from 
such activities. Upon petition of the Committee or the complainant, the 
Pulaski County Circuit Court shall have authority to issue a permanent 
injunction to restrain the unauthorized practice of law, together with such 
ancillary equitable remedies so as to afford complete relief, including but not 
limited to equitable monetary relief in the form of disgorgement, restitution, or 
reimbursement to those harmed by the conduct. 

(C) Original Proceeding. Notwithstanding any other rule, the Committee 
may initiate an original proceeding before the circuit court to seek an 
injunction against the unauthorized practice of law or seek declaratory relief, 
or for violation of an injunction or consent order issued previously pursuant to 
proceedings under this rule. 

(i) Service. Any petition filed by the Committee shall be served on the 
respondent or respondent’s designated counsel as provided in Arkansas Rule of 
Civil Procedure 4. 

(ii) Special Counsel. The court may, on motion of the Committee or on its own 
initiative, appoint a special counsel to represent the Committee and to present 
the Committee’s proof and argument in the proceeding. 
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(iii) Conduct of Proceedings. An original proceeding shall be governed by the 


Arkansas Rules of Civil Procedure. 


(iv) Notice of Appeal. Decisions of the circuit court are final and effective 
determinations that are subject to appellate review. Any party may file a notice 
of appeal with the Clerk of the Supreme Court and Court of Appeals within 
thirty days from the entry of the judgment by the court. 


(15) Immunity. 


(A) The Supreme Court Committee on the Unauthorized Practice of Law, its 
individual members, its agents, and employees and agents of the Committee 
are immune from suit or action for their activities in discharge of their duties 
under these Procedures, to the full extent of judicial immunity in Arkansas. 

(B) Except for perjury and false swearing, complainants, respondents, and 
any other persons providing information to the Committee regarding a 
complaint are immune from suit or action for all communications with the 
Committee, its agents, and employees and agents of the Committee. 


Publisher’s Notes. 

The revised Rules of Court Creating a Com- 
mittee on the Unauthorized Practice of Law 
was adopted by per curiam order on May 27, 
2021, and became effective immediately. 

The Supreme Court’s May 27, 2021, order 
also provided: “At the first meeting of the 
Committee after the effective date of this rule, 
the four current members of the Committee 
whose terms are set to expire on May 31, 2021, 
shall be permitted to serve the remainder of 
2021 and one year from January 1, 2022, in 
order to allow for an orderly transition to stag- 
gered terms. The other three members of the 
Committee, whose terms expire after May 31, 


2021, shall draw random term assignments of 
two or three years that begin on January 1, 
2022, and they shall serve those assigned terms 
regardless of their current appointed term. 
These members shall each be allowed to serve 
an additional three-year term after the expira- 
tion of the term assigned by their drawn term. 
Current members shall be allowed to serve 
without regard to the congressional district 
requirement of this rule. The additional two 
persons named to the Committee after the 
initial adoption of this rule shall be appointed 
in accordance with the congressional district 
requirement of this rule and shall serve three- 
year terms.” 
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ARKANSAS CODE OF JUDICIAL CONDUCT 


PREAMBLE. 

SCOPE. 

TERMINOLOGY. 

APPLICATION. 

CANON 1. A Judge Shall Uphold and Promote the Independence, Integrity, and Impartiality of 
the Judiciary, and Shall Avoid Impropriety and the Appearance of Impropriety 

CANON 2. A Judge Shall Perform the Duties of Judicial Office Impartially, Competently, and 
Diligently 

CANON 3. A Judge Shall Conduct the Judge’s Personal and Extrajudicial Activities to Minimize 
the Risk of Conflict with the Obligations of Judicial Office 

CANON 4. A Judge or Candidate for Judicial Office, or Judge-Elect Shall Not Engage in Political 
or Campaign Activity that Is Inconsistent with the Independence, Integrity, or 
Impartiality of the Judiciary 


Publisher’s Notes. duct was adopted by per curiam order on April 
The revised Arkansas Code of Judicial Con- 23, 2009 and became effective July 1, 2009. 


PREAMBLE. 


[1] An independent, fair and impartial judiciary is indispensable to our 
system of justice. The United States legal system is based upon the principle 
that an independent, impartial, and competent judiciary, composed of men and 
women of integrity, will interpret and apply the law that governs our society. 
Thus, the judiciary plays a central role in preserving the principles of justice 
and the rule of law. Inherent in all the Rules contained in this Code are the 
precepts that judges, individually and collectively, must respect and honor the 
judicial office as a public trust and strive to maintain and enhance confidence 
in the legal system. 

[2] Judges should maintain the dignity of judicial office at all times, and 
avoid both impropriety and the appearance of impropriety in their professional 
and personal lives. They should aspire at all times to conduct that ensures the 
greatest possible public confidence in their independence, impartiality, integ- 
rity, and competence. 

[3] The Arkansas Code of Judicial Conduct establishes standards for the 
ethical conduct of judges and judicial candidates. It is not intended as an 
exhaustive guide for the conduct of judges and judicial candidates, who are 
governed in their judicial and personal conduct by general ethical standards as 
well as by the Code. The Code is intended, however, to provide guidance and 
assist judges in maintaining the highest standards of judicial and personal 
conduct, and to provide a basis for regulating their conduct through disciplin- 
ary agencies. 


SCOPE. 


[1] The Arkansas Code of Judicial Conduct consists of four Canons, num- 
bered Rules under each Canon, and Comments that generally follow and 
explain each Rule. Scope and Terminology sections provide additional guid- 
ance in interpreting and applying the Code. An Application section establishes 
when the various Rules apply to a judge or judicial candidate. 

[2] The Canons state overarching principles of judicial ethics that all judges 
must observe. Although a judge may be disciplined only for violating a Rule, 
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the Canons provide important guidance in interpreting the Rules. Where a 
Rule contains a permissive term, such as “may” or “should,” the conduct being 
addressed is committed to the personal and professional discretion of the judge 
or candidate in question, and no disciplinary action should be taken for action 
or inaction within the bounds of such discretion. 

[3] The Comments that accompany the Rules serve two functions. First, they 
provide guidance regarding the purpose, meaning, and proper application of 
the Rules. They contain explanatory material and, in some instances, provide 
examples of permitted or prohibited conduct. Comments neither add to nor 
subtract from the binding obligations set forth in the Rules. Therefore, when a 
Comment contains the term “must,” it does not mean that the Comment itself 
is binding or enforceable; it signifies that the Rule in question, properly 
understood, is obligatory as to the conduct at issue. 

[4] Second, the Comments identify aspirational goals for judges. To imple- 
ment fully the principles of this Code as articulated in the Canons, judges 
should strive to exceed the standards of conduct established by the Rules, 
holding themselves to the highest ethical standards and seeking to achieve 
those aspirational goals, thereby enhancing the dignity of the judicial office. 

[5] The Rules of the Arkansas Code of Judicial Conduct are rules of reason 
that should be applied consistent with constitutional requirements, statutes, 
other court rules, and decisional law, and with due regard for all relevant 
circumstances. The Rules should not be interpreted to impinge upon the 
essential independence of judges in making judicial decisions. 

[6] Although the black letter of the Rules is binding and enforceable, it is not 
contemplated that every transgression will result in the imposition of disci- 
pline. Whether discipline should be imposed should be determined through a 
reasonable and reasoned application of the Rules, and should depend upon 
factors such as the seriousness of the transgression, the facts and circum- 
stances that existed at the time of the transgression, the extent of any pattern 
of improper activity, whether there have been previous violations, and the 
effect of the improper activity upon the judicial system or others. 

[7] The Code is not designed or intended as a basis for civil or criminal 
liability. Neither is it intended to be the basis for litigants to seek collateral 
remedies against each other or to obtain tactical advantages in proceedings 
before a court. 


TERMINOLOGY. 


“Aggregate,” in relation to contributions for a candidate, means not only 
contributions in cash or in kind made directly to a candidate’s campaign 
committee, but also all contributions made indirectly with the understanding 
that they will be used to support the election of a candidate or to oppose the 
election of the candidate’s opponent. See Rules 2.11 and 4.4. 

“Appropriate authority” means the authority having responsibility for 
initiation of disciplinary process in connection with the violation to be 
reported. See Rules 2.14 and 2.15. 

“Contribution” means both financial and in-kind contributions, such as 
goods, professional or volunteer services, advertising, and other types of 
assistance, which, if obtained by the recipient otherwise, would require a 
financial expenditure. See Rules 2.11, 2.13, 3.7, 4.1, and 4.4. 

“De minimis,” in the context of interests pertaining to disqualification of a 
judge, means an insignificant interest that could not raise a reasonable 
question regarding the judge’s impartiality. See Rule 2.11. 
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“Domestic partner” means a person with whom another person maintains 
a household and an intimate relationship, other than a person to whom he or 
she is legally married. See Rules 2.11, 2.13, 3.13, and 3.14. 

“Economic interest” means ownership of more than a de minimis legal or 
equitable interest. Except for situations in which the judge participates in the 
management of such a legal or equitable interest, or the interest could be 
substantially affected by the outcome of a proceeding before a judge, it does not 
include: 

(1) an interest in the individual holdings within a mutual or common 
investment fund; 

(2) an interest in securities held by an educational, religious, charitable, 
fraternal, or civic organization in which the judge or the judge’s spouse, 
domestic partner, parent, or child serves as a director, an officer, an advisor, or 
other participant; 

(3) a deposit in a financial institution or deposits or proprietary interests the 
judge may maintain as a member of a mutual savings association or credit 
union, or similar proprietary interests; or 

(4) an interest in the issuer of government securities held by the judge. 

See Rules 1.3 and 2.11. 

“Fiduciary” includes relationships such as executor, administrator, trustee, 
or guardian. See Rules 2.11, 3.2, and 3.8. 

“Impartial,” “impartiality,” and “impartially” mean absence of bias or 
prejudice in favor of, or against, particular parties or classes of parties, as well 
as maintenance of an open mind in considering issues that may come before a 
judge. See Canons 1, 2, and 4, and Rules 1.2, 2.2, 2.10, 2.11, 2.18, 3.1, 3.12, 
3.13,.4.1, and 4.2. 

“Impending matter” is a matter that is imminent or expected to occur in 
the near future. See Rules 2.9, 2.10, 3.13, and 4.1. 

“Impropriety” includes conduct that violates the law, court rules, or 
provisions of this Code, and conduct that undermines a judge’s independence, 
integrity, or impartiality. See Canon 1 and Rule 1.2. 

“Independence” means a judge’s freedom from influence or controls other 
than those established by law. See Canons 1 and 4, and Rules 1.2, 3.1, 3.12, 
3.13, and 4.2. 

“Integrity” means probity, fairness, honesty, uprightness, and soundness of 
character. See Canon 1 and Rule 1.2. 

“Judicial candidate” means any person, including a sitting judge, who is 
seeking selection for or retention in judicial office by election or appointment. 
A person becomes a candidate for judicial office as soon as he or she makes a 
public announcement of candidacy, declares or files as a candidate with the 
election or appointment authority, authorizes or, where permitted, engages in 
solicitation or acceptance of contributions or support, or is nominated for 
election or appointment to office. See Rules 2.11, 4.1, 4.2, and 4.4. 

“Knowingly,” “knowledge,” “known,” and “knows” mean actual knowl- 
edge of the fact in question. A person’s knowledge may be inferred from 
circumstances. See Rules 2.11, 2.13, 2.15, 2.16, 3.6, and 4.1. 

“Law” encompasses court rules as well as statutes, constitutional provi- 
sions, and decisional law. See Rules 1.1, 2.1, 2.2, 2.6, 2.7, 2.9, 3.1, 3.4, 3.9, 3.12, 
3.13, 3.14, 3.15, 4.1, 4.2, 4.4, and 4.5. 

“Member of the candidate’s family” means a spouse, domestic partner, 
child, grandchild, parent, grandparent, or other relative or person with whom 
the candidate maintains a close familial relationship. 
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“Member of the judge’s family” means a spouse, domestic partner, child, 
grandchild, parent, grandparent, or other relative or person with whom the 
judge maintains a close familial relationship. See Rules 3.7, 3.8, 3.10, and 3.11. 

“Member of a judge’s family residing in the judge’s household” means 
any relative of a judge by blood or marriage, or a person treated by a judge as 
a member of the judge’s family, who resides in the judge’s household. See Rules 
2.11 and 3.138. 

“Nonpublic information” means information that is not available to the 
public. Nonpublic information may include, but is not limited to, information 
that is sealed by statute or court order or impounded or communicated in 
camera, and information offered in grand jury proceedings, presentencing 
reports, dependency cases, or psychiatric reports. See Rule 3.5. 

“Pending matter” is a matter that has commenced. A matter continues to 
be pending through any appellate process until final disposition. See Rules 2.9, 
2.10, 3.13, and 4.1. 

“Personally solicit” means a direct request made by a judge or a judicial 
candidate for financial support or inkind services, whether made by letter, 
telephone, or any other means of communication. See Rule 4.1. 

“Political organization” means a political party or other group sponsored 
by or affiliated with a political party or candidate, the principal purpose of 
which is to further the election or appointment of candidates for political office. 
For purposes of this Code, the term does not include a judicial candidate’s 
campaign committee created as authorized by Rule 4.4. See Rules 4.1 and 4.2. 

“Public election” includes primary and general elections. See Rules 4.2 
and 4.4. 

“Third degree of relationship” includes the following persons: great- 
grandparent, grandparent, parent, uncle, aunt, brother, sister, child, grand- 
child, great-grandchild, nephew, and niece. See Rule 2.11. 


COMMENT and selection by appointment arises in limited 
[1] Regarding the term “judicial candidate,” situations, such as to fill a newly created judge- 
in Arkansas, there are no retention elections, ship or a vacancy. 


APPLICATION. 


The Application section establishes when the various Rules apply to a judge 
or judicial candidate. 


I. APPLICABILITY OF THIS CODE 


(A) The provisions of the Code apply to all full-time judges. Parts II through 
V of this section identify those provisions that apply to four distinct categories 
of part-time judges. The four categories of judicial service in other than a 
full-time capacity are necessarily defined in general terms because of the 
widely varying forms of judicial service. Canon 4 applies to judicial candidates. 

(B) Ajudge, within the meaning of this Code, is anyone who is authorized to 
perform judicial functions, including an officer such as a, magistrate, special 
master, referee, or member of the administrative law judiciary. Members of the 
executive branch, such as administrative law judges and hearing officers, are 
not subject to this Code. (Amended December 15, 2016.) 


COMMENT premised upon the supposition that a uniform 

[1] The Rules in this Code have been formu- system of ethical principles should apply to all 
lated to address the ethical obligations of any those authorized to perform judicial functions. 
person who serves a judicial function, and are [2] The determination of which category and, 
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accordingly, which specific Rules apply to an 
individual judicial officer, depends upon the 
facts of the particular judicial service. 

[3] In recent years many jurisdictions have 
created what are often called “problem solving” 
courts, in which judges are authorized by court 
rules to act in nontraditional ways. For ex- 
ample, judges presiding in drug courts and 


II. [Reserved] 


monitoring the progress of participants in those 
courts’ programs may be authorized and even 
encouraged to communicate directly with social 
workers, probation officers, and others outside 
the context of their usual judicial role as inde- 
pendent decision makers on issues of fact and 
law. 


Ill. CONTINUING PART-TIME JUDGE 


A judge who serves repeatedly on a part-time basis by election or under a 
continuing appointment, including a retired judge subject to recall who is 
permitted to practice law (“continuing part-time judge”), 

(A) is not required to comply: 

(1) with Rules 2.10(A) and 2.10(B) (Judicial Statements on Pending and 
Impending Cases), except while serving as a judge; or 

(2) at any time with Rules 3.4 (Appointments to Governmental Positions), 
3.8 (Appointments to Fiduciary Positions), 3.9 (Service as Arbitrator or 
Mediator), 3.10 (Practice of Law), 3.11 (Financial, Business, or Remunerative 
Activities), 3.14 (Reimbursement of Expenses and Waivers of Fees or Charges), 
3.15 (Reporting Requirements); and 

(B) shall not practice law in the court on which the judge serves, shall not 
appear in any criminal matter in the county in which the judge serves, and 
shall not act as a lawyer in a proceeding in which the judge has served as a 


judge or in any other proceeding related thereto. 


COMMENT 

[1] When a person who has been a continuing 
part-time judge is no longer a continuing part- 
time judge, including a retired judge no longer 
subject to recall, that person may act as a 
lawyer in a proceeding in which he or she has 
served as a judge or in any other proceeding 
related thereto only with the informed consent 
of all parties, and pursuant to any applicable 
Arkansas Rules of Professional Conduct. 

[2A] Paragraph (B) does not, as a general 
rule, prohibit a continuing part-time judge from 
practicing law. However the position of a judge 
in presiding over a criminal matter and then 
appearing as a criminal defense attorney in a 
court of general jurisdiction and opposing that 
same prosecutor creates an appearance of im- 
propriety, even when the proceedings are sepa- 
rate. Accordingly, continuing part time judges 


IV. PERIODIC PART-TIME JUDGE 


are prohibited from appearing in any criminal 
matter in the county where the judge serves, 
regardless of how the criminal matter arises. 

[3A] Because the position of the judge is 
paramount to the judge’s private law practice, 
the judge should be particularly sensitive to 
conflicts that may arise when the judge pre- 
sides over matters involving particular attor- 
neys and then, in his or her private law prac- 
tice, appears in adversary proceedings in a 
court of general jurisdiction opposing the same 
attorneys who appear before the judge. Oppos- 
ing counsel may be hampered in vigorous advo- 
cacy against an attorney who wears judicial 
robes and presides over cases involving that 
counsel. The primacy of judicial service and the 
obligation to avoid even the appearance of im- 
propriety mandate caution in accepting civil 
cases in disputed matters. 


A periodic part-time judge who serves or expects to serve repeatedly on a 
part-time basis, but under a separate appointment for each limited period of 


service or for each matter, 
(A) is not required to comply: 


(1) with Rule 2.10 (Judicial Statements on Pending and Impending Cases), 


except while serving as a judge; or 


(2) at any time with Rules 3.4 (Appointments to Governmental Positions), 
3.7 (Participation in Educational, Religious, Charitable, Fraternal, or Civic 
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Organizations and Activities), 3.8 (Appointments to Fiduciary Positions), 3.9 
(Service as Arbitrator or Mediator), 3.10 (Practice of Law), 3.11 (Financial, 
Business, or Remunerative Activities), 3.18 (Acceptance and Reporting of 
Gifts, Loans, Bequests, Benefits, or Other Things of Value), 3.15 (Reporting 
Requirements), 4.1 (Political and Campaign Activities of Judges and Judicial 
Candidates in General), and 4.5 (Activities of Judges Who Become Candidates 
for Nonjudicial Office); and 

(B) shall not practice law in the court on which the judge serves or in any 
court subject to the appellate jurisdiction of the court on which the judge 
serves, and shall not act as a lawyer in a proceeding in which the judge has 
served as a judge or in any other proceeding related thereto. 


V. PRO TEMPORE PART-TIME JUDGE 


A pro tempore part-time judge who serves or expects to serve once or only 
sporadically on a part-time basis under a separate appointment for each period 
of service or for each case heard is not required to comply: 

(A) except while serving as a judge, with Rules 1.2 (Promoting Confidence in 
the Judiciary), 2.4 (External Influences on Judicial Conduct), 2.10 (Judicial 
Statements on Pending and Impending Cases), or 3.2 (Appearances before 
Governmental Bodies and Consultation with Government Officials); or 

(B) at any time with Rules 3.4 (Appointments to Governmental Positions), 
3.6 (Affiliation with Discriminatory Organizations), 3.7 (Participation in Edu- 
cational, Religious, Charitable, Fraternal, or Civic Organizations and Activi- 
ties), 3.8 (Appointments to Fiduciary Positions), 3.9 (Service as Arbitrator or 
Mediator), 3.10 (Practice of Law), 3.11 (Financial, Business, or Remunerative 
Activities), 3.13 (Acceptance and Reporting of Gifts, Loans, Bequests, Benefits, 
or Other Things of Value), 3.15 (Reporting Requirements), 4.1 (Political and 
Campaign Activities of Judges and Judicial Candidates in General), and 4.5 
(Activities of Judges Who Become Candidates for Nonjudicial Office). 


VI. TIME FOR COMPLIANCE 


A person to whom this Code becomes applicable shall comply immediately 
with its provisions, except that those judges to whom Rules 3.8 (Appointments 
to Fiduciary Positions) and 3.11 (Financial, Business, or Remunerative Activi- 
ties) apply shall comply with those Rules as soon as reasonably possible, but in 
no event later than one year after the Code becomes applicable to the judge. 


COMMENT 

[1] If serving as a fiduciary when selected as 
judge, a new judge may, notwithstanding the 
prohibitions in Rule 3.8, continue to serve as 
fiduciary, but only for that period of time nec- 
essary to avoid serious adverse consequences to 
the beneficiaries of the fiduciary relationship 


and in no event longer than one year. Similarly, 
if engaged at the time of judicial selection in a 
business activity, a new judge may, notwith- 
standing the prohibitions in Rule 3.11, continue 
in that activity for a reasonable period but in no 
event longer than one year. 


548 


Canon 1 


ARKANSAS CODE OF JUDICIAL CONDUCT 


Canon 1 


CANON 1 
A JUDGE SHALL UPHOLD AND PROMOTE THE 
INDEPENDENCE, INTEGRITY, AND IMPARTIALITY OF 
THE JUDICIARY, AND SHALL AVOID IMPROPRIETY 
AND THE APPEARANCE OF IMPROPRIETY 


Rule 
Rule 1.1. Compliance with the Law. 


Rule 1.2. Promoting Confidence in the Judiciary. 


Rule 1.3. Avoiding Abuse of the Prestige of Judicial Office. 


RESEARCH REFERENCES 


Ark. L. Rev. 
Recent Developments — Arkansas Code of 
Judicial Conduct, 46 Ark. L. Rev. 1047. 


CASE NOTES 


In General. 

As officers of the court, lawyers must vigor- 
ously pursue their clients’ interests, but they 
must do so with respect for the court; on the 
other hand, when others lose their composure 
and depart from professional demeanor, a judge 
is expected to keep his or hers intact and to 
assure that the proceedings are conducted in 
the most dignified manner possible. Skokos v. 
Gray, 318 Ark. 571, 886 S.W.2d 618 (1994). 

Where circuit court judge was arrested for 
driving while intoxicated, failure to register a 
vehicle, and unlawful use of dealer tag, the 
Arkansas Supreme Court concurred with the 
recommendation of the Arkansas Judicial Dis- 
cipline and Disability Commission that a tem- 
porary suspension with pay, pending the out- 
come of any disciplinary determination 
resulting from three criminal charges filed, was 
proper; the judge and others involved would 
likely have been called as witnesses in future 
proceedings and their credibility would have 
been an issue. In re Davis, 358 Ark. 351, 189 
S.W.3d 444 (2004). 


Definitions. 

A special master is a judge subject to the 
Code of Judicial Conduct. Horton v. Ferrell, 335 
Ark. 366, 981 S.W.2d 88 (1998). 

A judge violated this canon and Canon 2A by 
failing to honor a subrogation contract that he 
and a client executed, by issuing insufficient 
checks on his operating account for the pur- 


chase of goods, services, and the payment of 
debts, by failing to pay his 1994 federal per- 
sonal income tax, and by operating a motor 
vehicle with a fictitious license plate tag. Judi- 
cial Discipline & Disability Comm’n v. Thomp- 
son, 341 Ark. 253, 16 S.W.3d 212 (2000). 


Disqualification of Judge. 

Where the circuit court suspected judge shop- 
ping and heard testimony, it concluded that the 
citizen retained the attorney to force recusal; 
although the citizen concluded that he would be 
better served by a judge other than the circuit 
court judge, the desire for a different judge did 
not support disqualification of a judge. Valley v. 
Phillips County Election Comm’n, 357 Ark. 494, 
183 S.W.3d 557 (2004). 


Disqualification Properly Denied. 

Court rejected a citys argument that the 
circuit court erred in failing to recuse a judge 
who had served as a city attorney for appellee 
and who had represented appellee in a similar 
action against appellant before taking the 
bench. The court found no allegation of actual 
bias nor any demonstration by the city of preju- 
dice. City of Rockport v. City of Malvern, 2010 
Ark. 449, 374 S.W.3d 660 (2010). 


Cited: 

Dolphin v. Wilson, 328 Ark. 1, 942 S.W.2d 815 
(1997); Ark. Judicial Discipline & Disability 
Comm'n v. Simes, 2011 Ark. 1938, 381 S.W.3d 
764 (2011). 
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Rule 1.3 


Rule 1.1. Compliance with the Law. 


A judge shall comply with the law, including the Arkansas Code of Judicial 


Conduct. 


Rule 1.2. Promoting Confidence in the Judiciary. 


A judge shall act at all times in a manner that promotes public confidence in 
the independence, integrity, and impartiality of the judiciary, and shall avoid 
impropriety and the appearance of impropriety. 


COMMENT 

[1] Public confidence in the judiciary is 
eroded by improper conduct and conduct that 
creates the appearance of impropriety. This 
principle applies to both the professional and 
personal conduct of a judge. 

[2] A judge should expect to be the subject of 
public scrutiny that might be viewed as bur- 
densome if applied to other citizens, and must 
accept the restrictions imposed by the Code. 

[3] Conduct that compromises or appears to 
compromise the independence, integrity, and 
impartiality of a judge undermines public con- 
fidence in the judiciary. Because it is not prac- 
ticable to list all such conduct, the Rule is 
necessarily cast in general terms. 

[4] Judges should participate in activities 
that promote ethical conduct among judges and 
lawyers, support professionalism within the 
judiciary and the legal profession, and promote 
access to justice for all. 

[5] Actual improprieties include violations of 


law, court rules or provisions of this Code. The 
test for appearance of impropriety is whether 
the conduct would create in reasonable minds a 
perception that the judge violated this Code or 
engaged in other conduct that reflects ad- 
versely on the judge’s honesty, impartiality, 
temperament, or fitness to serve as a judge. 

[6] A judge should initiate and participate in 
community outreach activities for the purpose 
of promoting public understanding of and con- 
fidence in the administration of justice. In con- 
ducting such activities, the judge must act in a 
manner consistent with this Code. 


RESEARCH REFERENCES 


U. Ark. Little Rock L.J. 

Elizabeth James, Note: Confusion, Clarifica- 
tion and Continued Considerations: A Closer 
Look at Arkansas’s Judicial Disqualification 
Rules in Light of Ferguson v. State, 40 U. Ark. 
Little Rock L. Rev. 283 (2017). 


CASE NOTES 


Recusal Not Required. 

Supreme Court justice concluded that she 
was to remain on a case when a party moved for 
her recusal based on campaign contributions 
that the justice’s campaign committee accepted 
from the other litigant; the contributions 
($20,000) were insufficient to warrant disquali- 
fication in an unopposed race, there was no 


allegation that the other litigant or any of the 
litigant’s companies hosted fundraisers or coor- 
dinated activities with the committee, and the 
timing between the campaign and the proceed- 
ing was a sufficient cooling-off period. Robinson 
Nursing & Rehab. Ctr., LLC v. Phillips, 2016 
Ark. 388, 502 S.W.3d 519 (2016). 


Rule 1.3. Avoiding Abuse of the Prestige of Judicial Office. 


A judge shall not abuse the prestige of judicial office to advance the personal 
or economic interests of the judge or others, or allow others to do so. 


COMMENT 

[1] It is improper for a judge to use or attempt 
to use his or her position to gain personal 
advantage or deferential treatment of any kind. 
For example, it would be improper for a judge to 


allude to his or her judicial status to gain 
favorable treatment in encounters with traffic 
officials. Similarly, a judge must not use judicial 
letterhead to gain an advantage in conducting 
his or her personal business. 
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[2] Ajudge may provide a reference or recom- 
mendation for an individual based upon the 
judge’s personal knowledge. The judge may use 
official letterhead if the judge indicates that the 
reference is personal and if there is no likeli- 
hood that the use of the letterhead would rea- 
sonably be perceived as an attempt to exert 
pressure by reason of the judicial office. 

[3] Judges may participate in the process of 
judicial selection by cooperating with appoint- 
ing authorities and screening committees, and 
by responding to inquiries from such entities 
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concerning the professional qualifications of a 
person being considered for judicial office. 

[4] Special considerations arise when judges 
write or contribute to publications of for-profit 
entities, whether related or unrelated to the 
law. A judge should not permit anyone associ- 
ated with the publication of such materials to 
exploit the judge’s office in a manner that 
violates this Rule or other applicable law. In 
contracts for publication of a judge’s writing, 
the judge should retain sufficient control over 
the advertising to avoid such exploitation. 


CANON 2 


A JUDGE SHALL PERFORM THE DUTIES OF JUDICIAL 
OFFICE IMPARTIALLY, COMPETENTLY, AND 
DILIGENTLY 


Rule 


Rule 2.1. Giving Precedence to the Duties of Judicial Office. 


Rule 2.2. Impartiality and Fairness. 
Rule 2.3. Bias, Prejudice, and Harassment. 


Rule 2.4. External Influences on Judicial Conduct. 
Rule 2.5. Competence, Diligence, and Cooperation. 


Rule 2.6. Ensuring the Right to Be Heard. 
Rule 2.7. Responsibility to Decide. 


Rule 2.8. Decorum, Demeanor, and Communication with Jurors. 


Rule 2.9. Ex Parte Communications. 
Rule 2.10. 
Rule 2.11. 
Rule 2.12. 
Rule 2.13. 
Rule 2.14. 
Rule 2.15. 
Rule 2.16. 


Disqualification. 

Supervisory Duties. 
Administrative Appointments. 
Disability and Impairment. 


RESEARCH REFERENCES 


ALR. 

Disqualification or Recusal of Judge Based 
Upon Use or Attributed Use of Social Media. 33 
A.L.R.7th Art. 9 (2018). 


Judicial Statements on Pending and Impending Cases. 


Responding to Judicial and Lawyer Misconduct. 
Cooperation with Disciplinary Authorities. 


Ark. L. Rev. 
Recent Developments — Arkansas Code of 
Judicial Conduct, 46 Ark. L. Rev. 1047. 


CASE NOTES 


In General. 

Where circuit court judge was arrested for 
driving while intoxicated, failure to register a 
vehicle, and unlawful use of dealer tag, the 
Arkansas Supreme Court concurred with the 
recommendation of the Arkansas Judicial Dis- 
cipline and Disability Commission that a tem- 
porary suspension with pay, pending the out- 
come of any disciplinary determination 
resulting from three criminal charges filed, was 
proper; the judge and others involved would 
likely have been called as witnesses in future 
proceedings and their credibility would have 
been an issue. In re Davis, 358 Ark. 351, 189 
S.W.3d 444 (2004). 


Abuse of Discretion. 

Even if the granting of a continuance may 
have been lenient, such did not rise to the level 
of bias or prejudice required for the court to 
reverse a decision on the merits and disqualify 
a trial judge for abuse of his discretion in 
declining to recuse. Black v. Van Steenwyk, 333 
Ark. 629, 970 S.W.2d 280 (1998). 


Appellate Review. 

The decision to recuse is within the trial 
court’s discretion and will not be reversed ab- 
sent a showing of bias or prejudice on the part 
of the trial court. Lofton v. State, 57 Ark. App. 
226, 944 S.W.2d 131 (1997). 
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Attorney-Judge Relationship. 

A trial judge need not recuse simply because 
that judge has previously prosecuted the defen- 
dant for separate crimes which might be used 
for sentence enhancement purposes, particu- 
larly when considerable time has passed since 
the earlier prosecutions. Turner v. State, 325 
Ark. 237, 926 S.W.2d 843 (1996). 

Chancellor not required to recuse where at- 
torney for one party had previously represented 
the chancellor in an unrelated matter. Noland 
v. Noland, 326 Ark. 617, 932 S.W.2d 341 (1996). 


Bias Not Shown. 

Recusal not required where the defendant 
did not allege any specific instances of bias or 
show that he was prejudiced and where a jury 
determined the defendant’s guilt. Keene v. 
State, 56 Ark. App. 42, 9388 S.W.2d 859 (1997). 

Even if the granting of a continuance may 
have been lenient, such did not rise to the level 
of bias or prejudice required for the court to 
reverse a decision on the merits and disqualify 
a trial judge for abuse of his discretion in 
declining to recuse. Black v. Van Steenwyk, 333 
Ark. 629, 970 S.W.2d 280 (1998). 

Trial judge did not err in denying defendant’s 
motions to recuse; defendant failed to show 
that recusal was required by the fact that the 
judge, a former prosecutor, had previoiusly 
prosecuted defendant, nor was recusal required 
by the remand of defendant’s initial conviction, 
the judge’s decision to increase bond, or the 
judge’s threat to have defendant’s mouth taped 
closed to prevent disruption of a pretrial hear- 
ing. Irvin v. State, 345 Ark. 541, 49 S.W.3d 635 
(2001). 

Sister presented no convincing argument or 
authority that the trial judge was required to 
act further upon her request that he recuse 
himself; the mere fact that the judge knew their 
family and had been previously concerned 
about the mother during her stay in intensive 
care were not sufficient to demonstrate bias. 
Kimbrough v. Kimbrough, 83 Ark. App. 179, 119 
S.W.3d 66 (2003). 

Prior to his capital murder trial, defendant 
filed a motion to seek recusal of the circuit 
judge; specifically, defendant argued that the 
circuit judge could have had an interest in the 
case as well as that there was an appearance of 
bias. Despite defendant’s allegations, however, 
the circuit judge explained that he did not know 
the victims or any defendant, and the circuit 
court did not err in refusing to recuse himself. 
Stephenson v. State, 373 Ark. 134, 282 S.W.3d 
772 (2008). 

Denial of the mother’s motion for recusal of 
the judge based upon her prior complaint 
against the trial court judge for the failure to 
render a prompt and expedient decision was 
proper because the trial judge stated that he 
had no animosity toward the mother, that he 
understood that her actions were not without 
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reason, and that he believed that she was 
justified. The trial judge assured the mother 
that he would give her a fair and impartial 
hearing; therefore, the mother failed to show 
prejudice and failed to demonstrate bias in the 
record. Mathews v. Schumacher, 2010 Ark. App. 
155, 375 S.W.3d 31 (2010). 

Property owners’ motion to recuse was prop- 
erly denied as the mere fact of adverse rulings 
is insufficient to show bias, and a circuit court 
is not required to hold a hearing on a pending 
motion. Watkins v. Ark. Dep’t of Agric., 2018 
Ark. App. 460, 560 S.W.3d 814 (2018). 


Bias Shown. 

A judge violated this Canon and Canon 2 
where the judge, upon seeing that the petition 
involved a particular department store, tried to 
find another judge to review the petition be- 
cause he and his wife held a significant amount 
of the department store’s stock, but was unable 
to locate an immediately available judge, and 
where, because the matter requested a tempo- 
rary restraining order, the judge proceeded to 
review the pleadings and granted the tempo- 
rary restraining order. Huffman v. State Judi- 
cial Discipline & Disability Comm’n, 344 Ark. 
274, 42 S.W.3d 386 (2001). 


Burden of Proof. 

Judges are presumed to be impartial and the 
party seeking disqualification bears a substan- 
tial burden in proving otherwise. Gentry v. 
State, 47 Ark. App. 117, 886 S.W.2d 885 (1994). 

Defendant did not meet her burden of prov- 
ing that the judge, a former law partner of the 
plaintiff, was biased and therefore should re- 
cuse. Dolphin v. Wilson, 328 Ark. 1, 942 S.W.2d 
815 (1997). 

In construing subsection E of this canon, 
there is a presumption of impartiality, and the 
party seeking disqualification has the burden of 
proving otherwise. Lofton v. State, 57 Ark. App. 
226, 944 S.W.2d 131 (1997). 


Business Relationship. 

Defendant did not meet her burden of prov- 
ing that the judge, a former law partner of the 
plaintiff, was biased and therefore should re- 
cuse. Dolphin v. Wilson, 328 Ark. 1, 942 S.W.2d 
815 (1997). 

A judge violated this Canon and Canon 3 
where the judge, upon seeing that the petition 
involved a particular department store, tried to 
find another judge to review the petition be- 
cause he and his wife held a significant amount 
of the department store’s stock, but was unable 
to locate an immediately available judge, and, 
where, because the matter requested a tempo- 
rary restraining order, the judge proceeded to 
review the pleadings and granted the tempo- 
rary restraining order. Huffman v. State Judi- 
cial Discipline & Disability Comm’n, 344 Ark. 
274, 42 S.W.3d 386 (2001). 
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Class Action. 

Because the judge had no interest in the 
underlying action beyond that of the general 
interest which any other taxpayer or property 
owner had, he did not have a personal or 
pecuniary interest of the type that disqualified 
a judge. Worth v. Benton County Circuit Court, 
351 Ark. 149, 89 S.W.3d 891 (2002). 


Conduct During Trial. 

Although the trial judge’s conduct seemed 
inappropriately adversarial to defendant’s 
counsel, the mere happenstance that the judge 
expressed an opinion on a matter under consid- 
eration did not automatically disqualify him 
from further participation. Sheridan v. State, 
313 Ark. 23, 852 S.W.2d 772 (1993) (decision 
under prior law). 


Discretion of Court. 

The decision to disqualify from a case is 
discretionary with a judge and a judge’s deci- 
sion in this regard will not be reversed absent 
an abuse of that discretion. Sheridan v. State, 
313 Ark. 23, 852 S.W.2d 772 (1993) (decision 
under prior law); Gentry v. State, 47 Ark. App. 
117, 886 S.W.2d 885 (1994). 

Both Ark. Const., Art. 7, § 20, and this canon 
provide that judges must refrain from presiding 
over cases in which they might be interested 
and avoid all appearances of bias; on appeal, a 
judge’s decision not to recuse is affirmed when 
there is no abuse of discretion. Reel v. State, 
318 Ark. 565, 886 S.W.2d 615 (1994). 

The decision by a judge whether or not to 
recuse lies within the judge’s discretion, and 
certiorari does not lie to control a judge’s dis- 
cretion. Skokos v. Gray, 318 Ark. 571, 886 
S.W.2d 618 (1994). 


Disqualification. 

Absent a statutory provision to the contrary, 
a determination of disqualification will not pre- 
vent a judge from reassuming full jurisdiction if 
the disqualification has been removed. Mat- 
thews v. State, 313 Ark. 327, 854 S.W.2d 339 
(1993) (decision under prior law). 

The Canons suggest that a judge disqualify 
when his impartiality might reasonably be 
questioned. Carton v. Missouri Pac. R.R., 315 
Ark. 5, 865 S.W.2d 635 (1993) (decision under 
prior law). 

Although judge had been a victim of some of 
the same crimes charged against defendant, he 
was not required to disqualify himself. Reel v. 
State, 318 Ark. 565, 886 S.W.2d 615 (1994). 

Where judge’s prior knowledge in a case came 
from previous judicial proceedings in the same 
case, the judge’s alleged personal knowledge 
did not require him to recuse. Gentry v. State, 
47 Ark. App. 117, 886 S.W.2d 885 (1994). 

Because the judge had no interest in the 
underlying action beyond that of the general 
interest which any other taxpayer or property 
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owner had, he did not have a personal or 
pecuniary interest of the type that disqualified 
a judge. Worth v. Benton County Circuit Court, 
351 Ark. 149, 89 S.W.3d 891 (2002). 

Where circuit court judge was arrested for 
driving while intoxicated, failure to register a 
vehicle, and unlawful use of dealer tag, the 
Arkansas Supreme Court concurred with the 
recommendation of the Arkansas Judicial Dis- 
cipline and Disability Commission that a tem- 
porary suspension with pay, pending the out- 
come of any disciplinary determination 
resulting from three criminal charges filed, was 
proper; the judge and others involved would 
likely have been called as witnesses in future 
proceedings and their credibility would have 
been an issue. In re Davis, 358 Ark. 351, 189 
S.W.3d 444 (2004). 


Disqualification Properly Denied. 

Court rejected a city’s argument that the 
circuit court erred in failing to recuse a judge 
who had served as a city attorney for appellee 
and who had represented appellee in a similar 
action against appellant before taking the 
bench. The court found no allegation of actual 
bias nor any demonstration by the city of preju- 
dice. City of Rockport v. City of Malvern, 2010 
Ark. 449, 374 S.W.3d 660 (2010). 


Family Influences. 

Argument that the trial judge should have 
recused himself because his son was employed 
in the prosecutor’s office held without merit 
where the trial judge stated that his son was 20 
years old, that he no longer lived in the judge’s 
home, and that he was a part-time temporary 
employee as an errand boy in the hot checks 
division of the prosecutor’s office; the relation- 
ship was so insignificant it was simply not a 
factor. Young v. State, 316 Ark. 225, 871 S.W.2d 
373 (1994). 

Allowing a trial judge’s spouse to serve as a 
juror in a case where the trial judge presided 
created an appearance of impropriety; there- 
fore, the trial judge should have excused his 
wife for cause. Elmore v. State, 355 Ark. 620, 
144 S.W.3d 278 (2004). 


Formal Opinions. 

The fact that a justice wrote a dissenting 
opinion, which involved some of the same ques- 
tions presented in a different appeal, is not a 
valid reason for recusal under this canon. 
United States Term Limits, Inc. v. Hill, 315 
Ark. 685, 870 S.W.2d 383 (1994). 


Former Prosecutor. 

Argument that the trial judge should have 
recused because his son was employed in the 
prosecutor’s office held without merit where the 
trial judge stated that his son was 20 years old, 
that he no longer lived in the judge’s home, and 
that he was a part-time temporary employee as 
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an errand boy in the hot checks division of the 
prosecutor’s office; the relationship was so in- 
significant it was simply not a factor. Young v. 
State, 316 Ark. 225, 871 S.W.2d 373 (1994). 

Although the defendant argued that the trial 
judge should have recused from considering his 
Rule 37 petition because the trial judge, before 
he assumed the bench, prosecuted defendant on 
an unrelated matter ten years prior to the filing 
of the charges on which he is presently incar- 
cerated, and that the trial judge gained addi- 
tional knowledge about defendant when he 
represented him on a civil matter, and that the 
judge played a role in defendant return from 
the Act 309 program in Lawrence County, the 
trial court properly denied the motion to recuse. 
Beshears v. State, 329 Ark. 469, 947 S.W.2d 789 
(1997). 

Recusal was not warranted where the judge 
who served as prosecutor during the investiga- 
tion of defendant was not the prosecutor at the 
time the defendant was arrested; the judge was 
not “of counsel” in the defendant’s case. Lofton 
v. State, 57 Ark. App. 226, 944 S.W.2d 131 
(1997). 


Master. 

Where a master conducted an independent 
investigation and obtained evidence in an ex 
parte communication manner, he violated the 
canon and would be relieved of responsibility 
for further conduct of his assignment. Horton v. 
Ferrell, 335 Ark. 366, 981 S.W.2d 88 (1998). 


Personal Knowledge. 

The personal knowledge of a judge, gleaned 
from previous judicial proceedings, does not fall 
under the “personal knowledge” category of 
former subdivision C(1)(a) of Canon 3 (now 
Rule 2.11(A)(1) of this Canon). Sheridan v. 
State, 313 Ark. 23, 852 S.W.2d 772 (1993). 


Recusal. 

The fact that a justice wrote a dissenting 
opinion, which involved some of the same ques- 
tions presented in a different appeal, is not a 
valid reason for recusal under this canon. 
United States Term Limits, Inc. v. Hill, 315 
Ark. 685, 870 S.W.2d 383 (1994). 

A trial judge’s development of opinions, bi- 
ases, or prejudices during a trial do not make 
the trial judge so biased as to require recusal 
from further proceedings in the case; further, 
adverse rulings do not, in themselves, demon- 
strate bias. Carmical v. McAfee, 68 Ark. App. 
3138, 7 S.W.3d 350 (1999). 

A trial judge is not required to recuse if his or 
her former law partner is counsel in the pro- 
ceeding at hand. Carmical v. McAfee, 68 Ark. 
App. 313, 7 S.W.3d 350 (1999). 

The ‘trial court was not required to recuse 
itself in a murder prosecution on the basis of a 
communication between the court and the vic- 
tim’s wife in which the court asked the wife to 
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cooperate with an order which allowed the 
defendant to view the crime scene, i.e., the 
victim’s home. Kail v. State, 341 Ark. 89, 14 
S.W.3d 878 (2000). 

Where petitioner asserted that because of his 
proposed amendment limiting salaries and 
other benefits of public servants, including 
those of the justices, there was an appearance 
of bias on the part of the justices since they had 
a financial interest in the matter that required 
their recusal, even if the supreme court had 
original jurisdiction to initially consider a claim 
based on illegal exactions, the justices still 
would have been empowered and duty bound to 
consider and decide the issues petitioner 
strived to raise under the “Rule of Necessity,” 
under former subdivision E(1) of Canon 3 (now 
Rule 2.11 of this Canon). White v. Priest, 348 
Ark. 135, 73 S.W.3d 572, cert. denied, 537 U.S. 
949, 123 S. Ct. 381, 154 L. Ed. 2d 295 (2002). 

The fact the victim’s sister was an employee 
of the trial judge’s former law firm, and that 
defendant’s counsel had ran against the judge 
in a past election, intended to run against the 
judge again, and had been jailed for contempt 
by the judge in the past, was not grounds for 
the judge’s recusal. Holder v. State, 354 Ark. 
364, 124 S.W.3d 439 (2003). 

State’s appeal of a trial judge’s failure to 
recuse himself from a sentencing hearing was 
not appealable under Ark. R. App. P. Crim. 3(c) 
because this issue was based on the particular 
facts of the case; it was not a case requiring an 
interpretation of criminal rules with wide- 
spread ramification. After having ex parte com- 
munication with a juror between the jurys 
verdict and the sentencing hearing, the judge 
reduced the sentence entered by the jury and 
removed the fine in an assault case; the State 
contended that the judge should have recused 
himself. Barritt v. State, 372 Ark. 395, 277 
S.W.3d 211 (2008). 

Circuit judge was reprimanded for violating 
Ark. Code Jud. Conduct Canons 2(A) and 
3(B)(2) where the judge conducted Ark. R. Civ. 
P. 11 proceedings before the court attempted to 
determine the falsity of the allegations in a 
motion for recusal, and the court ultimately 
failed to establish that the allegations were 
false. Ark. Judicial Discipline & Disability 
Comm'n v. Simes, 2011 Ark. 193, 381 S.W.3d 
764 (2011). 

Trial court erred in denying an administra- 
tor’s motion to recuse without affording him a 
hearing because the administrator alleged that 
the trial judge had exhibited both apparent and 
actual bias against his attorney such that the 
judge’s impartiality was reasonably brought 
into question and the administrator’s request 
for a hearing on his motion clearly consisted of 
more than conclusory allegations of bias or 
prejudice. Ferren v. USAA Ins. Co., 2015 Ark. 
App. 477, 469 S.W.3d 805 (2015). 
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Sufficiency of Evidence. 

Evidence was sufficient to show that chancel- 
lor exhibited the appearance of bias. City of 
Jacksonville v. Venhaus, 302 Ark. 204, 788 
S.W.2d 478 (1990) (decision under prior law). 

A judge violated Canon 1 and this canon by 
failing to honor a subrogation contract that he 
and a client executed, by issuing insufficient 
checks on his operating account for the pur- 
chase of goods, services, and the payment of 
debts, by failing to pay his 1994 federal per- 
sonal income tax, and by operating a motor 
vehicle with a fictitious license plate tag. Judi- 
cial Discipline & Disability Comm’n v. Thomp- 
son, 341 Ark. 253, 16 S.W.3d 212 (2000). 
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Cited: 

Duty v. State, 45 Ark. App. 1, 871 S.W.2d 400 
(1994); Noland v. Noland, 326 Ark. 617, 932 
S.W.2d 341 (1996); Sturgis v. Skokos, 335 Ark. 
41,977 S.W.2d 217 (1998); Judicial Discipline & 
Disability Comm’n v. Thompson, 341 Ark. 253, 
16 S.W.3d 212 (2000); Urquhart v. Davis, 341 
Ark. 653, 19 S.W.3d 21 (2000); SEECO, Ince. v. 
Hales, 341 Ark. 673, 22 S.W.3d 157 (2000); 
Walls v. State, 341 Ark. 787, 20 S.W.3d 322 
(2000). 


Rule 2.1. Giving Precedence to the Duties of Judicial Office. 


The duties of judicial office, as prescribed by law, shall take precedence over 
all of a judge’s personal and extrajudicial activities. 


COMMENT 

[1] To ensure that judges are available to 
fulfill their judicial duties, judges must conduct 
their personal and extrajudicial activities to 
minimize the risk of conflicts that would result 
in frequent disqualification. See Canon 3. 


[2] Although it is not a duty of judicial office 
unless prescribed by law, judges are encour- 
aged to participate in activities that promote 
public understanding of and confidence in the 
justice system. 


Rule 2.2. Impartiality and Fairness. 


(A) Ajudge shall uphold and apply the law, and shall perform all duties of 


judicial office fairly and impartially. 


(B) Ajudge may make reasonable accommodations, consistent with the law 
and court rules, to facilitate the ability of all litigants to be fairly heard. 


(Amended December 15, 2016.) 


COMMENT 

[1] To ensure impartiality and fairness to all 
parties, a judge must be objective and open- 
minded. 

[2] Although each judge comes to the bench 
with a unique background and personal phi- 
losophy, a judge must interpret and apply the 
law without regard to whether the judge ap- 
proves or disapproves of the law in question. 

[3] When applying and interpreting the law, a 
judge sometimes may make good-faith errors of 
fact or law. Errors of this kind do not violate 
this Rule. 

[4] The growth in litigation involving self- 
represented litigants and the responsibility of 
courts to promote access to justice warrant 


reasonable flexibility by judges, consistent with 
the law and court rules, to ensure that all 
litigants are fairly heard. Examples of accom- 
modations that may be made include but are 
not limited to (1) making referrals to any re- 
sources available to assist the litigant in the 
preparation of the case; (2) liberally construing 
pleadings to facilitate consideration of the is- 
sues raised; (3) providing general information 
about proceeding and foundational require- 
ments; (4) attempting to make legal concepts 
understandable by using plain language when- 
ever possible; (5) asking neutral questions to 
elicit or clarify information; (5) modifying the 
traditional order of taking evidence; and (6) 
explaining the basis for a ruling. 


Rule 2.3. Bias, Prejudice, and Harassment. 


(A) Ajudge shall perform the duties of judicial office, including administra- 


tive duties, without bias or prejudice. 


(B) A judge shall not, in the performance of judicial duties, by words or 
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conduct manifest bias or prejudice, or engage in harassment, and shall not 
permit court staff, court officials, or others subject to the judge’s direction and 


control to do so. 


(C) Ajudge shall require lawyers in proceedings before the court to refrain 
from manifesting bias or prejudice, or engaging in harassment, against 


parties, witnesses, lawyers, or others. 


(D) The restrictions of paragraphs (B) and (C) do not preclude judges or 
lawyers from making legitimate reference to personal characteristics when 
they are relevant to an issue in a proceeding. 


COMMENT 

[1] Ajudge who manifests bias or prejudice in 
a proceeding impairs the fairness of the pro- 
ceeding and brings the judiciary into disrepute. 

[2] Examples of manifestations of bias or 
prejudice include but are not limited to epi- 
thets; slurs; demeaning nicknames; negative 
stereotyping; attempted humor based upon ste- 
reotypes; threatening, intimidating, or hostile 
acts; suggestions of connections between race, 
ethnicity, or nationality and crime; and irrel- 
evant references to personal characteristics. 
Even facial expressions and body language can 
convey to parties and lawyers in the proceed- 


ing, jurors, the media, and others an appear- 
ance of bias or prejudice. A judge must avoid 
conduct that may reasonably be perceived as 
prejudiced or biased. 

[3] Harassment, as referred to in paragraphs 
(B) and (C), is verbal or physical conduct that 
denigrates or shows hostility or aversion to- 
ward a person on the basis of personal charac- 
teristics. 

[4] Sexual harassment includes but is not 
limited to sexual advances, requests for sexual 
favors, and other verbal or physical conduct of a 
sexual nature that is unwelcome. 


Rule 2.4. External Influences on Judicial Conduct. 


(A) Ajudge shall not be swayed by public clamor or fear of criticism. 

(B) A judge shall not permit family, social, political, financial, or other 
interests or relationships to influence the judge’s judicial conduct or judgment. 

(C) Ajudge shall not convey or permit others to convey the impression that 
any person or organization is in a position to influence the judge. 


COMMENT 

[1] An independent judiciary requires that 
judges decide cases according to the law and 
facts, without regard to whether particular 
laws or litigants are popular or unpopular with 


the public, the media, government officials, or 
the judge’s friends or family. Confidence in the 
judiciary is eroded if judicial decision making is 
perceived to be subject to inappropriate outside 
influences. 


Rule 2.5. Competence, Diligence, and Cooperation. 


(A) A judge shall perform judicial and administrative duties, competently 


and diligently. 


(B) A judge shall cooperate with other judges and court officials in the 


administration of court business. 


COMMENT 

[1] Competence in the performance of judicial 
duties requires the legal knowledge, skill, thor- 
oughness, and preparation reasonably neces- 
sary to perform a judge’s responsibilities of 
judicial office. 

[2] A judge should seek the necessary docket 
time, court staff, expertise, and resources to 
discharge all adjudicative and administrative 
responsibilities. 

[3] Prompt disposition of the court’s business 
requires a judge to devote adequate time to 
judicial duties, to be punctual in attending 


court and expeditious in determining matters 
under submission, and to take reasonable mea- 
sures to ensure that court officials, litigants, 
and their lawyers cooperate with the judge to 
that end. 

[4] In disposing of matters promptly and 
efficiently, a judge must demonstrate due re- 
gard for the rights of parties to be heard and to 
have issues resolved without unnecessary cost 
or delay. A judge should monitor and supervise 
cases in ways that reduce or eliminate dilatory 
practices, avoidable delays, and unnecessary 
costs. 
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Rule 2.6. Ensuring the Right to Be Heard. 


(A) A judge shall accord to every person who has a legal interest in a 
proceeding, or that person’s lawyer, the right to be heard according to law. 

(B) A judge may encourage parties to a proceeding and their lawyers to 
settle matters in dispute but shall not act in a manner that coerces any party 


into settlement. 


COMMENT 

{1] The right to be heard is an essential 
component of a fair and impartial system of 
justice. Substantive rights of litigants can be 
protected only if procedures protecting the 
right to be heard are observed. 

[2] The judge plays an important role in 
overseeing the settlement of disputes, but 
should be careful that efforts to further settle- 
ment do not undermine any party’s right to be 
heard according to law. The judge should keep 
in mind the effect that the judge’s participation 
in settlement discussions may have, not only on 
the judge’s own views of the case, but also on 
the perceptions of the lawyers and the parties if 
the case remains with the judge after settle- 
ment efforts are unsuccessful. Among the fac- 
tors that a judge should consider when deciding 
upon an appropriate settlement practice for a 
case are (1) whether the parties have requested 
or voluntarily consented to a certain level of 


Rule 2.7. Responsibility to Decide. 


participation by the judge in settlement discus- 
sions, (2) whether the parties and their counsel 
are relatively sophisticated in legal matters, (3) 
whether the case will be tried by the judge or a 
jury, (4) whether the parties participate with 
their counsel in settlement discussions, (5) 
whether any parties are unrepresented by 
counsel, and (6) whether the matter is civil or 
criminal. 

[3] Judges must be mindful of the effect 
settlement discussions can have, not only on 
their objectivity and impartiality, but also on 
the appearance of their objectivity and impar- 
tiality. Despite a judge’s best efforts, there may 
be instances when information obtained during 
settlement discussions could influence a judge’s 
decision making during trial, and, in such in- 
stances, the judge should consider whether 
disqualification may be appropriate. See Rule 
2.11(A)(1). 


A judge shall hear and decide matters assigned to the judge, except when 
disqualification is required by Rule 2.11 or other law. 


COMMENT 

[1] Judges must be available to decide the 
matters that come before the court. Although 
there are times when disqualification is neces- 
sary to protect the rights of litigants and pre- 
serve public confidence in the independence, 
integrity, and impartiality of the judiciary, 
judges must be available to decide matters that 
come before the courts. Unwarranted disquali- 


fication may bring public disfavor to the court 
and to the judge personally. The dignity of the 
court, the judge’s respect for fulfillment of judi- 
cial duties, and a proper concern for the bur- 
dens that may be imposed upon the judge's 
colleagues require that a judge not use dis- 
qualification to avoid cases that present diffi- 
cult, controversial, or unpopular issues. 


CASE NOTES 


Duty to Sit When Recusal Not Required. 
Justice’s recusal in prior criminal cases in 
which the same counsel was involved, at a time 
when that counsel was involved in a disciplin- 
ary matter against the Supreme Court justices, 
did not require the justice’s recusal in a current 


case; as the circumstances giving rise to the 
justice’s recusal in the prior cases no longer 
existed and the disciplinary matter and a re- 
lated case had been dismissed, the justice had a 
duty to sit. Thomas v. State, 2019 Ark. 237 
(2019). 
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Rule 2.8. Decorum, Demeanor, and Communication with Jurors. 


(A) Ajudge shall require order and decorum in proceedings before the court. 

(B) A judge shall be patient, dignified, and courteous to litigants, jurors, 
witnesses, lawyers, court staff, court officials, and others with whom the judge 
deals in an official capacity, and shall require similar conduct of lawyers, court 
staff, court officials, and others subject to the judge’s direction and control. 

(C) Ajudge shall not commend or criticize jurors for their verdict other than 
in a court order or opinion in a proceeding. 


COMMENT 

[1] The duty to hear all proceedings with 
patience and courtesy is not inconsistent with 
the duty imposed in Rule 2.5 to dispose 
promptly of the business of the court. Judges 
can be efficient and businesslike while being 
patient and deliberate. 


verdict may imply a judicial expectation in 
future cases and may impair a juror’s ability to 
be fair and impartial in a subsequent case. 

[3] Ajudge who is not otherwise prohibited by 
law from doing so may meet with jurors who 
choose to remain after trial but should be 
careful not to discuss the merits of the case. 


[2] Commending or criticizing jurors for their 


Rule 2.9. Ex Parte Communications. 


(A) Ajudge shall not initiate, permit, or consider ex parte communications, 
or consider other communications made to the judge outside the presence of 
the parties or their lawyers, concerning a pending or impending matter, except 
as follows: 

(1) When circumstances require it, ex parte communication for schedul- 
ing, administrative, or emergency purposes, which does not address sub- 
stantive matters, is permitted, provided: 

(a) the judge reasonably believes that no party will gain a procedural, 
substantive, or tactical advantage as a result of the ex parte communica- 
tion; and 

(b) the judge makes provision promptly to notify all other parties of the 
substance of the ex parte communication, and gives the parties an 
opportunity to respond. 

(2) Ajudge may obtain the written advice of a disinterested expert on the 
law applicable to a proceeding before the judge, if the judge gives advance 
notice to the parties of the person to be consulted and the subject matter of 
the advice to be solicited, and affords the parties a reasonable opportunity to 
object and respond to the notice and to the advice received. 

(3) Ajudge may consult with court staff and court officials whose functions 
are to aid the judge in carrying out the judge’s adjudicative responsibilities, 
or with other judges, provided the judge makes reasonable efforts to avoid 
receiving factual information that is not part of the record, and does not 
abrogate the responsibility personally to decide the matter. 

(4) [Reserved] 

(5) Ajudge may initiate, permit, or consider any ex parte communication 
when expressly authorized by law to do so. 

(B) If a judge inadvertently receives an unauthorized ex parte communica- 
tion bearing upon the substance of a matter, the judge shall make provision 
promptly to notify the parties of the substance of the communication and 
provide the parties with an opportunity to respond. 

(C) Ajudge shall not investigate facts in a matter independently, and shall 
consider only the evidence presented and any facts that may properly be 
judicially noticed. 
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(D) A judge shall make reasonable efforts, including providing appropriate 
supervision, to ensure that this Rule is not violated by court staff, court 
officials, and others subject to the judge’s direction and control. 


COMMENT 

[1] To the extent reasonably possible, all 
parties or their lawyers shall be included in 
communications with a judge. 

[2] Whenever the presence of a party or 
notice to a party is required by this Rule, it is 
the party’s lawyer, or if the party is unrepre- 
sented, the party, who is to be present or to 
whom notice is to be given. 

[3] The proscription against communications 
concerning a proceeding includes communica- 
tions with lawyers, law teachers, and other 
persons who are not participants in the pro- 
ceeding, except to the limited extent permitted 
by this Rule. 

[4] A judge may initiate, permit, or consider 
ex parte communications expressly authorized 
by law, such as when serving on therapeutic or 
problem-solving courts, mental health courts, 


or drug courts. In this capacity, judges may 
assume a more interactive role with parties, 
treatment providers, probation officers, social 
workers, and others. 

[5] A judge may consult with other judges on 
pending matters, but must avoid ex parte dis- 
cussions of a case with judges who have previ- 
ously been disqualified from hearing the mat- 
ter, and with judges who have appellate 
jurisdiction over the matter. 

[6] The prohibition against a judge investi- 
gating the facts in a matter extends to informa- 
tion available in all mediums, including elec- 
tronic. 

[7] A judge may consult ethics advisory com- 
mittees, outside counsel, or legal experts con- 
cerning the judge’s compliance with this Code. 
Such consultations are not subject to the re- 
strictions of paragraph (A)(2). 


CASE NOTES 


Letter Sent to Judge. 

Appellant sent the judge a letter, and the 
court noted that subsection (b) of this Canon 
provided guidance regarding correspondence 


such as this. Smith v. State, 2012 Ark. App. 130, 
390 S.W.3d 772 (2012), superseded, 2013 Ark. 
364 (2013). 


Rule 2.10. Judicial Statements on Pending and Impending Cases. 


(A) Ajudge shall not make any public statement that might reasonably be 
expected to affect the outcome or impair the fairness of a matter pending or 
impending in any court, or make any nonpublic statement that might substan- 
tially interfere with a fair trial or hearing. 

(B) Ajudge shall not, in connection with cases, controversies, or issues that 
are likely to come before the court, make pledges, promises, or commitments 
that are inconsistent with the impartial performance of the adjudicative duties 


of judicial office. 


(C) Ajudge shall require court staff, court officials, and others subject to the 
judge’s direction and control to refrain from making statements that the judge 
would be prohibited from making by paragraphs (A) and (B). 

(D) Notwithstanding the restrictions in paragraph (A), a judge may make 
public statements in the course of official duties, may explain court procedures, 
and may comment on any proceeding in which the judge is a litigant in a 


personal capacity. 


(E) Subject to the requirements of paragraph (A), a judge may respond 
directly or through a third party to allegations in the media or elsewhere 
concerning the judge’s conduct in a matter. 


COMMENT 

[1] This Rule’s restrictions on judicial speech 
are essential to the maintenance of the inde- 
pendence, integrity, and impartiality of the 
judiciary. 

[2] This Rule does not prohibit a judge from 


commenting on proceedings in which the judge 
is a litigant in a personal capacity, or repre- 
sents a client as permitted by these Rules. In 
cases in which the judge is a litigant in an 
official capacity, such as a writ of mandamus, 
the judge must not comment publicly. 
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[3] Depending upon the circumstances, the to respond or issue statements in connection 
judge should consider whether it may be pref- with allegations concerning the judge’s conduct 
erable for a third party, rather than the judge, in a matter. (Amended December 15, 2016.) 


Rule 2.11. Disqualification. 


(A) Ajudge shall disqualify himself or herself in any proceeding in which the 
judge’s impartiality might reasonably be questioned, including but not limited 
to the following circumstances: 

(1) The judge has a personal bias or prejudice concerning a party or a 
party’s lawyer, or personal knowledge of facts that are in dispute in the 
proceeding. 

(2) The judge knows that the judge, the judge’s spouse or domestic 
partner, or a person within the third degree of relationship to either of them, 
or the spouse or domestic partner of such a person is: 

(a) a party to the proceeding, or an officer, director, general partner, 
managing member, or trustee of a party; 

(b) acting as a lawyer in the proceeding; 

(c) a person who has more than a de minimis interest that could be 
substantially affected by the proceeding; or 

(d) likely to be a material witness in the proceeding. 

(3) The judge knows that he or she, individually or as a fiduciary, or the 
judge’s spouse, domestic partner, parent, or child, or any other member of the 
judge’s family residing in the judge’s household, has an economic interest in 
the subject matter in controversy or in a party to the proceeding. 

(4) [Reserved] 

(5) The judge, while a judge or a judicial candidate, has made a public 
statement, other than in a court proceeding, judicial decision, or opinion, 
that commits or appears to commit the judge to reach a particular result or 
rule in a particular way in the proceeding or controversy. 

(6) The judge: 

(a) served as a lawyer in the matter in controversy, or was associated 
with a lawyer who participated substantially as a lawyer in the matter 
during such association; 

(b) served in governmental employment, and in such capacity partici- 
pated personally and substantially as a lawyer or public official concerning 
the proceeding, or has publicly expressed in such capacity an opinion 
concerning the merits of the particular matter in controversy; 

(c) was a material witness concerning the matter; or 

(d) previously presided as a judge over the matter in another court. 

(B) A judge shall keep informed about the judge’s personal and fiduciary 
economic interests, and make a reasonable effort to keep informed about the 
personal economic interests of the judge’s spouse or domestic partner and 
minor children residing in the judge’s household. 

(C) Ajudge subject to disqualification under this Rule, other than for bias or 
prejudice under paragraph (A)(1), may disclose on the record the basis of the 
judge’s disqualification and may ask the parties and their lawyers to consider, 
outside the presence of the judge and court personnel, whether to waive 
disqualification. If, following the disclosure, the parties and lawyers agree, 
without participation by the judge or court personnel, that the judge should not 
be disqualified, the judge may participate in the proceeding. The agreement 
shall be incorporated into the record of the proceeding. 
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COMMENT 

[1] Under this Rule, a judge is disqualified 
whenever the judge’s impartiality might rea- 
sonably be questioned, regardless of whether 
any of the specific provisions of paragraphs 
(A)(1) through (6) apply. In many jurisdictions, 
the term “recusal” is used interchangeably with 
the term “disqualification.” 

[2] A judge’s obligation not to hear or decide 
matters in which disqualification is required 
applies regardless of whether a motion to dis- 
qualify is filed. 

[3] The rule of necessity may override the 
rule of disqualification. For example, a judge 
might be required to participate in judicial 
review of a judicial salary statute, or might be 
the only judge available in a matter requiring 
immediate judicial action, such as a hearing on 
probable cause or a temporary restraining or- 
der. In matters that require immediate action, 
the judge must disclose on the record the basis 
for possible disqualification and make reason- 
able efforts to transfer the matter to another 
judge as soon as practicable. 

[4] The fact that a lawyer in a proceeding is 
affiliated with a law firm with which a relative 
of the judge is affiliated does not itself dis- 
qualify the judge. If, however, the judge’s im- 
partiality might reasonably be questioned un- 
der paragraph (A), or the relative is known by 
the judge to have an interest in the law firm 
that could be substantially affected by the pro- 
ceeding under paragraph (A)(2)(c), the judge’s 
disqualification is required. 

[4A] The fact that a lawyer, or a lawyer who 
practices with that lawyer, in a proceeding, or a 
litigant, contributed to the judge’s campaign, or 
publicly supported the judge in his or her 
election does not of itself disqualify the judge. 
However, the size of contributions, the degree of 
involvement in the campaign, the timing of the 
campaign and the proceeding, the issues in- 
volved in the proceeding, and other factors 
known to the judge may raise questions as to 
the judge’s impartiality under paragraph (A). 
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[5] A judge should disclose on the record 
information that the judge believes the parties 
or their lawyers might reasonably consider rel- 
evant to a possible motion for disqualification, 
even if the judge believes there is no basis for 
disqualification. 

[6] “Economic interest,” as set forth in the 
Terminology section, means ownership of more 
than a de minimis legal or equitable interest. 
Except for situations in which a judge partici- 
pates in the management of such a legal or 
equitable interest, or the interest could be sub- 
stantially affected by the outcome of a proceed- 
ing before a judge, it does not include: 

(1) an interest in the individual holdings 
within a mutual or common investment fund; 

(2) an interest in securities held by an edu- 
cational, religious, charitable, fraternal, or civic 
organization in which the judge or the judge’s 
spouse, domestic partner, parent, or child 
serves as a director, officer, advisor, or other 
participant; 

(3) a deposit in a financial institution or 
deposits or proprietary interests the judge may 
maintain as a member of a mutual savings 
association or credit union, or similar propri- 
etary interests; or 

(4) an interest in the issuer of government 
securities held by the judge. (Amended Decem- 
ber 15, 2016.) 


RESEARCH REFERENCES 

U. Ark. Little Rock L. Rev. Justice Robert 
L. Brown, Essay: Judicial Recusal: It’s Time to 
Take Another Look Post-Caperton, 38 U. Ark. 
Little Rock L. Rev. 63 (2015). 

Cathy R. Silak & Emily Siess Donnellan, 
Essay: Enhanced Campaing Finance Disclo- 
sure and Recusal Rules to Offset the Influence 
of Dark Money in State Supreme Court Elec- 
tions, 39 U. Ark. Little Rock L. Rev. 559 (2017). 

Former Justice Robert L. Brown, Essay: In 
Defense of Popular Elections, 39 U. Ark. Little 
Rock L. Rev. 547 (2017). 


CASE NOTES 


Authority. 

After judge recused himself in 2007 from two 
of defendant’s cases, because he had been a 
prosecuter when defendant’s original sus- 
pended sentence was entered in 2005, the judge 
was without authority to hear the 2018 revoca- 
tions. Because the judge had not recused him- 
self in the third case and there was no indica- 
tion he was the prosecutor when that case 
originated, the judge had authority to hear that 
revocation in 2018. Shaffer v. State, 2018 Ark. 
App. 581, 566 S.W.3d 522 (2018). 


Bias. 
In a child custody case, the father failed to 


meet his burden of demonstrating bias on the 
part of the trial judge. None of the instances 
identified by the father, taken individually or 
collectively, required recusal of the trial judge. 
Smith v. Hudgins, 2014 Ark. App. 150, 433 
S.W.3d 265 (2014). 

Given the presumption of a trial judge’s im- 
partiality and the absence of objective proof 
that he was biased or prejudiced, the trial court 
did not abuse its discretion in refusing to re- 
cuse. Smith v. Hudgins, 2014 Ark. App. 150, 433 
S.W.3d 265 (2014). 

Circuit court did not err in denying a share- 
holder’s requests to remove the special master 
where the master’s involvement in preparing 
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bylaws for a new company formed by the former 
shareholder and giving the former shareholder 
advice about general business-entity informa- 
tion was not a sufficient relationship so as to 
constitute the same matter in controversy. Ah- 
mad v. Horizon Pain, Inc., 2014 Ark. App. 531, 
444 §.W.3d 412 (2014). 

Defendant failed to show reversible error as 
to the judge’s remarks during the trial because, 
while the circuit court took an active superin- 
tending role in the case, most of the judge’s 
remarks were made out of the hearing of the 
jury, none of the comments was so egregious as 
to warrant reversal, the court gave its own 
curative instruction, and defendant did not 
move the court to recuse for bias. Pedraza v. 
State, 2015 Ark. App. 205, 465 S.W.3d 426 
(2015). 

Trial court erred in denying an administra- 
tor’s motion to recuse without affording him a 
hearing because the administrator alleged that 
the trial judge had exhibited both apparent and 
actual bias against his attorney such that the 
judge’s impartiality was reasonably brought 
into question and the administrator’s request 
for a hearing on his motion clearly consisted of 
more than conclusory allegations of bias or 
prejudice. Ferren v. USAA Ins. Co., 2015 Ark. 
App. 477, 469 S.W.3d 805 (2015). 

Motion to recuse was untimely and waived 
where a 2014 motion complained of actions in 
2012 and 2013. As to allegations that the trial 
court was biased in granting a guardianship, 
the showing of an adverse ruling was insuffi- 
cient to support that claim. Huskey v. Huskey, 
2015 Ark. App. 639 (2015). 

Arkansas Supreme Court Justices were en- 
titled to a writ of mandamus to dismiss an 
action filed by a trial judge after the Justices 
permanently barred him from presiding over 
death penalty cases based on his alleged bias in 
violation of this section; extraordinary circum- 
stances warranted the writ and the judge 
stated no plausible claims for relief. In re 
Kemp, 894 F.3d 900 (8th Cir. 2018), cert. de- 
nied, 139 S. Ct. 1176, 203 L. Ed. 2d 199 (2019). 


Recusal Not Required. 

Denying the mother’s motion for judicial re- 
cusal was not an abuse of discretion where her 
bare allegations and the trial court’s adverse 
rulings were insufficient to demonstrate judi- 
cial bias. Taffner v. Ark. Dep’t of Human Servs., 
2016 Ark. 231, 493 S.W.3d 319 (2016), cert. 
denied, 580 U.S. 1076, 187 S. Ct. 687, 196 L. 
Ed. 2d 566 (2017). 

Supreme Court justice concluded that she 
was to remain on a case when a party moved for 
her recusal based on campaign contributions 
that the justice’s campaign committee accepted 
from the other litigant; the contributions 
($20,000) were insufficient to warrant disquali- 
fication in an unopposed race, there was no 
allegation that the other litigant or any of the 
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litigant’s companies hosted fundraisers or coor- 
dinated activities with the committee, and the 
timing between the campaign and the proceed- 
ing was a sufficient cooling-off period. Robinson 
Nursing & Rehab. Ctr., LLC v. Phillips, 2016 
Ark. 388, 502 S.W.3d 519 (2016). 

Justice’s recusal in prior criminal cases in 
which the same counsel was involved, at a time 
when that counsel was involved in a disciplin- 
ary matter against the Supreme Court justices, 
did not require the justice’s recusal in a current 
case; as the circumstances giving rise to the 
justice’s recusal in the prior cases no longer 
existed and the disciplinary matter and a re- 
lated case had been dismissed, the justice had a 
duty to sit. Thomas v. State, 2019 Ark. 237 
(2019). 

Denying defendant’s recusal motion without 
a hearing was not an abuse of discretion be- 
cause the motion asserted only conclusory alle- 
gations of bias. McKinney v. State, 2019 Ark. 
App. 347, 583 S.W.3d 399 (2019), cert. denied, 
140 S. Ct. 2782, 206 L. Ed. 2d 948 (2020). 

Trial judge’s prior representation of defen- 
dant in various criminal matters from 2003 to 
2010 did not require recusal because recusal 
was only required under this rule on the basis 
of prior representation if the judge had served 
as a lawyer in the matter in controversy. Mc- 
Kinney v. State, 2019 Ark. App. 347, 583 S.W.3d 
399 (2019), cert. denied, 140 S. Ct. 2782, 206 L. 
Ed. 2d 948 (2020). 

Circuit court properly denied the attorney’s 
motion for recusal where he did not cite a single 
comment from the circuit court that demon- 
strated bias. Rather, the record showed that the 
circuit court demonstrated it was unbiased by 
admonishing counsel throughout and by allow- 
ing every opportunity for counsel to explain and 
support his reasoning for conducting the law- 
suit in the manner in which he did. McDermott 
v. Cline, 2019 Ark. App. 472, 588 S.W.3d 144 
(2019). 


Recusal Required. 

Trial judge abused her discretion in denying 
defendant’s motion to recuse where she had 
presided over the dependency-neglect case of 
defendant’s children, the judge’s withdrawal as 
the finder of fact in defendant’s criminal case 
demonstrated that the questioning of her im- 
partiality was reasonable, and thus, the man- 
datory portion of Ark. Code Jud. Conduct 
Canon 2.11(A) required the judge to recuse 
herself. Ferguson v. State, 2016 Ark. 319, 498 
S.W.3d 733 (2016). 

Circuit court erred in denying an attorney’s 
motion for recusal because the trial court’s 
impartiality was reasonably brought into ques- 
tion where the attorney had what could be 
described as a contentious relationship with 
the judge that had continued over the course of 
several years—the attorney filed two com- 
plaints with the Judicial Discipline and Dis- 
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ability Commission against the judge and the 
judge had recused himself from the attorney’s 
cases in the past, citing the attorney’s “repeated 
attacks” against him—and the attorney’s alle- 
gations were sufficient when viewed as a whole 
to create what could be perceived as bias 
against the attorney, and by extension, the 
attorney’s client. In re Estate of Edens, 548 
S.W.3d 179 (Ark. Ct. App. 2018). 


Rule 2.12. Supervisory Duties. 
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RESEARCH REFERENCES 

U. Ark. Little Rock L. Rev. Raymond J. 
McKoski, Living With Judicial Elections, 39 U. 
Ark. Little Rock L. Rev. 491 (2017). 

Elizabeth James, Note: Confusion, Clarifica- 
tion and Continued Considerations: A Closer 
Look at Arkansas’s Judicial Disqualification 
Rules in Light of Ferguson v. State, 40 U. Ark. 
Little Rock L. Rev. 283 (2017). 


(A) Ajudge shall require court staff, court officials, and others subject to the 
judge’s direction and control to act in a manner consistent with the judge’s 


obligations under this Code. 


(B) Ajudge with supervisory authority for the performance of other judges 
shall take reasonable measures to ensure that those judges properly discharge 
their judicial responsibilities, including the prompt disposition of matters 


before them. 


COMMENT 

[1] A judge is responsible for his or her own 
conduct and for the conduct of others, such as 
staff, when those persons are acting at the 
judge’s direction or control. A judge may not 
direct court personnel to engage in conduct on 
the judge’s behalf or as the judge’s representa- 
tive when such conduct would violate the Code 
if undertaken by the judge. 


[2] Public confidence in the judicial system 
depends upon timely justice. To promote the 
efficient administration of justice, a judge with 
supervisory authority must take the steps 
needed to ensure that judges under his or her 
supervision administer their workloads 
promptly. 


Rule 2.13. Administrative Appointments. 


(A) In making administrative appointments, a judge: 
(1) shall exercise the power of appointment impartially and on the basis of 


merit; and 


(2) shall avoid nepotism, favoritism, and unnecessary appointments. 


(B) [Reserved] 


(C) A judge shall not approve compensation of appointees beyond the fair 


value of services rendered. 


(D) No judge shall employ a spouse or other relative unless it has been 
affirmatively demonstrated to the Arkansas Judicial Discipline and Disability 
Commission that it is impossible for the judge to hire any other qualified 


person to fill the position. 


COMMENT 

[1] Appointees of a judge include assigned 
counsel, officials such as referees, commission- 
ers, special masters, receivers, and guardians, 
and personnel such as clerks, secretaries, and 
bailiffs. Consent by the parties to an appoint- 
ment or an award of compensation does not 
relieve the judge of the obligation prescribed by 
paragraph (A). 


[2] Unless otherwise defined by law, nepotism 
is the appointment or hiring of any relative 
within the third degree of relationship of either 
the judge or the judge’s spouse or domestic 
partner, or the spouse or domestic partner of 
such relative. 

[3] [Reserved] 


Rule 2.14. Disability and Impairment. 


A judge having a reasonable belief that the performance of a lawyer or 
another judge is impaired by drugs or alcohol, or by a mental, emotional, or 
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physical condition, shall take appropriate action, which may include a confi- 
dential referral to a lawyer or judicial assistance program. 


COMMENT 

[1] “Appropriate action” means action in- 
tended and reasonably likely to help the judge 
or lawyer in question address the problem and 
prevent harm to the justice system. Depending 
upon the circumstances, appropriate action 
may include but is not limited to speaking 
directly to the impaired person, notifying an 
individual with supervisory responsibility over 
the impaired person, or making a referral to an 
assistance program. 

[2] Taking or initiating corrective action by 
way of referral to an assistance program may 
satisfy a judge’s responsibility under this Rule. 


Assistance programs have many approaches for 
offering help to impaired judges and lawyers, 
such as intervention, counseling, or referral to 
appropriate health care professionals. Depend- 
ing upon the gravity of the conduct that has 
come to the judge’s attention, however, the 
judge may be required to take other action, 
such as reporting the impaired judge or lawyer 
to the appropriate authority, agency, or body. 
See Rule 2.15. 

[3A] Judges may exercise discretion in refer- 
ring a lawyer or another judge to the Arkansas 
Judges and Lawyers Assistance Program. See 
Rule 2.15. 


Rule 2.15. Responding to Judicial and Lawyer Misconduct. 


(A) Ajudge having knowledge that another judge has committed a violation 
of this Code that raises a substantial question regarding the judge’s honesty, 
trustworthiness, or fitness as a judge in other respects shall inform the 


appropriate authority. 


(B) Ajudge having knowledge that a lawyer has committed a violation of the 
Arkansas Rules of Professional Conduct that raises a substantial question 
regarding the lawyer’s honesty, trustworthiness, or fitness as a lawyer in other 
respects shall inform the appropriate authority. 

(C) A judge who receives information indicating a substantial likelihood 
that another judge has committed a violation of this Code shall take appro- 


priate action. 


(D) A judge who receives information indicating a substantial likelihood 
that a lawyer has committed a violation of the Arkansas Rules of Professional 


Conduct shall take appropriate action. 


COMMENT 

[1] Taking action to address known miscon- 
duct is a judge’s obligation. Paragraphs (A) and 
(B) impose an obligation on the judge to report 
to the appropriate disciplinary authority the 
known misconduct of another judge or a lawyer 
that raises a substantial question regarding the 
honesty, trustworthiness, or fitness of that 
judge or lawyer. Ignoring or denying known 
misconduct among one’s judicial colleagues or 
members of the legal profession undermines a 
judge’s responsibility to participate in efforts to 
ensure public respect for the justice system. 
This Rule limits the reporting obligation to 
those offenses that an independent judiciary 
must vigorously endeavor to prevent. 

[2] A judge who does not have actual knowl- 
edge that another judge or a lawyer may have 
committed misconduct, but receives informa- 
tion indicating a substantial likelihood of such 
misconduct, is required to take appropriate 
action under paragraphs (C) and (D). Appropri- 
ate action may include, but is not limited to, 


communicating directly with the judge who 
may have violated this Code, communicating 
with a supervising judge, or reporting the sus- 
pected violation to the appropriate authority or 
other agency or body. Similarly, actions to be 
taken in response to information indicating 
that a lawyer has committed a violation of the 
Arkansas Rules of Professional Conduct may 
include but are not limited to communicating 
directly with the lawyer who may have commit- 
ted the violation, or reporting the suspected 
violation to the appropriate authority or other 
agency or body. 

[3A] This rule shall not apply to a Judge who 
is a member of the Judges and Lawyers Assis- 
tance Committee (“the Committee”) of the Ar- 
kansas Judges and Lawyers Assistance Pro- 
gram (JLAP) or a volunteer serving pursuant to 
Rule 4 of the Rules of JUAP regarding informa- 
tion received in his or her capacity as a Com- 
mittee member or volunteer. However, the 
“duty to report” outlined in Rule 2.15 above is 
reinstated if, in good faith, the JLAP committee 
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member or volunteer has: reason to believe that 
an attorney or judge participating in the JLAP 
program is failing to cooperate with said pro- 
gram; is engaged in criminal behavior or the 
threat thereof; or, is otherwise in violation of 
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Rule 2.15 which is beyond or succeeds the 
behavior upon which the judge’s participation 
in JLAP was initially based. (Amended April 1, 
2010.) 


Rule 2.16. Cooperation with Disciplinary Authorities. 


(A) A judge shall cooperate and be candid and honest with judicial and 


lawyer disciplinary agencies. 


(B) Ajudge shall not retaliate, directly or indirectly, against a person known 
or suspected to have assisted or cooperated with an investigation of a judge or 


a lawyer. 


COMMENT 

[1] Cooperation with investigations and pro- 
ceedings of judicial and lawyer discipline agen- 
cies, as required in paragraph (A), instills con- 
fidence in judges’ commitment to the integrity 


of the judicial system and the protection of the 
public and may be considered by the judicial 
and lawyer discipline agencies as a mitigating 
factor. (Amended December 15, 2016.) 


CANON 3 
A JUDGE SHALL CONDUCT THE JUDGE’S PERSONAL 
AND EXTRAJUDICIAL ACTIVITIES TO MINIMIZE THE 
RISK OF CONFLICT WITH THE OBLIGATIONS OF 
JUDICIAL OFFICE 


Rule 
Rule 3.1. Extrajudicial Activities in General. 


Rule 3.2. Appearances before Governmental Bodies and Consultation with Government Officials. 


Rule 3.3. Testifying as a Character Witness. 


Rule 3.4. Appointments to Governmental Positions. 


Rule 3.5. Use of Nonpublic Information. 


Rule 3.6. Affiliation with Discriminatory Organizations. 
Rule 3.7. Participation in Educational, Religious, Charitable, Fraternal, or Civic Organizations 


and Activities. 


Rule 3.8. Appointments to Fiduciary Positions. 


Acceptance and Reporting of Gifts, Loans, Bequests, Benefits, or Other Things of Value. 


Rule 3.9. Service as Arbitrator or Mediator. 

Rule 3.10. Practice of Law. 

Rule 3.11. Financial, Business, or Remunerative Activities. 

Rule 3.12. Compensation for Extrajudicial Activities. 

Rule 3.13. 

Rule 3.14. Reimbursement of Expenses and Waivers of Fees or Charges. 
Rule 3.15. Reporting Requirements. 

RESEARCH REFERENCES Ark. L. Rev. 


Cross References. 

Assistance for lawyers with substance abuse 
problems, Arkansas Lawyers’ Assistance Pro- 
gram Rules. 


Recent Developments — Arkansas Code of 
Judicial Conduct, 46 Ark. L. Rev. 1047. 


CASE NOTES 


Bias Not Shown. 

Denial of the mother’s motion for recusal of 
the judge based upon her prior complaint 
against the trial court judge for the failure to 
render a prompt and expedient decision was 


proper under subdivision (B)(8) of this canon 
because the trial judge stated that he had no 
animosity toward the mother, that he under- 
stood that her actions were not without reason, 
and that he believed that she was justified. The 
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trial judge assured the mother that he would 
give her a fair and impartial hearing; therefore, 
the mother failed to show prejudice and failed 
to demonstrate bias in the record. Mathews v. 
Schumacher, 2010 Ark. App. 155, 375 S.W.3d 31 
(2010). 

Trial judge did not err in denying defendant’s 
motion to recuse on the ground that the judge 
knew his fiancee’s parents because there was 
nothing to indicate that the trial judge dis- 
played prejudice or bias toward defendant, in 
violation of subsection (C) of this canon; the 
negative feelings toward defendant by his fian- 
cee’s parents were not imputed to the trial 
judge. Rudd v. State, 2010 Ark. App. 784 (2010). 


Financial Activities. 

A judge violated this canon of the Code of 
Judicial Conduct and §§ 21-8-203 and 21-8- 
204(b)(1) by failing to properly report his out- 
side income and financial interests to the clerk 
of the Arkansas Supreme Court and the Secre- 
tary of State. Judicial Discipline & Disability 
Comm’n v. Thompson, 341 Ark. 253, 16 S.W.3d 
212 (2000). 


Proper Sanction. 

Where a judge engaged in the practice of law 
in violation of this rule after assuming the 
bench by continuing to represent a client in a 
probate matter that had begun when he was 
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still a practicing attorney and by serving as the 
administrator of an estate of someone other 
than a family, the judge was suspended without 
pay for the remainder of his judicial term of 
office. The state supreme court rejected the 
recommendation of the Judicial Discipline and 
Disability Commission that the judge be re- 
moved from the bench without the possibility of 
returning to that position by election or ap- 
pointment because the judge’s handling of the 
estate did not evidence a pattern of misconduct, 
there was no evidence that the judge engaged 
in other instances of practicing law, and the 
misconduct did not occur in the courtroom. 
Judicial Discipline & Disability Comm’n v. 
Simes, 2009 Ark. 543, 354 S.W.3d 72 (2009). 


Recusal. 

Circuit judge was reprimanded for violating 
Ark. Code Jud. Conduct Canons 2(A) and 
3(B)(2) where the judge conducted Ark. R. Civ. 
P. 11 proceedings before the court attempted to 
determine the falsity of the allegations in a 
motion for recusal, and the court ultimately 
failed to establish that the allegations were 
false. Ark. Judicial Discipline & Disability 
Comm'n v. Simes, 2011 Ark. 198, 381 S.W.3d 
764 (2011). 


Cited: 
Kuelbs v. Hill, 2010 Ark. App. 427, 379 
S.W.3d 47 (2010). 


Rule 3.1. Extrajudicial Activities in General. 


Ajudge may engage in extrajudicial activities, except as prohibited by law or 
this Code. However, when engaging in extrajudicial activities, a judge shall 


not: 


(A) participate in activities that will interfere with the proper perfor- 


mance of the judge’s judicial duties; 


(B) participate in activities that will lead to frequent disqualification of 


the judge; 


(C) participate in activities that would appear to a reasonable person to 
undermine the judge’s independence, integrity, or impartiality; 
(D) engage in conduct that would appear to a reasonable person to be 


coercive; or 


(E) make use of court premises, staff, stationery, equipment, or other 
resources, except for incidental use for activities that concern the law, the 
legal system, or the administration of justice, or unless such additional use 


is permitted by law. 


COMMENT 

{1] To the extent that time permits, and 
judicial independence and impartiality are not 
compromised, judges are encouraged to engage 
in appropriate extrajudicial activities. Judges 
are uniquely qualified to engage in extrajudi- 
cial activities that concern the law, the legal 
system, and the administration of justice, such 
as by speaking, writing, teaching, or participat- 


ing in scholarly research projects. In addition, 
judges are permitted and encouraged to engage 
in educational, religious, charitable, fraternal 
or civic extrajudicial activities not conducted 
for profit, even when the activities do not in- 
volve the law. See Rule 3.7. 

[2] Participation in both law-related and 
other extrajudicial activities helps integrate 
judges into their communities, and furthers 
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public understanding of and respect for courts 
and the judicial system. 

[3] Discriminatory actions and expressions of 
bias or prejudice by a judge, even outside the 
judge’s official or judicial actions, are likely to 
appear to a reasonable person to call into ques- 
tion the judge’s integrity and impartiality. Ex- 
amples include jokes or other remarks that 
demean individuals based upon their personal 
characteristics. For the same reason, a judge’s 
extrajudicial activities must not be conducted 
in connection or affiliation with an organization 
that practices invidious discrimination. See 
Rule 3.6. 

[4] While engaged in permitted extrajudicial 
activities, judges must not coerce others or take 
action that would reasonably be perceived as 
coercive. For example, depending upon the cir- 
cumstances, a judge’s solicitation of contribu- 
tions or memberships for an organization, even 
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as permitted by Rule 3.7(A), might create the 
risk that the person solicited would feel obli- 
gated to respond favorably, or would do so to 
curry favor with the judge. 

[5A] Before speaking or writing about social 
or political issues, judges should consider the 
impact of their statements. Comments may 
suggest that the judge lacks impartiality. See 
Rule 1.2. They may create the impression that 
a judge has or manifests bias or prejudice 
toward individuals with contrary social or po- 
litical views. See Rule 2.3. Public comments 
may require the judge to disqualify himself or 
herself when litigation involving those issues 
comes before the judge. See Rule 2.11. When 
making such statements, a judge should ac- 
knowledge the overarching judicial obligation 
to apply and uphold the law, without regard to 
his or her personal views. 


Rule 3.2. Appearances before Governmental Bodies and Consultation 
with Government Officials. 


A judge shall not appear voluntarily at a public hearing before, or otherwise 
consult with, an executive or a legislative body or official, except: 

(A) in connection with matters concerning the law, the legal system, or the 
administration of justice, or matters or proposals affecting the judiciary; 

(B) in connection with matters about which the judge acquired knowledge 
or expertise in the course of the judge’s judicial duties; or 

(C) when the judge is acting pro se in a matter involving the judge’s legal 
or economic interests, or when the judge is acting in a fiduciary capacity. 


(Amended December 15, 2016.) 


COMMENT 

[1] Judges possess special expertise in mat- 
ters of law, the legal system, and the adminis- 
tration of justice, and may properly share that 
expertise with governmental bodies and execu- 
tive or legislative branch officials. 

[2] In appearing before governmental bodies 
or consulting with government officials, judges 
must be mindful that they remain subject to 
other provisions of this Code, such as Rule 1.38, 
prohibiting judges from using the prestige of 
office to advance their own or others’ interests, 
Rule 2.10, governing public comment on pend- 
ing and impending matters, and Rule 3.1(C), 


prohibiting judges from engaging in extrajudi- 
cial activities that would appear to a reason- 
able person to undermine the judge’s indepen- 
dence, integrity, or impartiality. 

[3] In general, it would be an unnecessary 
and unfair burden to prohibit judges from ap- 
pearing before governmental bodies or consult- 
ing with government officials on matters that 
are likely to affect them as private citizens, 
such as zoning proposals affecting their real 
property. In engaging in such activities, how- 
ever, judges must not refer to their judicial 
positions, and must otherwise exercise caution 
to avoid using the prestige of judicial office. 


Rule 3.3. Testifying as a Character Witness. 


A judge shall not testify as a character witness in a judicial, administrative, 
or other adjudicatory proceeding or otherwise vouch for the character of a 
person in a legal proceeding, except when duly summoned. 


COMMENT 
[1] A judge who, without being subpoenaed, 
testifies as a character witness abuses the pres- 


tige of judicial office to advance the interests of 
another. See Rule 1.3. Except in unusual cir- 
cumstances where the demands of justice re- 
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quire, a judge should discourage a party from 
requiring the judge to testify as a character 
witness. 
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Rule 3.4. Appointments to Governmental Positions. 


A judge shall not accept appointment to a governmental committee, board, 
commission, or other governmental position, unless it is one that concerns the 
law, the legal system, or the administration of justice. 


COMMENT 

[1] Rule 3.4 implicitly acknowledges the 
value of judges accepting appointments to en- 
tities that concern the law, the legal system, or 
the administration of justice. Even in such 
instances, however, a judge should assess the 
appropriateness of accepting an appointment, 
paying particular attention to the subject mat- 
ter of the appointment and the availability and 


allocation of judicial resources, including the 
judge’s time commitments, and giving due re- 
gard to the requirements of the independence 
and impartiality of the judiciary. 

[2] Ajudge may represent his or her country, 
state, or locality on ceremonial occasions or in 
connection with historical, educational, or cul- 
tural activities. Such representation does not 
constitute acceptance of a government position. 


Rule 3.5. Use of Nonpublic Information. 


A judge shall not intentionally disclose or use nonpublic information ac- 
quired in a judicial capacity for any purpose unrelated to the judge’s judicial 


duties. 


COMMENT 

[1] In the course of performing judicial du- 
ties, a judge may acquire information of com- 
mercial or other value that is unavailable to the 
public. The judge must not reveal or use such 
information for personal gain or for any pur- 
pose unrelated to his or her judicial duties. 


[2] This rule is not intended, however, to 
affect a judge’s ability to act on information as 
necessary to protect the health or safety of the 
judge or a member of a judge’s family, court 
personnel, or other judicial officers if consistent 
with other provisions of this Code. 


Rule 3.6. Affiliation with Discriminatory Organizations. 


(A) A judge shall not hold membership in any organization that practices 


invidious discrimination. 


(B) A judge shall not use the benefits or facilities of an organization if the 


judge knows or should know that the organization practices invidious discrimi- 
nation. Ajudge’s attendance at an event in a facility of an organization that the 
judge is not permitted to join is not a violation of this Rule when the judge’s 
attendance is an isolated event that could not reasonably be perceived as an 


endorsement of the organization’s practices. 


COMMENT 

[1] Ajudge’s public manifestation of approval 
of invidious discrimination gives rise to the 
appearance of impropriety and diminishes pub- 
lic confidence in the integrity and impartiality 
of the judiciary. A judge’s membership in an 
organization that practices invidious discrimi- 
nation creates the perception that the judge’s 
impartiality is impaired. 

[2] Invidious discrimination will generally be 
demonstrated if an organizations’s exclusion- 


ary membership practices are arbitrary, irratio- 
nal, or the result of hostility or animus toward 
an identifiable group. Whether an organization 
practices invidious discrimination is a complex 
question to which judges should be attentive. 
The answer cannot be determined from a mere 
examination of an organization’s current mem- 
bership rolls, but rather, depends upon how the 
organization selects members, as well as other 
relevant factors, such as whether the organiza- 
tion is dedicated to the preservation of reli- 
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gious, ethnic, or cultural values of legitimate 
common interest to its members, or whether it 
is an intimate, purely private organization 
whose membership limitations could not consti- 
tutionally be prohibited. 

[2A] A judge may ordinarily be a member of 
an organization which is in fact and effect an 
intimate, purely private organization whose 
membership limitations could not be constitu- 
tionally prohibited, even though that organiza- 
tion is a single sex or single race organization. 
Likewise, a judge may ordinarily be a member 
of an organization which is dedicated to the 
preservation of religious, ethnic or cultural 
values of legitimate common interest to its 
members, even though in fact its membership 
is limited. Similarly, a judge may have or retain 
membership with a university related or other 
living group, even though its membership is 
single sex. However, public approval of, or par- 
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ticipation in, any discrimination that gives the 
appearance of impropriety and diminishes pub- 
lic confidence in the integrity and impartiality 
of the judiciary violates this Code. For example, 
an organization that conducts lobbying or ad- 
vocacy on behalf of its members may raise such 
concerns. Ultimately, each judge must deter- 
mine in the judge’s own conscience whether 
participation in such an organization violates 
Rule 3.6. 

[3] When a judge learns that an organization 
to which the judge belongs engages in invidious 
discrimination, the judge must resign immedi- 
ately from the organization. 

[4] Ajudge’s membership in a religious orga- 
nization as a lawful exercise of the freedom of 
religion is not a violation of this Rule. 

[5] This Rule does not apply to national or 
state military service. 


Rule 3.7. Participation in Educational, Religious, Charitable, Frater- 
nal, or Civic Organizations and Activities. 


(A) Subject to the requirements of Rule 3.1, a judge may participate in 
activities sponsored by organizations or governmental entities concerned with 
the law, the legal system, or the administration of justice, and those sponsored 
by or on behalf of educational, religious, charitable, fraternal, or civic organi- 
zations not conducted for profit, including but not limited to the following 
activities: 

(1) assisting such an organization or entity in planning related to fund- 
raising, and participating in the management and investment of the 
organization’s or entity’s funds; 

(2) soliciting contributions for such an organization or entity, but only 
from members of the judge’s family, or from judges over whom the judge does 
not exercise supervisory or appellate authority; 

(3) soliciting membership for such an organization or entity, even though 
the membership dues or fees generated may be used to support the objectives 
of the organization or entity, as long as the solicitation cannot reasonably be 
perceived as coercive; 

(4) appearing or speaking at, receiving an award or other recognition at, 
being featured on the program of, and permitting his or her title to be used 
in connection with an event of such an organization or entity, but if the event 
serves a fund-raising purpose, the judge may participate only if the event 
concerns the law, the legal system, or the administration of justice; 

(5) making recommendations to such a public or private fund-granting 
organization or entity in connection with its programs and activities, but 
only if the organization or entity is concerned with the law, the legal system, 
or the administration of justice; and 

(6) serving as an officer, director, trustee, or nonlegal advisor of such an 
organization or entity, unless it is likely that the organization or entity: 

(a) will be engaged in proceedings that would ordinarily come before the 
judge; or 

(b) will frequently be engaged in adversary proceedings in the court of 
which the judge is a member, or in any court subject to the appellate 
jurisdiction of the court of which the judge is a member. 
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(B) A judge may encourage lawyers to provide pro bono publico legal 


services. 


(C) A judge may, as a parent or guardian, assist minor children in their 
fund-raising activities if the procedures employed are not coercive and the 
sums solicited are minor. (Amended December 15, 2016.) 


COMMENT 

[1] The activities permitted by paragraph (A) 
generally include those sponsored by or under- 
taken on behalf of public or private not-for- 
profit educational institutions, and other not- 
for-profit organizations, including law-related, 
charitable, and other organizations. 

[2] Even for law-related organizations, a 
judge should consider whether the membership 
and purposes of the organization, or the nature 
of the judge’s participation in or association 
with the organization, would conflict with the 
judge’s obligation to refrain from activities that 
reflect adversely upon a judge’s independence, 
integrity, and impartiality. 

[3] Mere attendance at an event, whether or 
not the event serves a fund-raising purpose, 
does not constitute a violation of paragraph 
(A)(4). It is also generally permissible for a 
judge to serve as an usher or a food server or 
preparer, or to perform similar functions, at 
fund-raising events sponsored by educational, 
religious, charitable, fraternal, or civic organi- 


zations. Such activities are not solicitation and 
do not present an element of coercion or abuse 
the prestige of judicial office. 

[4] Identification of a judge’s position in edu- 
cational, religious, charitable, fraternal, or civic 
organizations on letterhead used for fund-rais- 
ing or membership solicitation does not violate 
this Rule. The letterhead may list the judge’s 
title or judicial office if comparable designa- 
tions are used for other persons. 

[5] In addition to appointing lawyers to serve 
as counsel for indigent parties in individual 
cases, a judge may promote broader access to 
justice by encouraging lawyers to participate in 
pro bono publico legal services, if in doing so the 
judge does not employ coercion, or abuse the 
prestige of judicial office. Such encouragement 
may take many forms, including providing lists 
of available programs, training lawyers to do 
pro bono publico legal work, and participating 
in events recognizing lawyers who have done 
pro bono publico work. 


Rule 3.8. Appointments to Fiduciary Positions. 


(A) A judge shall not accept appointment to serve in a fiduciary position, 
such as executor, administrator, trustee, guardian, attorney in fact, or other 
personal representative, except for the estate, trust, or person of a member of 
the judge’s family, and then only if such service will not interfere with the 
proper performance of judicial duties. 

(B) A judge shall not serve in a fiduciary position if the judge as fiduciary 
will likely be engaged in proceedings that would ordinarily come before the 
judge, or if the estate, trust, or ward becomes involved in adversary proceed- 
ings in the court on which the judge serves, or one under its appellate 
jurisdiction. 

(C) A judge acting in a fiduciary capacity shall be subject to the same 
restrictions on engaging in financial activities that apply to a judge personally. 

(D) Ifa person who is serving in a fiduciary position becomes a judge, he or 
she must comply with this Rule as soon as reasonably practicable, but in no 
event later than one year after becoming a judge. 


COMMENT 

[1] A judge should recognize that other re- 
strictions imposed by this Code may conflict 
with a judge’s obligations as a fiduciary; in such 
circumstances, a judge should resign as fidu- 
ciary. For example, serving as a fiduciary might 


require frequent disqualification of a judge un- 
der Rule 2.11 because a judge is deemed to have 
an economic interest in shares of stock held by 
a trust if the amount of stock held is more than 
de minimis. 
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Rule 3.9. Service as Arbitrator or Mediator. 


A judge shall not act as an arbitrator or a mediator or perform other judicial 
functions apart from the judge’s official duties unless expressly authorized by 


law. 


COMMENT 

[1] This Rule does not prohibit a judge from 
participating in arbitration, mediation, or 
settlement conferences performed as part of 


Rule 3.10. Practice of Law. 


assigned judicial duties. Rendering dispute 
resolution services apart from those duties, 
whether or not for economic gain, is prohibited 
unless it is expressly authorized by law. 


A judge shall not practice law. A judge may act pro se and may, without 
compensation, give legal advice to and draft or review documents for a member 
of the judge’s family, but is prohibited from serving as the family member’s 


lawyer in any forum. 


COMMENT 

[1] Ajudge may act pro se in all legal matters, 
including matters involving litigation and mat- 
ters involving appearances before or other deal- 


ings with governmental bodies. A judge must 
not use the prestige of office to advance the 


judge’s personal or family interests. See Rule 


13: 


CASE NOTES 


Practice of Law. 
A judge violated this canon when he contin- 
ued to represent a client in out-of-state litiga- 


tion after he ascended to the bench. Judicial 
Discipline & Disability Comm’n v. Thompson, 
341 Ark. 253, 16 S.W.3d 212 (2000). 


Rule 3.11. Financial, Business, or Remunerative Activities. 


(A) Ajudge may hold and manage investments of the judge and members of 


the judge’s family. 


(B) Ajudge shall not serve as an officer, director, manager, general partner, 
advisor, or employee of any business entity except that a judge may manage or 


participate in: 


(1) a business closely held by the judge or members of the judge’s family; 


or 


(2) a business entity primarily engaged in investment of the financial 
resources of the judge or members of the judge’s family. 
(C) A judge shall not engage in financial activities permitted under para- 


graphs (A) and (B) if they will: 


(1) interfere with the proper performance of judicial duties; 

(2) lead to frequent disqualification of the judge; 

(3) involve the judge in frequent transactions or continuing business 
relationships with lawyers or other persons likely to come before the court on 


which the judge serves; or 


(4) result in violation of other provisions of this Code. 


COMMENT 

[1] Judges are generally permitted to engage 
in financial activities, including managing real 
estate and other investments for themselves or 
for members of their families. Participation in 


these activities, like participation in other ex- 
trajudicial activities, is subject to the require- 
ments of this Code. For example, it would be 
improper for a judge to spend so much time on 
business activities that it interferes with the 
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performance of judicial duties. See Rule 2.1. 
Similarly, it would be improper for a judge to 
use his or her official title or appear in judicial 
robes in business advertising, or to conduct his 
or her business or financial affairs in such a 
way that disqualification is frequently re- 
quired. See Rules 1.3 and 2.11. 
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[2] As soon as practicable without serious 
financial detriment, the judge must divest him- 
self or herself of investments and other finan- 
cial interests that might require frequent dis- 
qualification or otherwise violate this Rule. 


Rule 3.12. Compensation for Extrajudicial Activities. 


A judge may accept reasonable compensation for extrajudicial activities 
permitted by this Code or other law unless such acceptance would appear to a 
reasonable person to undermine the judge’s independence, integrity, or impar- 


tiality. 


COMMENT 

[1] A judge is permitted to accept honoraria, 
stipends, fees, wages, salaries, royalties, or 
other compensation for speaking, teaching, 
writing, and other extrajudicial activities, pro- 


should be mindful, however, that judicial duties 
must take precedence over other activities. See 
Rule 2.1. 

[2] Compensation derived from extrajudicial 
activities may be subject to public reporting. 


vided the compensation is reasonable and com- See Rule 3.15. 


mensurate with the task performed. The judge 


Rule 3.13. Acceptance and Reporting of Gifts, Loans, Bequests, Ben- 
efits, or Other Things of Value. 


(A) A judge shall not accept any gifts, loans, bequests, benefits, or other 
things of value, if acceptance is prohibited by law or would appear to a 
reasonable person to undermine the judge’s independence, integrity, or impar- 
tiality. 

(B) Unless otherwise prohibited by law, or by paragraph (A), a judge may 
accept the following: 

(1) items with little intrinsic value, such as plaques, certificates, trophies, 
and greeting cards; 

(2) gifts, loans, bequests, benefits, or other things of value from close 
friends or relatives, whose appearance or interest in a proceeding pending or 
impending before the judge would in any event require disqualification of the 
judge under Rule 2.11; 

(3) ordinary social hospitality; 

(4) commercial or financial opportunities and benefits, including special 
pricing and discounts, and loans from lending institutions in their regular 
course of business, if the same opportunities and benefits or loans are made 
available on the same terms to similarly situated persons who are not 
judges; 

(5) rewards and prizes given to competitors or participants in random 
drawings, contests, or other events that are open to persons who are not 
judges; 

(6) scholarships, fellowships, and similar benefits or awards, if they are 
available to similarly situated persons who are not judges, based upon the 
same terms and criteria; 

(7) books, magazines, journals, audiovisual materials, and other resource 
materials supplied by publishers on a complimentary basis for official use; 

(8) gifts, awards, or benefits associated with the business, profession, or 
other separate activity of a spouse, a domestic partner, or other family 
member of a judge residing in the judge’s household, but that incidentally 
benefit the judge; 
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(9) gifts incident to a public testimonial; 

(10) a gift made in connection with a special occasion for the judge such as 
a wedding, anniversary, birthday, or other holiday and the gift is fairly 
commensurate with the occasion and the relationship of the donor; 

(11) invitations to the judge and the judge’s spouse, domestic partner, or 


guest to attend without charge: 


(a) an event associated with a bar-related function or other activity 
relating to the law, the legal system, or the administration of justice; or 

(b) an event associated with any of the judge’s educational, religious, 
charitable, fraternal or civic activities permitted by this Code, if the same 
invitation is offered to nonjudges who are engaged in similar ways in the 


activity as is the judge; and 


(C) A judge shall report gifts as required by law. 

(D) If a judge receives a gift, or thing of value, in violation of this Rule and 
the judge cannot determine the source of the gift or the judge has difficulty 
returning the gift, the judge may donate the gift to a non-profit organization. 

(E) For purposes of this Rule, the term “relatives” is broader than Rule 2.11 
and shall include a spouse, child, parent, grandparent, grandchild, brother, 
sister, parent-in-law, brother-in-law, sister-in-law, nephew, niece, aunt, uncle, 
or first cousins, and the spouse or in-laws of any of these persons. (Amended 


December 15, 2016.) 


COMMENT 

[1] Whenever a judge accepts a gift or other 
thing of value without paying fair market 
value, there is a risk that the benefit might be 
viewed as intended to influence the judge’s 
decision in a case. Rule 3.13 imposes restric- 
tions upon the acceptance of such benefits, 
according to the magnitude of the risk. Para- 
graph (B) identifies circumstances in which the 
risk that the acceptance would appear to un- 
dermine the judge’s independence, integrity, or 
impartiality is low. 

[2] Gift-giving between close friends and rela- 
tives is a common occurrence, and ordinarily 
does not create an appearance of impropriety or 
cause reasonable persons to believe that the 
judge’s independence, integrity, or impartiality 
has been compromised. In addition, when the 
appearance of friends or relatives in a case 
would require the judge’s disqualification un- 
der Rule 2.11, there would be no opportunity for 
a gift to influence the judge’s decision making. 
Paragraph (B)(2) places no restrictions upon 
the ability of a judge to accept gifts or other 
things of value from friends or relatives under 
these circumstances. 

[3] Businesses and financial institutions fre- 
quently make available special pricing, dis- 
counts, and other benefits, either in connection 
with a temporary promotion or for preferred 
customers, based upon longevity of the rela- 
tionship, volume of business transacted, and 


other factors. A judge may freely accept such 
benefits if they are available to the general 
public, or if the judge qualifies for the special 
price or discount according to the same criteria 
as are applied to persons who are not judges. As 
an example, loans provided at generally pre- 
vailing interest rates are not gifts, but a judge 
could not accept a loan from a financial institu- 
tion at below-market interest rates unless the 
same rate was being made available to the 
general public for a certain period of time or 
only to borrowers with specified qualifications 
that the judge also possesses. 

[4] Rule 3.13 applies only to acceptance of 
gifts or other things of value by a judge. None- 
theless, if a gift or other benefit is given to the 
judge’s spouse, domestic partner, or member of 
the judge’s family residing in the judge’s house- 
hold, it may be viewed as an attempt to evade 
Rule 3.13 and influence the judge indirectly. 
Where the gift or benefit is being made primar- 
ily to such other persons, and the judge is 
merely an incidental beneficiary, this concern is 
reduced. A judge should, however, remind fam- 
ily and household members of the restrictions 
imposed upon judges, and urge them to take 
these restrictions into account when making 
decisions about accepting such gifts or benefits. 

[5] Rule 3.13 does not apply to contributions 
to a judge’s campaign for judicial office. Such 
contributions are governed by other Rules of 
this Code, including Rules 4.3 and 4.4. 
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Rule 3.14. Reimbursement of Expenses and Waivers of Fees or 
Charges. | 

(A) Unless otherwise prohibited by Rules -3.1 and 3.13(A) or other law, a 
judge may accept reimbursement of necessary and reasonable expenses for 
travel, food, lodging, or other incidental expenses, or a waiver or partial waiver 
of fees or charges for registration, tuition, and similar items, from sources 
other than the judge’s employing entity, except from a political organization, if 
the expenses or charges are associated with the judge’s participation in 
extrajudicial activities permitted by this Code. 

(B) Reimbursement of expenses for necessary travel, food, lodging, or other 
incidental expenses shall be limited to the actual costs reasonably incurred by 
the judge and, when appropriate to the occasion, by the judge’s spouse, 
domestic partner, or guest. 

(C) A judge who accepts reimbursement of expenses or waivers or partial 
waivers of fees or charges on behalf of the judge or the judge’s spouse, domestic 
partner, or guest shall publicly report such acceptance as required by Rule 


3.15. (Amended December 15, 2016.) 


COMMENT 

[1] Educational, civic, religious, fraternal, 
and charitable organizations often sponsor 
meetings, seminars, symposia, dinners, awards 
ceremonies, and similar events. Judges are 
encouraged to attend educational programs, as 
both teachers and participants, in law-related 
and academic disciplines, in furtherance of 
their duty to remain competent in the law. 
Participation in a variety of other extrajudicial 
activity is also permitted and encouraged by 
this Code. 

[2] Not infrequently, sponsoring organiza- 
tions invite certain judges to attend seminars 
or other events on a fee-waived or partial-fee- 
waived basis, and sometimes include reim- 
bursement for necessary travel, food, lodging, 
or other incidental expenses. A judge’s decision 
whether to accept reimbursement of expenses 
or a waiver or partial waiver of fees or charges 
in connection with these or other extrajudicial 
activities must be based upon an assessment of 
all the circumstances. The judge must under- 
take a reasonable inquiry to obtain the infor- 
mation necessary to make an informed judg- 
ment about whether acceptance would be 
consistent with the requirements of this Code. 

[3] A judge must assure himself or herself 
that acceptance of reimbursement or fee waiv- 
ers would not appear to a reasonable person to 
undermine the judge’s independence, integrity, 
or impartiality. The factors that a judge should 
consider when deciding whether to accept reim- 
bursement or a fee waiver for attendance at a 
particular activity include: 

(a) whether the sponsor is an accredited 
educational institution or bar association 


rather than a trade association or a for-profit 
entity; 

(b) whether the funding comes largely from 
numerous contributors rather than from a 
single entity and is earmarked for programs 
with specific content; 

(c) whether the content is related or unre- 
lated to the subject matter of litigation pending 
or impending before the judge, or to matters 
that are likely to come before the judge; 

(d) whether the activity is primarily educa- 
tional rather than recreational, and whether 
the costs of the event are reasonable and com- 
parable to those associated with similar events 
sponsored by the judiciary, bar associations, or 
similar groups; 

(e) whether information concerning the activ- 
ity and its funding sources is available upon 
inquiry; 

(f) whether the sponsor or source of funding is 
generally associated with particular parties or 
interests currently appearing or likely to ap- 
pear in the judge’s court, thus possibly requir- 
ing disqualification of the judge under Rule 
2,415 

(g) whether differing viewpoints are pre- 
sented; and 

(h) whether a broad range of judicial and 
nonjudicial participants are invited, whether a 
large number of participants are invited, and 
whether the program is designed specifically 
for judges. 

[4A] Reimbursement of expenses from gov- 
ernmental entities need not be reported under 
Rule 3.14 [C] or Rule 3.15. 
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Rule 3.15. Reporting Requirements. 


(A) A judge shall publicly report the amount or value of the following as 


required by state law: 


(1) compensation received for extrajudicial activities as permitted by Rule 


3.12; 


(2) gifts and other things of value as permitted by Rule 3.13, and 
(3) reimbursement of expenses and waiver of fees or charges as permitted 


by Rule 3.14. 


(B) The scope of reporting, the time for reporting, the manner of reporting, 
and other issues shall be as determined by state law. (Amended December 15, 


2016.) 


CANON 4 
A JUDGE OR CANDIDATE FOR JUDICIAL OFFICE, OR 
JUDGE-ELECT SHALL NOT ENGAGE IN POLITICAL OR 
CAMPAIGN ACTIVITY THAT IS INCONSISTENT WITH 
THE INDEPENDENCE, INTEGRITY, OR IMPARTIALITY 
OF THE JUDICIARY 


Rule 


Rule 4.1. Political and Campaign Activities of Judges, Judicial Candidates, and a Judge-Elect in 


General. 


Rule 4.2. Political and Campaign Activities of Judicial Candidates in Public Elections. 
Rule 4.3. Activities of Candidates for Appointive Judicial Office. 


Rule 4.4. Campaign Committees. 


Rule 4.5. Activities of Judges Who Become Candidates for Nonjudicial Office. 


RESEARCH REFERENCES 
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Recent Developments — Arkansas Code of 
Judicial Conduct, 46 Ark. L. Rev. 1047. 

Note, Should They Stay or Should They Go: 
The Implications of Republican Party of Min- 
nesota v. White on Restrictions of Speech Dur- 
ing Judicial Election Campaigns, 56 Ark. L. 
Rev. 677 (2003). 

Recent Developments: Judicial Conduct: Ju- 
dicial Speech, 56 Ark. L. Rev. 929 (2004). 

Note, Griffen v. Arkansas Judicial Discipline 
and Disability Commission: An Unclear Opin- 
ion on Vagueness, 58 Ark. L. Rev. 983. 
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Survey of Arkansas Law, 15 U. Ark. Little Rock 
L.J. 427. 

Averill, Observations on the Wyoming Expe- 
rience with Merit Selection of Judges: A Model 
for Arkansas, 17 U. Ark. Little Rock L.J. 281. 
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— Miscellaneous, 17 U. Ark. Little Rock LJ. 
452. 

U. Ark. Little Rock L. Rev. Republican 
Party of Minnesota v. White: The Lifting of 
Judicial Speech Restraint, 26 U. Ark. Little 
Rock L. Rev. 1 (2003). 


CASE NOTES 


Findings. 

Judicial Discipline and Disability Commis- 
sion had the opportunity to consider the sworn 
statements by two attorneys, each of whom 
stated that the judge personally asked for a 
campaign contribution, and the judge also tes- 
tified before the Judicial Commission, allowing 
the Judicial Commission to view his demeanor 
and to evaluate his testimony first hand; with 


this evidence, the Judicial Commission found 
that there had been conduct that was, or might 
be, or might become cause for discipline, and 
determined that an admonition was appropri- 
ate; thus, its findings were not clearly errone- 
ous based on the evidence. Simes v. Ark. Judi- 
cial Discipline & Disability Comm’n, 368 Ark. 
577, 247 S.W.3d 876 (2007). 
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Rule 4.1. Political and Campaign Activities of Judges, Judicial Can- 
didates, and a Judge-Elect in General. 


(A) Except as permitted by law, or by Rules 4.2, 4.3, and 4.4, a judge, a 
judicial candidate, and a judge-elect shall not: 

(1) act as a leader in, or hold an office in, a political organization; 

(2) make speeches on behalf of a political organization; 

(3) publicly endorse or oppose a candidate for any public office; 

(4) solicit funds for, pay an assessment to, or make a contribution to a 
political organization or a candidate for public office; 

(5) solicit the efforts of any individual, committee, or organization to 
expend money outside of the judge’s campaign when such expenses will not 
be reported by the campaign if the purpose of the expenditure is to influence 


the outcome of the judge’s election. 


(6) publicly identify himself or herself as a candidate of a political 


organization; 


(7) seek, accept, or use endorsements from a political organization or an 
elected official who was elected in a partisan election; however, nothing 
prevents a judicial candidate from speaking to a political organization or 
elected official concerning the judicial candidate’s election; 

(8) personally solicit or accept campaign contributions other than through 
a campaign committee authorized by Rule 4.4; 

(9) use or permit the use of campaign contributions for the private benefit 


of the judge, the candidate, or others; 


(10) use court staff, facilities, or other court resources in a campaign for 


judicial office; 


(11) knowingly, or with reckless disregard for the truth, make any false or 


misleading statement; 


(12) make any statement that would reasonably be expected to affect the 
outcome or impair the fairness of a matter pending or impending in any 


court; 


(13) in connection with cases, controversies, or issues that are likely to 
come before the court, make pledges, promises, or commitments that are 
inconsistent with the impartial performance of the adjudicative duties of 


judicial office; or 


(14) Use the term “re-elect” unless the judge was previously elected to 


that same position. 


(B) A judge or judicial candidate shall take reasonable measures to ensure 
that other persons do not undertake, on behalf of the judge or judicial 
candidate, any activities prohibited under paragraph (A). 

(C) For purposes of this Rule, a judge may use the title “Judge” if the judge 
is currently serving as a judge on the district court, circuit court, or court of 
appeals. A judge may use the title “Justice” if currently serving on the 
Arkansas Supreme Court. A judge who previously has held one of these 
positions, may use the appropriate title as long as it is preceded by the term 
“former”. (Amended December 15, 2016.) 


COMMENT 

GENERAL CONSIDERATIONS [1] Even 
when subject to public election, a judge plays a 
role different from that of a legislator or execu- 
tive branch official. Rather than making deci- 
sions based upon the expressed views or pref- 


erences of the electorate, a judge makes 
decisions based upon the law and the facts of 
every case. Therefore, in furtherance of this 
interest, judges, judicial candidates, and a 
judge-elect must, to the greatest extent pos- 
sible, be free and appear to be free from politi- 
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cal influence and political pressure. This Canon 
imposes narrowly tailored restrictions upon the 
political and campaign activities of all judges, 
judicial candidates, and a judge-elect, taking 
into account the various methods of selecting 
judges. 

[2] When a person becomes a judge, judicial 
candidate or judge-elect, this Canon becomes 
applicable to his or her conduct. In addition, 
Arkansas Rule of Professional Conduct 8.2(b) 
provides that a “lawyer who is a candidate for 
judicial office shall comply with the applicable 
provisions of the Code of Judicial Conduct.” 

PARTICIPATION IN POLITICAL ACTIVI- 
TIES [3] Public confidence in the independence 
and impartiality of the judiciary is eroded if 
judges, judicial candidates, and a judge-elect 
are perceived to be subject to political influence. 
Although judges, judicial candidates, and a 
judge-elect may register to vote as members of 
a political party, they are prohibited by para- 
graph (A)(1) from assuming leadership roles in 
political organizations. 

[4] Paragraphs (A)(2) and (A)(3) prohibit 
judges, judicial candidates, and a judge-elect 
from making speeches on behalf of political 
organizations or publicly endorsing or opposing 
candidates for public office, respectively, to pre- 
vent them from abusing the prestige of judicial 
office to advance the interests of others. See 
Rule 1.3. These Rules do not prohibit candi- 
dates from campaigning on their own behalf, or 
from endorsing or opposing candidates for the 
same judicial office for which they are running. 

[5] Although members of the families of 
judges, judicial candidates, and a judge-elect 
are free to engage in their own political activity, 
including running for public office, there is no 
“family exception” to the prohibition in para- 
graph (A)(3) against a judge, candidate, and a 
judge-elect publicly endorsing candidates for 
public office. A judge, judicial candidate, and a 
judge-elect must not become involved in, or 
publicly associated with, a family member’s 
political activity or campaign for public office. 

[6] Judges, judicial candidates, and a judge- 
elect retain the right to participate in the 
political process as voters in both primary and 
general elections. Judges are permitted to re- 
quest a ballot in a party’s primary without 
violating this Code. 

[6A] Judges, judicial candidates, and a judge- 
elect are permitted to attend or purchase tick- 
ets for dinners or other events sponsored by a 
political organization. 

STATEMENTS AND COMMENTS MADE 
BY JUDGES, JUDICIAL CANDIDATES, AND 
AJUDGE-ELECT [7] Judicial candidates must 
be scrupulously fair and accurate in all state- 
ments made by them and by their campaign 
committees. Paragraph (A)(11) obligates candi- 
dates and their committees to refrain from 
making statements that are false or mislead- 
ing, or that omit facts necessary to make the 
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communication considered as a whole not ma- 
terially misleading. As an example, “judicial 
experience” is misleading unless referring to 
the person’s service on a district court, circuit 
court, court of appeals, or supreme court. 

[8] Judges, Judicial candidates, and a judge- 
elect are sometimes the subject of false, mis- 
leading, or unfair allegations made by opposing 
candidates, third parties, or the media. For 
example, false or misleading statements might 
be made regarding the identity, present posi- 
tion, experience, qualifications, or judicial rul- 
ings of a candidate. In other situations, false or 
misleading allegations may be made that bear 
upon a judge, judicial candidate or judge-elect’s 
integrity or fitness for judicial office. As long as 
the judge, judicial candidate, or judge-elect 
does not violate these Rules, the candidate may 
make a factually accurate public response. In 
addition, when an independent third party has 
made unwarranted attacks on a candidate’s 
opponent, the candidate may disavow the at- 
tacks, and request the third party to cease and 
desist. 

[9] Subject to paragraph (A)(12), a judge, 
judicial candidate, and judge-elect is permitted 
to respond directly to false, misleading, or un- 
fair allegations made against him or her during 
a campaign, although it is preferable for some- 
one else to respond if the allegations relate to a 
pending case. 

[10] Paragraph (A)(12) prohibits judges, judi- 
cial candidates, and a judge-elect from making 
comments that might impair the fairness of 
pending or impending judicial proceedings. 
This provision does not restrict arguments or 
statements to the court or jury by a lawyer who 
is a judicial candidate or judge-elect, or rulings, 
statements, or instructions by a judge that may 
appropriately affect the outcome of a matter. 

PLEDGES, PROMISES, OR COMMIT- 
MENTS INCONSISTENT WITH IMPARTIAL 
PERFORMANCE OF THE ADJUDICATIVE 
DUTIES OF JUDICIAL OFFICE [11] The role 
of a judge is different from that of a legislator or 
executive branch official, even when the judge 
is subject to public election. Campaigns for 
judicial office must be conducted differently 
from campaigns for other offices. The narrowly 
drafted restrictions upon political and cam- 
paign activities of judicial candidates provided 
in Canon 4 allow candidates to conduct cam- 
paigns that provide voters with sufficient infor- 
mation to permit them to distinguish between 
candidates and make informed electoral 
choices. 

[12] Paragraph (A)(13) makes applicable to 
judges, judicial candidates, and a judge-elect 
the prohibition that applies to judges in Rule 
2.10(B), relating to pledges, promises, or com- 
mitments that are inconsistent with the impar- 
tial performance of the adjudicative duties of 
judicial office. 
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[13] The making of a pledge, promise, or 
commitment is not dependent upon, or limited 
to, the use of any specific words or phrases; 
instead, the totality of the statement must be 
examined to determine if a reasonable person 
would believe that the candidate for judicial 
office has specifically undertaken to reach a 
particular result. 

[13A] Before speaking or announcing per- 
sonal views on social or political topics in a 
judicial campaign, candidates should consider 
the impact of their statements. Such state- 
ments may suggest that the judge lacks impar- 
tiality. See Rule 1.2. They may create the im- 
pression that a judge has or manifests bias or 
prejudice toward individuals with contrary so- 
cial or political views. See Rule 2.3. Public 
comments may require the judge to disqualify 
himself or herself when litigation involving 
those issues come before the judge. See Rule 
2.11. When making such statements, a judge 
should acknowledge the overarching judicial 
obligation to apply and uphold the law, without 
regard to his or her personal views. 

[14] Ajudicial candidate may make campaign 
promises related to judicial organization, ad- 
ministration, and court management, such as a 
promise to dispose of a backlog of cases, start 
court sessions on time, or avoid favoritism in 
appointments and hiring. A candidate may also 
pledge to take action outside the courtroom, 
such as working toward an improved jury se- 
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lection system, or advocating for more funds to 
improve the physical plant and amenities of the 
courthouse. 

[15] Judicial candidates may receive ques- 
tionnaires or requests for interviews from the 
media and from issue advocacy or other com- 
munity organizations that seek to learn their 
views on disputed or controversial legal or 
political issues. Paragraph (A)(13) does not 
specifically address judicial responses to such 
inquiries. Depending upon the wording and 
format of such questionnaires, candidates’ re- 
sponses might be viewed as pledges, promises, 
or commitments to perform the adjudicative 
duties of office other than in an impartial way. 
To avoid violating paragraph (A)(13), therefore, 
candidates who respond to media and other 
inquiries should also give assurances that they 
will keep an open mind and will carry out their 
adjudicative duties faithfully and impartially if 
elected. Candidates who do not respond may 
state their reasons for not responding, such as 
the danger that answering might be perceived 
by a reasonable person as undermining a suc- 
cessful candidate’s independence or impartial- 
ity, or that it might lead to frequent disqualifi- 
cation. See Rule 2.11. 


RESEARCH REFERENCES 

U. Ark. Little Rock L. Rev. Justice Robert 
L. Brown, Essay: Judicial Recusal: It’s Time to 
Take Another Look Post-Caperton, 38 U. Ark. 
Little Rock L. Rev. 63 (2015). 


Rule 4.2. Political and Campaign Activities of Judicial Candidates in 


Public Elections. 


(A) A judicial candidate in a public election shall: 

(1) act at all times in a manner consistent with the independence, 
integrity, and impartiality of the judiciary; 

(2) comply with all applicable election, election campaign, and election 
campaign fund-raising laws and regulations of this jurisdiction; 

(3) review and approve the content of all campaign statements and 
materials produced by the candidate or his or her campaign committee, as 
authorized by Rule 4.4, before their dissemination; and 

(4) take reasonable measures to ensure that other persons do not under- 
take on behalf of the candidate activities, other than those described in Rule 
4.4, that the candidate is prohibited from doing by Rule 4.1. 

(B) A judicial candidate in a public election may, unless prohibited by law, 
and not earlier than 365 days before the first applicable election: 

(1) establish a campaign committee pursuant to the provisions of Rule 4.4; 

(2) speak on behalf of his or her candidacy through any medium, including 
but not limited to advertisements, websites, or other campaign literature; 


(3) [Reserved] 


(4) attend or purchase tickets for dinners or other events sponsored by a 


political organization; 


(5) seek, accept, or use endorsements from any person or organization 
other than a partisan political organization; and 
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(6) [Reserved]. 
(C) [Reserved]. 


COMMENT 

[1] Paragraph (B) permits judicial candidates 
in public elections to engage in some political 
and campaign activities otherwise prohibited 
by Rule 4.1. Candidates may not engage in 
these activities earlier than 365 days before the 
first applicable election. See definition of “judi- 
cial candidate,” which provides that a person 
becomes a candidate for judicial office as soon 
as he or she makes a public announcement of 
candidacy, declares or files as a candidate with 
the election authority, or authorizes or engages 
in solicitation or acceptance of contributions or 
support. This rule does not prohibit private 
conversations with potential supporters by a 
potential candidate as part of an effort to “test 
the waters” for a future candidacy. It does 
prohibit establishing a campaign committee 
earlier than 365 days before the election date. 

[2] Despite paragraph (B), judicial candi- 
dates for public election remain subject to many 
of the provisions of Rule 4.1. For example, a 
candidate continues to be prohibited from solic- 
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iting funds for a political organization, know- 
ingly making false or misleading statements 
during a campaign, or making certain prom- 
ises, pledges, or commitments related to future 
adjudicative duties. See Rule 4.1(A), para- 
graphs (4), (11), and (13). 

[3] [Reserved] 

[4] In nonpartisan elections, paragraph (B)(5) 
prohibits a candidate from seeking, accepting, 
or using nominations or endorsements from a 
partisan political organization or partisan 
elected official. 

[5] Subject to the 365-day limitation, judicial 
candidates are permitted to attend or purchase 
tickets for dinners and other events sponsored 
by political organizations. (Cf. Rule 4.1, Com- 
ment 6A, Judges are permitted to attend or 
purchase tickets for dinners or other events 
sponsored by a political organization.) 

[6] [Reserved] 

[7] [Reserved] 
2016.) 


(Amended December 15, 


Rule 4.3. Activities of Candidates for Appointive Judicial Office. 


A candidate for appointment to judicial office may: 
(A) communicate with the appointing or confirming authority, including 
any selection, screening, or nominating commission or similar agency; and 
(B) seek endorsements for the appointment from any person or organiza- 
tion other than a partisan political organization. 


COMMENT 

[1] When seeking support or endorsement, or 
when communicating directly with an appoint- 
ing or confirming authority, a candidate for 
appointive judicial office must not make any 


Rule 4.4. Campaign Committees. 


pledges, promises, or commitments that are 
inconsistent with the impartial performance of 
the adjudicative duties of the office. See Rule 
4,1(A)(13). 


(A) Ajudicial candidate subject to public election may establish a campaign 
committee to manage and conduct a campaign for the candidate, subject to the 
provisions of this Code. The candidate is responsible for ensuring that his or 
her campaign committee complies with applicable provisions of this Code and 
other applicable law. 

(B) A judicial candidate subject to public election shall direct his or her 
campaign committee: 

(1) to solicit and accept only such campaign contributions as are permit- 
ted by state law. 

(2) not to solicit or accept contributions for a candidate’s current campaign 
more than 180 days before the applicable election, nor more than 45 days 
after the last election in which the candidate participated; and 

(3) to comply with all applicable statutory requirements for disclosure and 
divestiture of campaign contributions. 

(C) Any campaign fund surplus shall be returned to the contributors, 
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contributed to a non-profit organization which is exempt from taxation under 
Section 501(c)(3) or turned over to the State Treasurer as provided by law. 


(Amended December 15, 2016.) 


COMMENT 

[1] Judicial candidates are prohibited from 
personally soliciting campaign contributions or 
personally accepting campaign contributions. 
See Rule 4.1(A)(8). This Rule recognizes that in 
many jurisdictions, judicial candidates must 
raise campaign funds to support their candida- 
cies, and permits candidates, other than candi- 
dates for appointive judicial office, to establish 
campaign committees to solicit and accept rea- 
sonable financial contributions or in-kind con- 
tributions. 

[2] Campaign committees may solicit and 
accept campaign contributions, manage the ex- 
penditure of campaign funds, and generally 
conduct campaigns. Candidates are responsible 
for compliance with the requirements of elec- 
tion law and other applicable law, and for the 
activities of their campaign committees. 

[2A] The forty-five-day post-election restric- 
tion applies both to contested and non-con- 


tested elections. Once a candidate’s campaign 
has ended, the candidate should only raise 
funds for 45 more days. For example, if three 
candidates participate in a judicial election, the 
candidate who is eliminated may raise funds 
for only an additional 45 days. However, the 
two remaining candidates may continue to 
raise funds through the runoff election and 45 
days thereafter. 

[3] At the start of a campaign, the candidate 
must instruct the campaign committee to so- 
licit or accept only such contributions as are 
reasonable in amount, appropriate under the 
circumstances, and in conformity with appli- 
cable law. 


RESEARCH REFERENCES 

U. Ark. Little Rock L. Rev. Justice Robert 
L. Brown, Essay: Judicial Recusal: It’s Time to 
Take Another Look Post-Caperton, 38 U. Ark. 
Little Rock L. Rev. 63 (2015). 


CASE NOTES 


Recusal Not Required. 

Supreme Court justice concluded that she 
was to remain on a case when a party moved for 
her recusal based on campaign contributions 
that the justice’s campaign committee accepted 
from the other litigant; the contributions 
($20,000) were insufficient to warrant disquali- 
fication in an unopposed race, there was no 


allegation that the other litigant or any of the 
litigant’s companies hosted fundraisers or coor- 
dinated activities with the committee, and the 
timing between the campaign and the proceed- 
ing was a sufficient cooling-off period. Robinson 
Nursing & Rehab. Ctr., LLC v. Phillips, 2016 
Ark. 388, 502 S.W.3d 519 (2016). 


Rule 4.5. Activities of Judges Who Become Candidates for Nonjudicial 


Office. 


(A) Upon becoming a candidate for a nonjudicial elective office, a judge shall 
resign from judicial office, unless permitted by law to continue to hold judicial office. 
(B) Upon becoming a candidate for a nonjudicial appointive office, a judge is 
not required to resign from judicial office, provided that the judge complies 


with the other provisions of this Code. 


COMMENT 

[1] In campaigns for nonjudicial elective pub- 
lic office, candidates may make pledges, prom- 
ises, or commitments related to positions they 
would take and ways they would act if elected 
to office. Although appropriate in nonjudicial 
campaigns, this manner of campaigning is in- 
consistent with the role of a judge, who must 
remain fair and impartial to all who come 
before him or her. The potential for misuse of 
the judicial office, and the political promises 
that the judge would be compelled to make in 
the course of campaigning for nonjudicial elec- 


tive office, together dictate that a judge who 
wishes to run for such an office must resign 
upon becoming a candidate. 

[2] The “resign to run” rule set forth in 
paragraph (A) ensures that a judge cannot use 
the judicial office to promote his or her candi- 
dacy, and prevents post-campaign retaliation 
from the judge in the event the judge is de- 
feated in the election. When a judge is seeking 
appointive nonjudicial office, however, the dan- 
gers are not sufficient to warrant imposing the 
“resign to run” rule. 
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ABUSING PRESTIGE OF 
JUDICIAL OFFICE, Jud Cond 
Canon 1.3. 


ACCEPTING GIFTS OR OTHER 
THINGS OF VALUE, Jud Cond 
Canon 3.13. 

Reporting requirements, Jud Cond 
Canon 3.15. 

Waiver of fees or charges, Jud Cond 
Canon 3.14. 


ADMINISTRATIVE 
APPOINTMENTS, Jud Cond 
Canon 2.13. 


AFFILIATION WITH 
DISCRIMINATORY 
ORGANIZATION, Jud Cond 
Canon 3.6. 


APPEARANCE BEFORE 
GOVERNMENTAL BODY. 

Conflicts with office, avoiding, Jud 
Cond Canon 3.2. 


APPEARANCE OF IMPROPRIETY, 
AVOIDANCE, Jud Cond Canon 1. 


APPOINTMENT TO 
GOVERNMENTAL POSITION. 

Conflicts with office, avoiding, Jud 
Cond Canon 3.4. 


ARBITRATOR, ACTING AS, Jud 
Cond Canon 3.9. 


ATTORNEYS AT LAW. 
Disability or impairment of 
attorney. 
Duties of judge, Jud Cond Canon 
2.14, 
Practice of law prohibited, Jud 
Cond Canon 3.10. 


B 


BIAS, PREJUDICE OR 
HARASSMENT PROHIBITED, 
Jud Cond Canon 2.3. 


C 


CAMPAIGN ACTIVITIES. 

Campaign committees, Jud Cond 
Canon 4.4. 

General rules, Jud Cond Canon 4.1. 

Judicial candidates for appointive 
office, Jud Cond Canon 4.3. 

Judicial candidates in public 
elections, Jud Cond Canon 4.2. 

Nonjudicial office, candidates for, 
Jud Cond Canon 4.5. 


CHARACTER WITNESS, ACTING 
AS. 

Conflicts with office, avoiding, Jud 
Cond Canon 3.3. 


COERCING PARTIES INTO 
SETTLEMENT PROHIBITED, 
Jud Cond Canon 2.6. 


COMMENTS ON PENDING CASES, 
Jud Cond Canon 2.10. 


COMMUNICATION WITH JURORS, 
Jud Cond Canon 2.8. 


COMPENSATION OF JUDGES. 
Accepting gifts or other things of 
value, Jud Cond Canon 3.13. 
Extra-judicial activities, Jud Cond 
Canon 3.12. 

Reimbursement of expenses, Jud 
Cond Canon 3.14. 

Reporting requirements, Jud Cond 
Canon 3.15. 


COMPETENCE AND DILIGENCE, 
Jud Cond Canon 2.5. 


COMPLIANCE WITH THE LAW, 
Jud Cond Canon 1.1. 


CONFIDENCE IN JUDICIARY, 
PROMOTING, Jud Cond Canon 
1.2) 


CONFLICTS WITH OFFICE, 
AVOIDING, Jud Cond Canon 3. 


COOPERATION WITH OTHER 
JUDGES, Jud Cond Canon 2.5. 
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DECISIONS, RESPONSIBILITY 
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DECORUM, Jud Cond Canon 2.8. 


DISABILITY OF JUDGE, Jud Cond 
Canon 2.14. 


DISCIPLINE OR REMOVAL OF 
JUDGES. 

Cooperation of judge with 
authorities, Jud Cond Canon 
2.16. 


DISCLOSURE OF NONPUBLIC 
INFORMATION, Jud Cond Canon 
3.5. 


DISCRIMINATION. 

Affiliation with discriminatory 
organization, Jud Cond Canon 
3.6. 

Bias, prejudice or harassment 
prohibited, Jud Cond Canon 2.3. 

Impartiality generally, Jud Cond 
Canon 2. 


DISQUALIFICATION, Jud Cond 
Canon 2.11. 


DUAL OFFICE HOLDING. 
Appointment to governmental 
position. 
Conflicts with office, avoiding, Jud 
Cond Canon 3.4. 
Fiduciary positions, appointment 
to, Jud Cond Canon 3.8. 
Participation in educational, 
charitable, civic, etc. activities, 
Jud Cond Canon 3.7. 


E 


ELECTIONS. 
Political and campaign activities, 
Jud Cond Canon 4. 
Campaign committees, Jud Cond 
Canon 4.4. 
General rules, Jud Cond Canon 4.1. 
Judicial candidates for appointive 
office, Jud Cond Canon 4.3. 
Judicial candidates in public 
elections, Jud Cond Canon 4.2. 
Nonjudicial office, candidates for, Jud 
Cond Canon 4.5. 


EX PARTE COMMUNICATIONS, 
Jud Cond Canon 2.9. 
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EXTERNAL INFLUENCE 
AVOIDED, Jud Cond Canon 2.4. 


EXTRA-JUDICIAL ACTIVITIES. 
Generally, Jud Cond Canon 3.1. 


F 


FAIRNESS AND IMPARTIALITY, 
Jud Cond Canon 2.2. 

Bias, prejudice or harassment 
prohibited, Jud Cond Canon 2.3. 


FIDUCIARY POSITIONS, 
APPOINTMENT TO, Jud Cond 
Canon 3.8. 


FINANCIAL, BUSINESS OR 
REMUNERATIVE ACTIVITIES, 
Jud Cond Canon 3.11. 


FUNDRAISING. 

Participation in educational, 
charitable, civic, etc. activities, 
Jud Cond Canon 3.7. 


G 


GIFTS, ACCEPTING, Jud Cond 
Canon 3.13. 

Reporting requirements, Jud Cond 
Canon 3.15. 


GOVERNMENT APPEARANCE OR 
CONSULTATION. 

Conflicts with office, avoiding, Jud 
Cond Canon 3.2. 


I 


IMPAIRMENT OF LAWYER OR 
JUDGE, Jud Cond Canon 2.14. 


IMPARTIALITY AND FAIRNESS, 
Jud Cond Canon 2.2. 

Bias, prejudice or harassment 
prohibited, Jud Cond Canon 2.3. 


IMPROPRIETY. 
Avoiding, Jud Cond Canon 1. 
INDEPENDENT INVESTIGATION 


PROHIBITED, Jud Cond Canon 
2.9. 


J 


JURY AND JURY TRIAL. 
Communication with jurors, Jud 
Cond Canon 2.8. 
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LAW, PRACTICE OF PROHIBITED, 
Jud Cond Canon 3.10. 


LOANS, ACCEPTING, Jud Cond 
Canon 3.13. 

Reporting requirements, Jud Cond 
Canon 3.15. 


M 


MANAGEMENT OF 
INVESTMENTS, Jud Cond Canon 
oy LA, 


MEDIATOR, ACTING AS, Jud Cond 
Canon 3.9. 


MENTAL IMPAIRMENT. 
Disability of judge, Jud Cond Canon 
2.14. 


MISCONDUCT OF ANOTHER, 
RESPONSE, Jud Cond Canon 
Ph Ra 
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PERFORMANCE OF DUTIES OF 
OFFICE. 

Impartiality, competence and 
diligence, Jud Cond Canon 2. 


PHYSICAL IMPAIRMENT. 
Disability of judge, Jud Cond Canon 
2.14. 


POLITICAL ACTIVITIES. 

Campaign committees, Jud Cond 
Canon 4.4. 

General rules, Jud Cond Canon 4.1. 

Judicial candidates for appointive 
office, Jud Cond Canon 4.3. 

Judicial candidates in public 
elections, Jud Cond Canon 4.2. 

Nonjudicial office, candidates for, 
Jud Cond Canon 4.5. 


PRACTICE OF LAW PROHIBITED, 
Jud Cond Canon 3.10. 


INDEX 


PRECEDENCE GIVEN TO DUTIES 
OF OFFICE, Jud Cond Canon 2.1. 


PUBLIC STATEMENTS ON 
PENDING CASES, Jud Cond 
Canon 2.10. 
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RECUSAL. 
Disqualification, Jud Cond Canon 
rae 


REIMBURSEMENT OF EXPENSES, 
Jud Cond Canon 3.14. 

Reporting requirements, Jud Cond 
Canon 3.15. 


RIGHT TO BE HEARD, 
ENSURING, Jud Cond Canon 2.6. 


S 


SETTLEMENTS. 
Coercing parties into settlement 
prohibited, Jud Cond Canon 2.6. 


SOLICITATIONS. 

Participation in educational, 
charitable, civic, etc. activities, 
Jud Cond Canon 3.7. 


SUBSTANCE ABUSE. 
Disability of judge, Jud Cond Canon 
aay 


SUPERVISORY DUTIES, Jud Cond 
Canon 2.12. 


WwW 


WAIVER OF FEES OR CHARGES, 
ACCEPTING, Jud Cond Canon 
3.14, 

Reporting requirements, Jud Cond 
Canon 3.15. 


WITNESSES. 
Conflicts with office, avoiding, Jud 
Cond Canon 3.3. 


Index 


Index 


RULES OF PROCEDURE OF THE ARKANSAS JUDICIAL 
DISCIPLINE AND DISABILITY COMMISSION 


Rule 

Rule 1. Organization of Commission. 

Rule 2. Powers and duties of the Commission. 

Rule 3. Financial arrangements for Commission. 

Rule 4. Commission office. 

Rule 5. Duties of the director. 

Rule 6. Jurisdiction. 

Rule 7. Disclosure. 

Rule 8. Procedures of Commission regarding conduct of a judge. 

Rule 9. Hearing on formal statement of allegations. 

Rule 10. Interim sanctions. 

Rule 11. Ex parte communications 

Rule 12. Supreme Court review. 

Rule 13. Cases involving allegations of mental and physical disability. 
Rule 14. Involuntary retirement. 

Rule 15. Complaints shall be adjudicated or dismissed within 18 months. 


Publisher’s Notes. vides: ‘Rules: The Supreme Court shall make 


The May 8, 1989 Per Curiam read: “In the 
General Election held November 8, 1988, the 
people of Arkansas adopted Ark. Const. Amend. 
66 which created the Arkansas Judicial Disci- 
pline and Disability Commission. The general 
assembly adopted Act 637 of 1988 [1989] ex- 
panding upon the provisions of the amendment 
and stating, as permitted by the amendment, 
the grounds for suspension and removal of 
judges. Subsection (f) of the amendment pro- 


procedural rules implementing this amend- 
ment and setting the length of terms on the 
Commission.’ The following rules for the Com- 
mission are hereby promulgated.” 


RESEARCH REFERENCES 

U. Ark. Little Rock L.J. Survey, Profes- 
sional Responsibility, 138 U. Ark. Little Rock 
L.J. 393. 


CASE NOTES 


Sovereign Immunity. 

A suit against the Commission on Judicial 
Discipline and Disability, seeking only a decla- 
ration whether the Commission, acting through 
its Director, has acted in violation of Rule of 


and Disability Commission, is not barred by the 
sovereign immunity provision of Ark. Const., 
Art 5, § 20. Commission on Judicial Discipline 
& Disability v. Digby, 303 Ark. 24, 792 S.W.2d 
594 (1990). 


Procedure of the Arkansas Judicial Discipline 


Rule 1. Organization of Commission. 


A. Composition of Commission. In accordance with Ark. Const. Amend. 66 
and Act 637 of 1989, the Commission on Judicial Discipline and Disability 
shall have nine members who shall be residents of Arkansas. Three members 
shall be justices or judges appointed by the Supreme Court (judicial members); 
three shall be lawyers admitted to practice in this state, who are not justices 
or judges, one appointed by the Attorney General, one by the President of the 
Senate, and one by the Speaker of the House of Representatives (lawyer 
members); and three members who are neither lawyers nor sitting or retired 
justices or judges shall be appointed by the Governor (public members). 

B. Meetings. The Commission shall hold an organization meeting immedi- 
ately upon establishment and biannually thereafter, and shall meet at least 
monthly at announced dates and places, except when there is no business to be 
conducted. Meetings shall be called by the Chair or upon the written request 
of three members of the Commission. 


585 


Rule 1 ARKANSAS COURT RULES Rule 1 


C. Terms of Commission Members and Alternates. With the exception of the 
initial appointees, whose initial terms shall be made so that reappointments 
and later appointments are to be staggered, Commission members and 
alternates shall serve for terms of six (6) years and shall be eligible for 
reappointment to second full terms. (Initial appointees shall be eligible for 
second terms of six (6) years.) At its organization meeting, the members of the 
Commission shall draw for lengths of initial terms so that one member in each 
group of members, judicial, lawyer, and public, shall have a four (4) year initial 
term, one member in each group shall have a five (5) year term, and one 
member in each group shall have a six (6) year term. After the terms of the 
initial appointees have been established, slips of paper, each with the name of 
the alternate, shall be placed in a container. Each member shall draw one of 
the slips of paper, and the alternate whose name is thus drawn shall have the 
same length of term as the member who drew his or her name. 

D. Officers. At the organization meeting the members of the Commission 
shall elect one among them to serve as chair and another to serve as vice-chair. 
The vice-chair shall perform the duties of the chair whenever he is absent or 
unable to act. 

E. Quorum; Voting Requirements. Five members of the Commission shall 
constitute a quorum for the transaction of business. A finding of probable cause 
shall require the concurrence of a majority of the members present. 

Any alternate member may serve in the place of any member of the same 
category whenever such member is disqualified or unable to serve and upon 
the call of, or on behalf of, the chair. An alternate member who is present at a 
Commission meeting but who has not been called to serve may neither be 
included in a quorum count nor vote on any matter being considered at such 
meeting. Whenever an alternate member is called to serve in the place of a 
member of the Commission, an announcement with respect thereto shall be 
made at the commencement of the meeting. 

A recommendation that discipline be imposed shall require the concurrence 
of a majority of the members of the Commission. 

F. Investigation Panels and Hearing Panels. The initial review and inves- 
tigation of complaints shall be conducted by and at the direction of an 
Investigation Panel, which shall act only by majority vote of the Panel. At the 
regular organization meetings of the Commission, the chair shall appoint from 
the nine Commission members and nine Alternates no fewer than three 
Investigation Panels of three members, each consisting of one judicial member, 
one lawyer member, and one public member. Thus constituted, these Investi- 
gation Panels shall conduct and direct the initial review and investigation of 
complaints without the knowledge or involvement of the Commission whose 
members shall serve as the Hearing Panel and conduct the formal proceedings 
to inquire into charges against a judge. Complaints shall be allocated among 
the Investigation Panels in rotation. No Commission member or Alternate 
shall serve on a Hearing Panel involving any matter considered by an 
Investigation Panel of which he or she was a member. 


EiSTORY: Amended July 6, 1992; amended 
March 18, 2008. 


Publisher’s Notes. 


Acts 1989, No. 637, referred to in this rule, is 
codified as § 16-10-401 et seq. 
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Rule 2. Powers and duties of the Commission. 


A. Rules and Forms. The Commission may recommend to the Supreme 
Court adoption or amendment of rules with regard to all disciplinary and 
disability proceedings, promulgate additional rules of procedure not inconsis- 
tent with these rules, and require the use of appropriate forms. 

B. Annual Report. The Commission shall have prepared an annual report of 
its activities for presentation to the Supreme Court and the public at the end 
of each calendar year. 


Rule 3. Financial arrangements for Commission. 


A. Compensation Proscribed. The Commission members shall serve without 
compensation for their services. 

B. Expenses Allowed. The Commission members shall be reimbursed for 
expenses necessarily incurred in the performance of their duties. 

C. Authorization for Payments. Expenses of the Commission as provided in 
section 2.(d) of Act 637 of 1989, shall be authorized to be paid in accordance 
with the approved Commission budget. 


Publisher’s Notes. 
Section 2.(d) of Act 637 of 1989, referred to in 
subsection C., is codified as § 16-10-402. 


Rule 4. Commission office. 


The Commission shall establish a permanent office in a building open to the 
public. The office shall be open and staffed at announced hours. 


Rule 5. Duties of the director. 


The Commission shall prescribe the duties and responsibilities of the 
director which shall include the authority to: 

(1) Consider information from any source and receive allegations and 
complaints; 

(2) Make preliminary evaluations; 

(3) Screen complaints; 

(4) Conduct investigations; 

(5) Maintain and preserve the Commissions records, including all com- 
plaints, files and written dispositions; 

(6) Maintain statistics concerning the operation of the Commission and 
make them available to the Commission and to the Supreme Court; 

(7) Prepare the Commission’s budget for its approval and administer its 
funds; 

(8) Employ and supervise other members of the Commission’s staff; 

(9) Prepare an annual report of the Commission’s activities; and 

(10) Employ, with the approval of the Commission, special counsel, 
private investigators or other experts as necessary to investigate and process 
matters before the Commission and before the Supreme Court. 


Rule 6. Jurisdiction. 


The Commission shall administer the judicial discipline and disability 
system, and perform such duties as are required to enforce these rules. The 
Commission shall have jurisdiction over any “judge” regarding allegations of 
misconduct or disability, pursuant to the limitations set forth below. 
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A. Establishment of Grounds for Discipline. The grounds for discipline are 
those established in part (b) of Ark. Const. Amend. 66 and those established by 
Act 637 of 1989. 

B. Distinguished from Appeal. In the absence of fraud, corrupt motive or bad 
faith, the Commission shall not take action against a judge for making findings 
of fact, reaching a legal conclusion or applying the law as he or she under- 
stands it. Claims of error shall be considered only in appeals from court 
proceedings. 

C. Judge-in-Office. As used in this section, “judge” is anyone, whether or not 
a lawyer, who is an officer of the judicial system and who is eligible to perform 
judicial functions, including a justice, magistrate, court commissioner, special 
master, referee, whether full-time or part-time. The Commission shall have 
jurisdiction over allegations of misconduct occurring prior to or during service 
as a judge, and regarding issues of disability during service as a judge. 

D. Former Judge. The Commission has continuing jurisdiction over any 
former judge regarding allegations of misconduct occurring before or during 
service as a judge, provided that a complaint is received within one year of the 
person’s last service as a judge unless. the person has actively concealed 
material facts giving rise to the complaint. 

E. Overlapping Jurisdiction. Nothing in these rules, or in the provisions 
regarding jurisdiction of the Commission, shall be construed as limiting in any 
way the jurisdiction of the Arkansas Supreme Court Committee on Profes- 
sional Conduct. 


HISTORY: Amended March 13, 2008. 


Rule 7. Disclosure. 


A. Any action taken by the Commission after investigation of a judge shall 
be communicated to the judge by letter which shall become public information. 
If the allegations leading to the investigation have proven to be groundless, the 
letter to the judge shall so state. 

B. If the Commission finds it necessary to file a formal statement of 
allegations against a judge and to proceed to a hearing, the statement of 
allegations and the hearing shall be open to the public as shall the records of 
formal proceedings. The Commission may, however, conduct its deliberations 
in executive session which shall not be open to the public. Any decision reached 
by the Commission in such an executive session shall be announced in a 
session open to the public. 

C. Investigatory records, files, and reports of the Commission shall be 
confidential, and no disclosure of information, written, recorded, or oral, 
received or developed by the Commission in the course of an investigation 
relating to alleged misconduct or disability of a judge, shall be made except as 
stated in A. and B. above or as follows: 

(1) Upon waiver in writing by the judge under consideration at the formal 
statement of allegations stage of the proceedings; 

(2) Upon inquiry by an appointing authority or by a state or federal 
agency conducting investigations on behalf of such authority in connection 
with the selection or appointment of judges; 

(3) In cases in which the subject matter or the fact of the filing of charges 
has become public, if deemed appropriate by the Commission, it may issue a 
statement in order to confirm the pendency of the investigation, to clarify the 
procedural aspects of the proceedings, to explain the right of the judge to a 
fair hearing, and to state that the judge denies the allegations; 
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(4) Upon inquiry in connection with the assignment or recall of a retired 
judge to judicial duties, by or on behalf of the assigning authority; 

(5) Where the circumstances necessitating the initiation of an inquiry 
include notoriety, or where the conduct in question is a matter of public 
record, information concerning the lack of cause to proceed shall be released 
by the Commission; 

(6) If during the course of or after an investigation or hearing the 
Commission reasonably believes that there may have been a violation of any 
rules of professional conduct of attorneys at law, the Commission may 
release such information to any committee, commission, agency or body 
within or outside the State empowered to investigate, regulate or adjudicate 
matters incident to the legal profession; or 

(7) If during the course of or after an investigation or hearing, the 
Commission reasonably believes that there may have been a violation of 
criminal law, the Commission shall release such information to the appro- 
priate prosecuting attorney. 

D. It shall be the duty of the Commission and its staff to inform every person 


who appears before the Commission or who obtains information about the 
Commission’s work of the confidentiality requirements of this rule. 

EK. Any person who knowingly violates the confidentiality requirements of 
this rule shall be subject to punishment for contempt of the Arkansas Supreme 


Court. 


HISTORY: Amended May 14, 1990; 
amended July 12, 1993; amended March 18, 
2008. 


Publisher’s Notes. 

The Per Curiam order of the Supreme Court 
dated May 14, 1990, read: 

“Our per curiam order of May 8, 1989, ‘In the 
Matter of Rules of Procedure of the Arkansas 
Judicial Discipline and Disability Commission,’ 
promulgated rules of procedure for the commis- 
sion. Rule 7. provided that the commission 
would make no disclosure of information under 
the provisions of Act 637 of 1989 ‘except in 
accordance with procedures approved by the 
Supreme Court and upon reasonable notice to 
any judge concerned.’ 

“Section 2.(g) of Act 637 provided some basic 
rules with respect to disclosure. Those rules 
were apparently taken from the ‘Model Rules 
for Judicial Discipline and Disability Retire- 
ment’ published in 1979 by the American Bar 
Association. Before quoting those rules as the 
ones to be ‘approved by’ this court, we wanted a 
thorough study of the rules of other states so 
that we might reach an independent determi- 
nation of the conditions under which disclosure 
of the commission’s business should and should 
not be made. The Administrative Office of the 
Courts undertook such a study. The report we 
received was compiled after looking at the laws 
in all other states. That exhaustive study and 
report plus our own study of relevant case law 
and authoritative articles on this subject were 
used to reach the results set out in this per 
curiam order. 


“When adopting and implementing laws and 
rules that provide for a judicial discipline sys- 
tem, we are confronted with the issue as to 
when in the process or proceedings does the 
right to constitutional access attach. Every 
state in the Union recognizes that some confi- 
dentiality is necessary, and from our research, 
we have found that all states, except the State 
of Washington, provide for disclosure in all 
judicial discipline cases only after probable 
cause has been determined and some type of 
formal hearing or charge has been completed or 
filed. See J. Shaman and Y. Beque, Silence Isn’t 
Always Golden, 58 Temp. L.Q. 755, 756 (1985). 
[Footnote omitted.]| The Supreme Court in 
Landmark Communities, Inc. v. Virginia, 435 
U.S. 829 (1978), set out the three reasons or 
functions for confidentiality in these matters. 
They are listed as follows: 

“1. To protect complainants and witnesses 
from possible recrimination until the validity of 
the complaint has been ascertained; 

“2. To protect a judge’s reputation from the 
adverse publicity which might flow from frivo- 
lous complaints; 

“3. To maintain confidence in the judicial 
system by preventing the premature disclosure 
of a complaint before the commission has deter- 
mined that the charge is well-founded. See also 
First Amendment Coalition v. Judicial Inquiry 
& Review, 784 F.2d 467 (3rd Cir. 1986); W. 
Braithwaite, Who Judges the Judges?, 161-162 
(1971); Buckley, The Commission on Judicial 
Qualification: An Attempt to Deal with Judicial 
Misconduct, 3 U. San Fran. L. Rev. 244 (1969). 

“When considering the conduct and treat- 
ment of governmental officers, the reality is 
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that only judges are subjected to such disciplin- 
ary procedures, see First Amendment Coali- 
tion, 784 F.2d at 447, and the most worrisome 
concern evidenced in recent years has been how 
to balance the state’s concerns (as listed above 
in the Landmark decision) against those of 
public disclosure. We have considered these 
concerns, and have concluded that the disclo- 
sure provisions recently adopted by the State of 
Washington maintain a more open system of 
judicial discipline. At the same time, we believe 
Washington’s rules acknowledge the vital and 
substantial interests of the state. See W.A.C. 
292-08-050 (1990). 

“We first considered the ABA Model Rules for 
Judicial Discipline and Disability Retirement, 
since they have been adopted in a number of 
states. However, under those Model Rules, a 
commission has the wide discretion to repri- 
mand a judge in private even though it deter- 
mines probable cause exists that a judge has 
violated the Code of Judicial Conduct or has 
been guilty of some other form of judicial mis- 
conduct. While such misconduct, under the 
Model Rules, is not disclosed to the general 
public, a commission may disclose information 
concerning a judge to a state or federal agency 
connected with the selection or appointment of 
judges. Of course, in Arkansas, judges are 
elected by the people. Thus, the question arises 
as to whether a commission’s probable cause 
determination of a judge’s misconduct should 
be disclosed to the people, since they, in a sense, 
are the ‘appointing authority in this state. 
Common sense and logic suggest such informa- 
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tion should be made public when probable 
cause is determined. 

“Although we adopt a procedure that omits 
private reprimands, we still are left with a 
judicial discipline system that maintains confi- 
dentiality during the investigative period, 
which is when the judge, witnesses and com- 
plaining parties require confidentiality the 
most. In reaching this result, we must vary 
somewhat the commission’s existing confiden- 
tiality provisions which are essentially those 
set out in the ABA Model Rules and adopted by 
our General Assembly. Section 2.(g) of Act 637. 

“First, we have decided to alter our May 8, 
1989, order to do away with the ‘private repri- 
mand.’ Second, we have decided that anytime 
the commission takes official action with re- 
spect to a complaint about a judge the matter 
should be open to public knowledge. If the 
commission decides on action short of the filing 
of formal charges against a judge its letter to 
the judge containing an admonition or sug- 
gested adjustment shall be open to public in- 
quiry. The letter shall contain all material facts 
relating to the proceeding and the conduct of 
the judge as well as any admonition or adjust- 
ment, including any terms and conditions, im- 
posed by the commission. We have thus re- 
moved the confidentiality provisions with 
respect to actions taken which fall short of the 
filing of formal charges. Records of the commis- 
sion’s investigations leading to an admonition 
or adjustment will remain confidential, absent 
waiver by the judge or one of the other excep- 
tions stated in Rule 7., but the action taken by 
the commission will not.” 


CASE NOTES 


Applicability. 

Applying the general rule of prospectivity 
which governs interpretation of statutes, the 
application of the May 14, 1990, version of this 
rule is prospective, and thus the Judicial Dis- 
cipline and Disability Commission is not re- 
quired to divulge its actions prior to that time 
which were protected under the former rule 
and statute. Gannett River States Publishing 
Co. v. Arkansas Judicial Discipline & Disability 
Comm’n, 304 Ark. 244, 801 S.W.2d 292 (1990). 


Hearings. 
Where a judge has waived confidentiality 


without any countervailing reason to close the 
formal meeting presented by the Arkansas Ju- 
dicial Discipline and Disability Commission, 
the formal probable-cause meeting had to be 
open. Griffen v. Ark. Judicial Discipline & Dis- 
ability Comm'n, 368 Ark. 557, 247 S.W.3d 816 
(2007). 


Cited: 
Commission on Judicial Discipline & Disabil- 
ity v. Digby, 303 Ark. 24, 792 S.W.2d 594 (1990). 


Rule 8. Procedures of Commission regarding conduct of a judge. 


A. Initiation of Inquiry. In accordance with these rules, any sworn or 
verified complaint brought to the attention of the Commission stating facts 
that, if true, would be grounds for discipline, shall be good cause to initiate an 
inquiry relating to the conduct of a judge. The Commission on its own motion 
may make inquiry with respect to the conduct of a judge. 

All complaints shall bear the name of the complainant, unless anonymous or 
based upon media reports. If the complaint is anonymous or based upon a 
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media report, it shall be signed by the Executive Director, but not sworn. If the 
Executive Director, an individual staff member, Commissioner member or 
Alternate files, solicits, or initiates a complaint, he or she shall sign the sworn 
complaint. 

All contacts with potential witnesses shall be in accordance with these 
Rules. 

B. Screening. The Executive Director shall dismiss all complaints that are 
clearly outside of the Commission’s jurisdiction. A report as to matters so 
dismissed shall be furnished to the Commission at its next meeting. The 
complainant, if any, and the judge shall be informed in writing of the dismissal. 

C. Investigation of Complaints. All complaints not summarily dismissed by 
the Executive Director shall then be presented to an Investigation Panel. The 
Investigation Panel shall dismiss all complaints for which sufficient cause to 
proceed is not found by that Panel. If the complaint is not dismissed, the Panel 
shall then direct the staff to make a prompt, discreet, and confidential 
investigation. In no instance may the staff undertake any investigation or 
make any contact with anyone other than the complainant and the judge 
unless authorized to do so by the Investigation Panel. If authorized by the 
Investigation Panel, subpoenas may be used to obtain documents, procure 
witness statements, and collect other evidence requested by the Panel. Upon 
completion, the Panel shall review the findings from the investigation. The 
Panel shall dismiss all complaints for which sufficient cause to proceed is not 
found. A report as to matters so dismissed shall be furnished to the Commis- 
sion at its next meeting. The complainant and the judge shall be informed in 
writing of the dismissal. 

D. Mandatory Notice to the Judge. If a complaint, or any portion of it, is not 
dismissed by the Investigation Panel following the discreet and confidential 
investigation, then the Panel shall notify the judge in writing immediately of 
those portions of the complaint that the Panel has concluded warrant further 
examination and attention. The judge shall receive the complaint, or any 
portion of the complaint that is not dismissed, along with any information 
prepared by or for the Panel or Staff to enable the judge to adequately respond 
to the issues in the complaint. The judge shall be invited to respond to each of 
the issues from the complaint that the Panel has identified as possible 
violations of the Arkansas Code of Judicial Conduct. The time for the judge to 
respond shall be within 30 days unless shortened or enlarged by the Investi- 
gation Panel for good cause. 

E. Dismissal or Formal Statement of Allegations. The Investigation Panel 
may dismiss the complaint with notice to the complainant and the judge, or, 
upon a finding of probable cause that the judge violated the Code of Judicial 
Conduct, it may direct that a formal statement of allegations, citing specific 
provisions of the Code of Judicial Conduct alleged to have been violated and 
the specific facts offered in support of the alleged violation(s), be prepared and 
served on the responding judge along with all materials prepared by the Panel 
or Staff. Service may be by any means provided for service of process in the 
Arkansas Rules of Civil Procedure. 

F. Answer. The judge shall file a written answer with the Executive Director 
within thirty (30) days after the service upon him/her of the statement of 
allegations, unless such time is enlarged by the Executive Director. The 
answer may include a description of circumstances of a mitigating nature 
bearing on the charge. 
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HISTORY: Amended March 16, 1992; 
amended July 1, 1993; amended March 13, 
2008; amended September 26, 2013. 


CASE NOTES — 


Cited: 2003); Ark. Judicial Discipline & Disability 
Griffen v. Ark. Judicial Discipline & Disabil- Comm’n v. Simes, 2011 Ark. 193, 381 S.W.3d 
ity Comm’n, 266 F. Supp. 2d 898 (B.D. Ark. 764 (2011). 


Rule 9. Hearing on formal statement of allegations. 


A. Hearing. The hearing on a formal statement of allegations prepared 
against a judge shall be before a Hearing Panel comprised of a full nine- 
member Commission on which no member of the Investigation Panel which 
considered the initial complaint may serve. This same nine-member Hearing 
Panel shall be the only panel to hear the particular allegations, whether the 
hearing is recessed, continued, or requires more than one day. 

B. Scheduling. The Commission shall, upon the receipt of the judge’s 
response or upon expiration of the time to answer, schedule a public hearing to 
commence within 90 days thereafter, unless continued for good cause shown. 
The judge and all counsel shall be notified promptly of the date, time and place 
of the hearing. 

C. Discovery. The respondent judge and the Commission shall be entitled to 
discovery in accordance with the Arkansas Rules of Civil Procedure. Both the 
Commission and the respondent judge shall have the authority to issue 
summonses for any persons and subpoenas for any witnesses, and for the 
production of papers, books, accounts, documents, records, or other evidence 
and testimony relevant to an investigation or proceeding. The summonses or 
subpoenas shall be served in any manner provided by the Arkansas Rules of 
Civil Procedure for service of process. Any fees or expenses incurred for issuing 
or service of subpoenas or summonses shall be borne by the requesting party. 
The Circuit Court of Pulaski County shall have the power to enforce process. 

D. Right to Counsel. The judge shall be entitled to counsel of his/her own 
choice at his or her own expense. 

E.. Conduct of Hearing. The Arkansas Rules of Evidence shall apply and all 
testimony shall be under oath. Commission attorneys, or special counsel 
retained for the purpose, shall present the case to the fact finder. The judge 
whose conduct is in question shall be permitted to adduce evidence and cross 
examine witnesses. Facts justifying action shall be established by clear and 
convincing evidence. The proceedings shall be recorded verbatim. 

IF. Immunity from Prosecution. The Commission and the judge are autho- 
rized to request from the appropriate prosecuting authorities immunity from 
criminal prosecution for a reluctant witness, using the procedure outlined in 
Ark. Code Ann. § 16-43-601, et seq. 

G. Public Hearing. The hearing shall be open to the public and recorded by 
a certified court reporter. 

H. Determination. The Commission shall, within sixty (60) days after the 
hearing, submit its finding and recommendations, together with the record 
and transcript of the proceedings. Both the decision of the Commission and a 
copy of the record shall be served upon the judge. 

I. Disposition. In its report, the Commission shall dispose of the case in one 
of the following ways: (1) If it finds that there has been no misconduct, the 
complaint shall be dismissed and the Director shall send the judge and each 
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complainant notice of dismissal; (2) If it finds that there has been conduct that 
is cause for discipline but for which an admonishment or informal adjustment 
is appropriate, it may so inform or admonish the judge, direct professional 
treatment, counseling, or assistance for the judge, or impose conditions on the 
judge’s future conduct; and (3) If it finds there has been conduct that is cause 
for formal discipline, it shall be imposed as set forth in Rule 9. J. 

J. Commission Decision — Formal Discipline. The recommendation for 
formal discipline shall be concurred in by a majority of all members of the 
Commission and may include one or more of the following: (1) A recommenda- 
tion to the Supreme Court that the judge be removed from office; (2) A 
recommendation to the Supreme Court that the judge be suspended, with or 
without pay; (3) Upon a finding of physical or mental disability, a recommen- 
dation to the Supreme Court that the judge be granted leave with pay; (4) 
Upon a finding of physical or mental disability, a recommendation to the 
Supreme Court that the judge be retired and considered eligible for his/her 
retirement benefits, pursuant to Ark. Code Ann. § 24-8-217 (1987); (5) Repri- 
mand or censure. 

K. Dissent. If a member or members of the Commission dissent from a 
recommendation as to discipline, a minority recommendation shall be trans- 
mitted with the majority recommendation to the Supreme Court. 

L. Opinion to be Filed. The final decision in any case which has been the 
subject of a formal disciplinary hearing shall be in writing and shall be filed 
with the clerk of the Arkansas Supreme Court, along with any dissenting or 
concurring opinion by any Commission member. The opinion or opinions in any 
case must be filed within seven (7) days of rendition. 

M. Witness Fees. All witnesses shall receive fees and expenses in the 
amount allowed by rule or statute for witnesses in civil cases. Expenses of 


witnesses shall be borne by the party calling them. 


HISTORY: Amended May 14, 1990; 
amended March 13, 2008; amended September 
26, 2013. 


Publisher’s Notes. 

As to text of the May 14, 1990 Per Curiam 
Order of the Supreme Court, see Publisher’s 
Notes to Rule 7 of the Rules of Procedure of the 
Arkansas Judicial Discipline and Disability 
Commission. 


COMMENT 

The sanctions authorized by this rule are 
explained below: 

“Informal Adjustment” is a sanction for con- 
duct that is cause for discipline but falls short 
of conduct that is cause for formal discipline. 
The purpose is to inform the responding judge 
of an issue of concern, remind a judge of ethical 
obligations, recommend changes in behavior or 
procedures, or suggest an appearance of impro- 
priety that could be avoided. 

“Admonishment” is more corrective than an 
Informal Adjustment. Conduct also falls short 
of conduct that is cause for formal discipline. An 
expression of disapproval of a judge’s conduct, 
and may contain a proscription to follow a 


corrective course of conduct, and may direct 
professional treatment, counseling, or assis- 
tance. 

“Reprimand” is a formal sanction of a judge 
for violating the Code of Judicial Conduct. It is 
a rebuke for one or more violations that does 
not require censure. A reprimand usually in- 
volves an isolated incident or behavior that can 
be easily corrected. It could involve misconduct 
that is more serious but the judge presented 
substantial mitigating factors. 

“Censure” is a formal sanction for violating 
the Code of Judicial Conduct. It is a declaration 
that a judge is guilty of misconduct that does 
not require suspension or removal. A stern 
rebuke that finds the conduct of the judge 
violates a rule of judicial conduct, detrimen- 
tally affects the integrity of the judiciary, and 
undermines public confidence in the adminis- 
tration of justice. It could involve misconduct 
that is more serious but the judge presented 
substantial mitigating factors. A censure may 
include a requirement that the judge follow a 
specified corrective course of action. A censure 
also serves as a public warning to other judges. 

“Suspension with Pay” is a decision by the 
Commission that must be reviewed and af- 
firmed by the Supreme Court. Recommenda- 
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tion by the Commission to suspend a judge, 
with or without pay, is based on serious miscon- 
duct that merits more than a censure but less 
than removal. This sanction is flexible, and 
there are no restrictions on the length of a 
suspension. It can be imposed for egregious or 
repetitive conduct. It could involve misconduct 
that is more serious but the judge presented 
substantial mitigating factors. A suspension 
may require that the judge follow a specified 
corrective course of action before being rein- 
stated. 

“Suspension without Pay” is a decision by the 
Commission that must be reviewed and af- 
firmed by the Supreme Court. Recommenda- 
tion by the Commission to suspend a judge, 
with or without pay, is based on serious miscon- 
duct that merits more than a censure but less 
than removal. This sanction is flexible, and 
there are no restrictions on the length of a 
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suspension. It can be imposed for egregious or 
repetitive conduct. It could involve misconduct 
that is more serious but the judge presented 
substantial mitigating factors. A suspension 
may require that the judge follow a specified 
corrective course of action before being rein- 
stated. 

“Removal from Office” is a decision by the 
commission reviewed and affirmed by the Su- 
preme Court, to permanently remove a judge 
for extreme or gross misconduct involving a 
judge’s integrity, fitness for office, substantial 
harm to public confidence and trust, damage to 
the reputation of the judiciary, or ability to 
perform judicial duties. Mitigating factors, if 
any, presented by the judge were unable to 
affect the decision to remove the judge from 
office. The judge is no longer eligible to be 
elected, appointed, or otherwise serve in the 
judiciary of the State of Arkansas. 


CASE NOTES 


Cited: 

In re Switzer, 303 Ark. 288, 796 S.W.2d 341 
(1990); Griffen v. Ark. Judicial Discipline & 
Disability Comm’n, 266 F. Supp. 2d 898 (E.D. 


Rule 10. Interim sanctions. 


Ark. 2003); Ark. Judicial Discipline & Disabil- 
ity Comm’n v. Simes, 2011 Ark. 193, 381 S.W.3d 
764 (2011). 


A. Suspension with Pay. In instances of the (1) filing of an indictment or 


information charging a judge with a felony under state or federal law, or (2) the 
filing of a misdemeanor charge against a judge or justice where his ability to 
perform the duties of his office is adversely affected, the Commission shall 
convene within ten (10) days for the purpose of considering a recommendation 
to the Supreme Court that the judge or justice be temporarily suspended with 
pay pending the outcome of any disciplinary determination. 

B. Effect on Commission Action. A temporary suspension with pay as an 
interim sanction shall not preclude action by the Commission with respect to 
the conduct that was the basis for the felony or misdemeanor charge, nor shall 


the disposition of the charge in any manner preclude such action. 


HISTORY: Amended July 16, 1990. 


CASE NOTES 


Due Process. 

Because circuit court judge could only be 
suspended with pay pending the outcome of 
criminal charges and any disciplinary determi- 
nation, the judge suffered no due-process depri- 
vation. In re Davis, 358 Ark. 351, 189 S.W.3d 
444 (2004). 


Temporary Suspension with Pay. 

Where circuit court judge was arrested for 
driving while intoxicated, failure to register a 
vehicle, and unlawful use of dealer tag, the 
Arkansas Supreme Court concurred with the 


recommendation of the Arkansas Judicial Dis- 
cipline and Disability Commission that a tem- 
porary suspension with pay, pending the out- 
come of any disciplinary determination 
resulting from three criminal charges filed, was 
proper; the judge and others involved would 
likely have been called as witnesses in future 
proceedings and their credibility would have 
been an issue. In re Davis, 358 Ark. 351, 189 
S.W.3d 444 (2004). 


Cited: 


In re Switzer, 303 Ark. 288, 796 S.W.2d 341 
(1990). 
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Rule 11. Ex parte communications. 


Commission Members and Alternates shall not communicate ex parte with 
the Executive Director or the staff of the Commission, or the respondent 
judicial officer, his or her family, friends, representatives, or counsel regarding 
a pending or impending investigation or disciplinary matter except as explic- 
itly provided for by law or Rules of the Commission, or for scheduling, 
administrative purposes, or emergencies that do not deal with substantive 
matters or issues on the merits. A violation of this rule may be cause for 
removal of any member or Alternate from a panel before which a matter is 
pending. 


HISTORY: Amended March 13, 2008. 
CASE NOTES 


Cited: Comm’n v. Simes, 2011 Ark. 193, 381 S.W.3d 
In re Switzer, 303 Ark. 288, 796 S.W.2d 341 764 (2011). 
(1990); Ark. Judicial Discipline & Disability 


Rule 12. Supreme Court review. 


A. Filing and Service. The Executive Director of the Commission shall 
prepare the record consisting of the transcript of the proceedings, exhibits, and 
all pleadings, and the Chair of the Commission shall certify the record 
prepared by the Executive Director. The Commission shall file the record and 
the Commission’s report, findings, and recommendations with the Supreme 
Court no later than 30 days after the filing made under Rule 9(L) and shall 
serve copies of its report, findings, and recommendations upon the judge. On 
application by the Commission, the court may direct the withholding of a 
recommendation regarding discipline pending the determination of other 
specified matters. 

B. Prompt Court Consideration. The Clerk of the Supreme Court shall 
docket any Commission matter for expedited consideration. 

C. Objection and Appeal. Within twenty days of service of the Commission’s 
report, findings, and recommendations, the judge may appeal the findings and 
recommendations to the Supreme Court by filing a notice of appeal with the 
Clerk of the Supreme Court with a copy to the Executive Director of the | 
Commission. The notice of appeal shall designate the findings and recommen- 
dations of the Commission from which appeal is sought. The appeal shall be 
processed in accord with the Rules of the Supreme Court and Court of Appeals 
for civil matters with the judge the appellant and the Commission the appellee. 
The judge shall file the appellant’s brief with the Supreme Court within thirty 
days of the filing of the notice of appeal. 

D. Report not contested. If the judge does not challenge or object to the 
Commission’s report, finding, and recommendations, the Supreme Court shall 
review the record and Commission’s report, findings, and recommendations 
and make a decision pursuant to subsection G of this rule. No briefs are filed. 

E. Supplementation. If the court desires an expansion of the record or 
additional findings, either with respect to the recommendation for discipline or 
sanction to be imposed, it shall remand the case to the Commission for the 
appropriate directions, retaining jurisdiction, and shall withhold action pend- 
ing receipt of the additional filing. The Supreme Court may order additional 
filings or oral argument as to the entire case or specified issues. The Supreme 
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Court may accept or solicit supplementary filings with respect to medical or 
other information without remand and prior to an imposition of discipline 
provided that the parties have notice and an opportunity to be heard thereon. 

F. Scope of Discipline. The Supreme Court, when considering removal of a 
judge, shall determine whether discipline as a lawyer also is warranted. If 
removal is deemed appropriate, the court shall notify the judge, the Commis- 
sion and the Supreme Court Committee on Professional Conduct and give each 
an opportunity to be heard on the issue of the imposition of lawyer discipline. 

G. Decision. Based upon a review of the entire record, the Supreme Court 
shall file a written opinion and judgment directing such disciplinary action as 
it finds just and proper. It may accept, reject, or modify in whole or in part, the 
findings and recommendation of the Commission. In the event that more than 
one recommendation for discipline for the judge is filed, the court may render 
a single decision or impose a single sanction with respect to all recommenda- 
tions. The court may direct that no motion for rehearing will be entertained, in 
which event its decision shall be final upon filing. If the court does not so direct, 
the respondent may file a motion for rehearing within fifteen (15) days of the 
filing of the decision. 

H. Certiorari. The Supreme Court may bring up for review any action taken 
upon any complaint filed with the Commission, and may also bring up for 


review a case in which the Commission has failed to act. 


HISTORY: Amended February 3, 2011, effec- 
tive March 1, 2011. 


CASE NOTES 


Certiorari. 

The Commission would be the proper forum 
to bring evidence that the responding judge lied 
in his testimony before the commission but 
such evidence constitutes no basis for certio- 
rari. Hopper v. Arkansas Judicial Discipline & 
Disability Comm’n, 304 Ark. 296, 800 S.W.2d 
122 (1990). 


Jurisdiction. 

Pursuant to Ark. Const. Amend. 66, as well 
as Ark. Code Ann. §§ 16-10-401 through 16-10- 
411 and the Rules of Procedure of the Arkansas 
Judicial Discipline and Disability Commission, 
a review of the Arkansas Judicial Discipline 
and Disability Commission’s decision lies exclu- 
sively with the Supreme Court of Arkansas. 
Perroni v. Sachar, 2017 Ark. 59, 513 S.W.3d 239 
(2017). 

Circuit court properly dismissed an individu- 
al’s complaint for declaratory judgment, injunc- 
tive relief, and mandamus against the Arkan- 
sas Judicial Discipline and_ Disability 
Commission, stemming from the Commission’s 
decision not to file formal charges against a 
judge, because the circuit court properly con- 
cluded that it lacked subject-matter jurisdic- 
tion. Review of the Commission’s decisions lies 
exclusively with the Supreme Court of Arkan- 
sas. Since the circuit court lacked subject-mat- 
ter jurisdiction, appellate jurisdiction was lack- 


ing. Perroni v. Sachar, 2017 Ark. 59, 513 S.W.3d 
239 (2017). 


Petition for Certiorari. 

If the petition makes no allegation of an error 
on the face of the record, the petition for certio- 
rari would be denied. Duty v. Arkansas Judicial 
Discipline & Disability Comm’n, 304 Ark. 294, 
801 S.W.2d 46 (1990); Hopper v. Arkansas Ju- 
dicial Discipline & Disability Comm’n, 304 Ark. 
296, 800 S.W.2d 722 (1990). 


Record. 

In a disciplinary proceeding brought against 
a circuit court judge, the Arkansas Judicial 
Discipline and Disability Commission was di- 
rected to supplement the record because the 
Commission failed to file the entire record, as 
required by subdivision (E) of this rule; the 
record did not contain all pleadings, docu- 
ments, and evidence. Ark. Judicial Discipline & 
Disability Comm’n v. Simes, 2009 Ark. 391, 329 
S.W.3d 275 (2009). 


Scope of Authority. 

The provision of subsection F of this rule has 
to do with reviewing the commission’s actions 
in deciding the cases before it, and it is not 
indicative of a general supervisory power in the 
supreme court. Commission on Judicial Disci- 
pline & Disability v. Digby, 308 Ark. 24, 792 
S.W.2d 594 (1990). 
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After the Arkansas Judicial Discipline and 
Disability Commission held a hearing and is- 
sued a Letter of Admonishment, the judge was 
required to appeal the matter to the Arkansas 
Supreme Court and the judge’s action filed in 
the federal district court could not be heard 
because the federal district court did not have 
jurisdiction when the matter was one of state 
concern and the Arkansas Supreme Court 
should have been able to address the constitu- 


DISCIPLINE AND DISABILITY RULES 


Rule 15 


tional issues raised by the judge. Griffen v. Ark. 
Judicial Discipline & Disability Comm’n, 266 F. 
Supp. 2d 898 (E.D. Ark. 2003). 


Cited: 

Griffen v. Ark. Judicial Discipline & Disabil- 
ity Comm’n, 355 Ark. 38, 130 S.W.3d 524 
(2003); Ark. Judicial Discipline & Disability 
Comm'n v. Simes, 2011 Ark. 193, 381 S.W.3d 
764 (2011). 


Rule 13. Cases involving allegations of mental and physical disability. 


A. Procedure. In considering allegations of mental and physical disability, 
the Commission shall, insofar as applicable and except as provided in Para- 
graph B., follow procedure established by these rules. 


B. Special Provisions. 


(1) If a complaint or statement of allegation involves the mental or 
physical health of a judge, a denial of the alleged disability or condition shall 
constitute a waiver of medical privilege and the judge shall be required to 


produce his medical records. 


(2) In the event of a waiver of medical privilege, the judge shall be deemed 
to have consented to an examination by a qualified medical practitioner 


designated by the Commission. 


(3) The Commission shall bear the costs of the proceedings, including the 
cost of a physical or mental examination ordered by it. 


Rule 14. Involuntary retirement. 


A judge who is advised to retire voluntarily and who refuses may be retired 
involuntarily by the Supreme Court following the filing of a formal complaint, 
a public hearing thereon before the Commission, and a report containing a 
finding that he is physically or mentally disabled, and recommendation to the 
court that such action be taken. 


Rule 15. Complaints shall be adjudicated or dismissed within 18 
months. 


A sworn complaint shall be dismissed if not disposed of as provided in these 
Rules within 18 months from receipt of the complaint by the Commission. The 
following periods are excluded in computing the time for disposition: 

A. All periods of delay granted at the request of the judge from and to a date 
certain. 

B. All periods of suspension under Rule 10. 

C. All periods of time in which the judge has concealed or conspired to 
conceal facts that would be evidence or could lead to evidence of any violation 
of the code of judicial conduct. 

The dismissal of a complaint under this or any Rule of the Commission 
shall be an absolute bar to any subsequent filing of the complaint or any 
complaint that could have been joined with the complaint dismissed. 


HISTORY: Added March 13, 2008. 
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CASE NOTES 
Cited: | 


Ark. Judicial Discipline & Disability Comm’ 
v. Simes, 2011 Ark. 193, 381 S.W.3d 764 (2011). 
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INDEX TO RULES OF PROCEDURE OF THE 


ARKANSAS JUDICIAL DISCIPLINE AND DISABILITY 


COMMISSION 


A 


ANSWER. 
Conduct of judge, ARJDDC 8. 


C 


CERTIORARI. 


Supreme court review, ARJDDC 12. 


COMPENSATION, ARJDDC 3. 


COMPLAINT. 
Conduct of judge. 
Amendment of allegations, ARJDDC 
8. 
Commencement of case, ARJDDC 8. 
Disposition within 18 months, 
ARJDDC 15. 
Hearing, ARJDDC 9. 


CONDUCT OF JUDGE. 
Answer, ARJDDC 8. 


Commencement of case, ARJDDC 8. 


Complaint. 
Amendment of allegations, ARJDDC 
8. 
Commencement of case, ARJDDC 8. 
Error or mistake. 
Absence of fraud, corrupt motives or 
bad faith. 
Review only in appeals from court 
proceedings, ARJDDC 6. 
Initiation of inquiry, ARJDDC 8. 
Notice, ARJDDC 8. 
Probable cause. 
Claims for error. 
Absence of fraud, corrupt motives 
or bad faith. 
Review only in appeals from 
court proceedings, ARJDDC 
G 
Right to counsel, ARJDDC 9. 
Witnesses. 
Fees and expenses, ARJDDC 9. 


CONFIDENTIALITY OF 
INFORMATION. 
Disclosure, ARJDDC 7. 


CONTEMPT. 
Confidentiality of information. 


Violation of disclosure requirements, 
ARJDDC 7. 


D 


DELAY. 
Disposition of complaint within 18 
months, ARJDDC 15. 


DISABILITY OF JUDGE, ARJDDC 
13. 

Involuntary retirement, ARJDDC 
14. 


DISCOVERY. 
Hearings, ARJDDC 9. 


EK 


EX PARTE COMMUNICATIONS, 
ARJDDC 11. 


F 


FINDINGS OF FACT. 
Hearings, ARJDDC 9. 

Public disclosure, ARJDDC 7. 

Supreme court review, ARJDDC 12. 
Probable cause. 

Absence of fraud, corrupt motives or 

bad faith. 
Review only in appeals from court 
proceedings, ARJDDC 6. 


H 


HEARING PANELS, ARJDDC 1. 


HEARINGS. 
Agency decisions. 
Public disclosure. 
Decisions reached in executive 
session, ARJDDC 7. 
Discovery, ARJDDC 9. 
Findings of fact, ARJDDC 9. 
Public disclosure, ARJDDC 7. 
Supreme court review, ARJDDC 12. 
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INDEX 


HEARINGS —Cont’d 
Public hearings, ARJDDC 7. 


I 


INVESTIGATION PANELS, ARJDDC 
1 


Complaints regarding conduct of 
judge, ARJDDC 8. 


J 
JURISDICTION, ARJDDC 6. 
M 


MEETINGS, ARJDDC 1. 
Executive session. 


Public disclosure of decision, 
ARJDDC 7. 


N 


NOTICE. 
Conduct of judge, ARJDDC 8. 


O 


ORGANIZATION, ARJDDC 1. 
Director. 
Duties, ARJDDC 5. 
Office, ARJDDC 4. 
Powers and duties, ARJDDC 2. 
Director, ARJDDC 5. 


P 


PROBABLE CAUSE. 
Conduct of judge. 
Claims for error. 
Absence of fraud, corrupt motives 
or bad faith. 
Review only in appeals from 

court proceedings, ARJDDC 
6. 
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PROBABLE CAUSE —Cont’d 
Establishment of grounds of 
discipline, ARJDDC 6. 
Findings of fact, ARJDDC 6. 
Absence of fraud, corrupt motives or 
bad faith. 
Review only in appeals from court 
proceedings, ARJDDC 6. 
Disposition of case, ARJDDC 9. 


Q 
QUORUM, ARJDDC 1. 
R 


RIGHT TO COUNSEL. 
Conduct of judge, ARJDDC 9. 


S 


SANCTIONS. 
Interim sanctions, ARJDDC 10. 


SUPREME COURT REVIEW, 
ARJDDC 12. 


TIME. 
Disposition of complaint within 18 
months, ARJDDC 15. 


WwW 


WITNESSES. 
Fees and expenses, ARJDDC 9. 


PROCEDURAL RULES FOR THE ARKANSAS JUDICIAL 
ETHICS ADVISORY COMMITTEE 


Rule 

Rule 1. Judicial ethics advisory committee -- Organization. 

Rule 2. Eligibility for requesting advisory opinions and submissions. 
Rule 3. Requests for advisory opinions -- Contents. 

Rule 4. Scope of and procedure for issuance of advisory opinions. 
Rule 5. Distribution and publication of advisory opinions. 

Rule 6. Binding effects of advisory opinions. 


Rule 1. Judicial ethics advisory committee -- Organization. 


Pursuant to Section 5 of Act 791 of 1991 a Judicial Ethics Advisory 
Committee is hereby created to give advisory opinions to elected officials, 
judicial officers and candidates for judicial office seeking opinions concerning 
the compliance of an intended, future course of conduct with the Arkansas 
Code of Judicial Conduct. The Committee, appointed by the Judicial Discipline 
& Disability Commission, shall consist of no more than two retired justices or 
judges and one attorney who is a member of the Arkansas Bar and has never 
been a publicly elected judicial officer. Committee members may be reap- 
pointed and shall serve for three-year terms from date of appointment except 
that to achieve staggered terms, the first two appointed retired judges shall 
draw for which one shall serve for three years and which one shall serve for one 
year. The first appointed attorney shall serve for a two-year term. Vacancies on 
the committee for an unexpired term shall be filled for the remainder of the 
term. No member shall serve simultaneously on the Judicial Ethics Advisory 
Committee and the Judicial Discipline & Disability Commission. Members of 
the Committee shall be reimbursed their actual and necessary expenses 
incurred in the discharge of their official duties by the Judicial Discipline & 
Disability Commission. A chair shall be elected by the Committee members. 
The Committee may promulgate additional rules of procedure not inconsistent 
with these rules. 


Rule 2. Eligibility for requesting advisory opinions and submissions. 


A request for a judicial ethics advisory opinion shall be directed to the 
Executive Director of the Judicial Discipline & Disability Commission, who 
shall forward the request to the committee. Requests will be accepted only 
from elected officials, judicial officials justices or judges) and publicly declared 
candidates for judicial office. 


Publisher’s Notes. mission is 323 Center Street, Suite 1060, Little 
The mailing address of the Executive Direc- Rock, Arkansas 72201. 
tor of the Judicial Discipline & Disability Com- 


Rule 3. Requests for advisory opinions -- Contents. 


Requests for judicial ethics advisory opinions shall relate to prospective 
conduct only and shall contain a complete statement of all facts pertaining to 
the intended conduct together with a clear, concise question of judicial ethics. 
The identity of the individual, whose proposed conduct is the subject of the 
request, shall be disclosed to the Committee. The requesting individual shall 
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include with the request a concise memorandum setting forth his or her own 
research and conclusions concerning the question and the statement that the 
matter is not the subject of a pending disciplinary proceeding. Requests shall 
not be accepted or referred for opinion unless accompanied by this memoran- 
dum. 


Publisher’s Notes. quested the Executive Director to assist in the 
By memorandum dated March 2, 1995 the enforcement of the last two sentences of this 
Judicial Ethics Advisory Committee has re-_ rule. 


Rule 4. Scope of and procedure for issuance of advisory opinions. 


Advisory opinions shall set forth the facts upon which the opinion is based. 
Advisory opinions shall address only whether an intended, future course of 
conduct violates the Arkansas Code of Judicial Conduct and shall provide an 
interpretation of this Code with regard to the factual situation presented. The 
opinion shall not address issues of law nor shall it address the ethical propriety 
of past or present conduct. The identity of the requesting person shall be 
disclosed in the opinion. If the individual facts and circumstances provided are 
insufficient in detail to enable the Committee to render an advisory opinion, 
the Committee shall request supplementary information from the requesting 
individual to enable it to render such opinion. If such supplementary informa- 
tion is still insufficient or is not provided, the Committee shall so state and 
shall not render an advisory opinion based upon what it considers to be 
insufficient detail. The Committee may respond to requests for an advisory 
opinion by referring the requesting individual to a prior opinion and by so 
doing need not publish a new advisory opinion. Two members of the Committee 
shall constitute a quorum for the transaction of any Committee business, 
including the issuance of any advisory opinion, whether in a meeting or by 
conference call or by circulated writing. 


Rule 5. Distribution and publication of advisory opinions. 


The Executive Director of the Judicial Discipline & Disability Commission 
shall provide a copy of each advisory opinion to the requesting party, the Chief 
Justice of the Supreme Court, the Judicial Discipline & Disability Commis- 
sion, the Supreme Court library, the two law school libraries and the American 
Judicature Society. The Executive Director of the Judicial Discipline & 
Disability Commission shall keep the original opinion in a permanent file. 
Copies of the opinions will also be published in a publication generally 
available to judicial officials such as the Supreme Court advance sheets. 


Rule 6. Binding effects of advisory opinions. 


All opinions shall be advisory in nature only. No opinion shall be binding on 
the Judicial Discipline & Disability Commission or the Supreme Court in the 
exercise of their judicial discipline responsibilities. However, compliance by the 
requesting individual with a written advisory opinion of the Committee is 
evidence of a good faith effort to comply with the Arkansas Code of Judicial 
Conduct. An opinion given to a requesting individual in an oral conversation is 
not binding on the Committee nor evidence of a good faith effort to comply with 
the Arkansas Code of Judicial Conduct. 
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INDEX TO THE PROCEDURAL RULES FOR THE 
ARKANSAS JUDICIAL ETHICS ADVISORY 


COMMITTEE 
A CREATION OF COMMITTEE, 
AJEAC 1. 
ADVISORY OPINIONS. 
Binding effects, AJEAC 6. E 
Distribution, AJEAC 5. 
Effect, AJEAC 6. EXPENSES, AJEAC 1. 
Eligibility for requesting, AJEAC 2. 
Issuance, AJEAC 4. O 
Publication, AJEAC 5. 
Requests, AJEAC 2. ORGANIZATION OF COMMITTEE, 
Contents, AJEAC 3. AJEAC 1. 
Identity of individual requesting, 
AJEAC 3. T 
Scope, AJEAC 4. 
APPOINTMENT, AJEAC 1. TERMS OF OFFICE, AJEAC 1. 
C V 
COMPOSITION, AJEAC 1. VACANCIES, AJEAC 1. 
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RULE PROVIDING FOR CERTIFICATION OF 
COURT REPORTERS 


Section 

Section 1. Members of the board. 

Section 2. Officers of the board; meetings. 

Section 3. Duties of the board. 

Section 4. Application for certification. 

Section 5. Eligibility for certification. 

Section 6. Admission without examination. 

Section 7. Discipline. 

Section 8. Surrender of certificate — Discipline by consent. 
Section 9. Appeal. 

Section 10. Funds — Disbursement of. 

Section 11. Scope. [Repealed.| 
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RESEARCH REFERENCES sas Rules of Civil and Appellate Procedure, 
1988 Ark. L. Notes 47. 
Ark. L. Notes 
Watkins, Recent Amendments to the Arkan- 


Section 1. Members of the board. 


A. The Board of Certified Court Reporters Examiners hereafter referred to 
as the “Board”, shall be composed of seven members who shall be appointed by 
this Court. Four of the members shall be judges of the Circuit or Appellate 
Courts and shall be appointed for terms of three years. Initially, one of the four 
shall be appointed for a term of one year, one for a term of two years, and two 
for a term of three years. Three of the Board members shall have been court 
reporters in and citizens of Arkansas for at least five years prior to their 
appointment. Of the court reporters appointed to the board, at least one shall 
be a machine shorthand writer, at least one shall be a mask dictation/voice 
writer, at least one shall be an official court reporter, and at least one shall be 
a freelance court reporter. Initially, one of the three shall be appointed for a 
term of one year, one for a term of two years, and one for a term of three years. 
Members of the Board shall serve without compensation but shall be reim- 
bursed for their travel and other expenses in the performance of their duties. 

B. Members shall be appointed to serve a three-year term and may be 
reappointed to two additional three-year terms. A member whose term has 
expired shall continue to serve until a successor is appointed and qualified. The 
Court shall fill any vacancy by appointing a member for the duration of an 
unexpired term and may remove any member for cause. A member who has 
been appointed to complete an unexpired term shall be eligible for reappoint- 
ment to serve two terms of three years each. 

C. Each member shall take an oath that he or she will fairly and impartially 
and to the best of his or her ability administer this Rule. 


HISTORY: Adopted July 5, 1983, effective amended October 30, 2003; amended Septem- 
February 1, 1984; amended June 17, 1999; ber 21, 2017. 
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Section 2. Officers of the board; meetings. 


A. At the first meeting of the Board, the Board will organize by electing one 
of its members as chairman and one as secretary, each of whom shall serve for 
one year and until his successor is elected. The Clerk of this Court shall serve 
as treasurer. 

B. The Board shall meet at least twice a year at such times and places as the 
Board shall designate. 


HISTORY: Adopted July 5, 1983, effective 
February 1, 1984; amended January 15, 2009. 


Section 3. Duties of the board. 


The Board is charged with the duty and invested with the power and 
authority: 

A. To determine the eligibility of applicants for certification. 

B. To determine the content of examinations to be given to applicants for 
certification as certified court reporters. 

C. To determine the applicant’s ability to make a verbatim record of court 
proceedings by any recognized system designated by the Board. 

D. To issue certificates to those found qualified as certified court reporters. 

E. To set a fee to be paid by each applicant at the time the application is 
filed and an annual license fee. 

F. To develop a records retention schedule for court reporters for cases 
pending in state trial courts. 

G. To develop, implement, and enforce a continuing education require- 
ment for court reporters certified pursuant to this Rule. 

H. To promulgate, amend and revise regulations relevant to the above 
duties and to implement this Rule. Such regulations are to be consistent 
with the provisions of this Rule and shall not be effective until approved by 
this Court. 

I. To provide a system and procedure for receiving complaints against 
court reporters, investigating such complaints, filing formal disciplinary 
Complaints against reporters, and for hearing, consideration, and determi- 
nation of validity of charges and appropriate sanctions to be imposed upon 
any reporter. 

J. To hire an executive secretary to assist the Board with its duties. 


HISTORY: Adopted July 5, 1983, effective amended April 8, 1999; amended January 15, 
February 1, 1984; amended October 16, 1995; 2009; amended September 21, 2017. 


Section 4. Application for certification. 


Every applicant for certification as a certified court reporter shall file with 
the clerk of this court a written application in the form prescribed by the 
Board. The application form along with the rules and regulations governing 
this Board and court reporters shall be available on the Board’s website. 


HISTORY: Adopted July 5, 1983, effective amended June 26, 2014; amended September 
February 1, 1984; amended January 15, 2009; 15, 2016; amended September 21, 2017. 


Section 5. Eligibility for certification. 


Applicants shall: 
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. be at least 18 years of age, 
. be of good moral character, 
not be a convicted felon, 
submit an official background check from the designated state authority 
or from the National Crime Information Center, and 

e. not have been adjudicated or found guilty, or entered a plea of guilty or 
nolo contendere to, any felony, or to any misdemeanor that reflects adversely 
on the applicant’s honesty, trustworthiness, or fitness as a reporter in other 
respects, or to any crime a necessary element of which, as determined by the 
statutory or common law definition of the crime, involves interference with the 
administration of justice, false swearing, misrepresentation, fraud, deceit, 
bribery, extortion, misappropriation, theft, or an attempt, conspiracy or 
solicitation of another to commit a felony. 


20 of 


HISTORY: Adopted July 5, 1983, effective 
February 1, 1984; amended January 15, 2009; 
amended September 21, 2017. 


Section 6. Admission without examination. 


Upon application and payment of the fee within four months of the effective 
date of the rule, any court reporter serving in that capacity on or before July 
5, 1983, shall be issued a certificate without examination, provided the 
application and fee are accompanied by letters of recommendation from either 
a Circuit, Chancery, or Court of Appeals Judge and two attorneys who are 
licensed to practice law in the State of Arkansas, who certify that the applicant 
was a practicing court reporter on or before July 5, 1983. 


HISTORY: Adopted July 5, 1983, effective Publisher’s Notes. 
February 1, 1984; amended November 14, Section 12 of this Rule provided that the 
1983. effective date of this Rule is February 1, 1984. 


Section 7. Discipline. 


(a) Sanctions. For violations of this Rule or “Regulations of the Board of 
Certified Court Reporter Examiners,” other than those related to the nonpay- 
ment of fees outlined in Section 9 of the Rule, the Board for good cause shown, 
and by a majority of four (4) votes from the Board concurring, after a public 
hearing by the Board, may sanction a reporter by ordering a public admoni- 
tion, or by suspending or revoking any certificate issued by the Board. 
Discipline by consent, as set out in Section 8 of this Rule, may also be utilized 
by the Board for any violations of the aforementioned Rule or Regulations. 

(b) Definitions. 

1. “Revoke a certificate” means to unconditionally prohibit the conduct 
authorized by the certificate. If a reporter’s certificate is revoked, the 
reporter is not eligible to apply for a new reporter’s certificate for a period of 
five (5) years after the date the revocation order becomes effective after final 
Board action or after final action by the Supreme Court of Arkansas, if there 
is an appeal. 

2. “Suspend a certificate” means to prohibit, whether absolutely or subject 
to conditions which are reasonably related to the grounds for suspension, for 
a defined period of time, the conduct authorized by the certificate. No 
suspension shall be for less than one (1) month nor for more than sixty (60) 
months. 
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3. “Admonition” means a written order or opinion of the Board stating the 
specific misconduct or failure to perform duties by the reporter. 

4, “Special Prosecutor” refers to an individual, who is charged with the 
duties of investigating complaints presented to the Board, which pertain to 
alleged violations of the Rules and Regulations; drafting proposed Com- 
plaints for the Board’s review, which outline the alleged violations of the 
Rules and Regulations; serving as a prosecutorial officer before and during 
any hearing or proceeding, which result from the investigation and/or filing 
of the Complaint; and performing additional tasks as assigned by the Board. 
(c) Subpoenas. The Board has the authority to issue subpoenas for any 

witness(es), and for the production of papers, books, accounts, documents, 
records, or other evidence and testimony relevant to a hearing held pursuant 
to Section 7 upon the request of any party. Such process shall be issued by and 
under the seal of the Board and be signed by the Chair or the Executive 
Secretary. The subpoenas shall be served in any manner provided by the 
Arkansas Rules of Civil Procedure for service of process. The Board shall 
provide for its use a seal of such design as it may deem appropriate. The Circuit 
Court of Pulaski County shall have the power to enforce process. 

(d) Special Prosecutor. 

(1) When requested in writing by the Board to so serve, the Executive 
Director of the Arkansas Supreme Court Office of Professional Conduct 
(“Office”) may, if time, work demands, and resources of that Office permit, act 
as the investigating, charging, and prosecutorial officer for Complaints of 
this Board. Any expenses of that Office attributed to handling a Complaint 
from this Board shall be paid to the Bar of Arkansas account from funds 
available to this Board after review and approval by the Chair of this Board 
of any such expense claims. By agreement between this Board and the Office, 
reasonable reimbursement for attorney time may be made by the Board to 
the Office. 

(2) The Board may employ on contract, from funds within its budget, such 
attorneys as it deems necessary for the investigation, charging, and pros- 
ecution of Complaints before the Board. 

(e) Immunity. The Board, its individual members, and any employees and 
agents of the Board, including the Executive Director and staff of the Office of 
Professional Conduct when acting for the Board, are absolutely immune from 
suit or action for their activities in discharge of their duties hereunder to the 
full extent of judicial immunity in Arkansas. 

(f) Confidentiality. Subject to the exceptions listed in (4) below in this 
subsection: 

(1) All communications, Complaints, formal Complaints, testimony, and 
evidence filed with, given to or given before the Board, or filed with or given 
to any of its employees and agents during the performance of their duties, 
that are based upon a Complaint charging a reporter with violation of the 
Board Rules, shall be absolutely privileged and confidential; and 

(2) All actions and activities arising from or in connection with an alleged 
violation of the Board Rules by a reporter certified by the Board are 
absolutely privileged and confidential. 

(3) These provisions of privilege and confidentiality shall apply to com- 
plainants. 

(4) Exceptions. 

(i.) Except as expressly provided in these Rules, disciplinary proceed- 
ings under these Rules are not subject to the Arkansas Rules of Civil 

Procedure regarding discovery. 
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(ii.) The records of public hearings conducted by the Board are public 
information. 

(ii1.) In the case of revocation, the Board is authorized to release any 
information that it deems necessary for that purpose. 

(iv.) The Board is authorized to release information: 

(a) For statistical data purposes; 

(b) To a corresponding reporter disciplinary authority or an autho- 
rized agency or body of a foreign jurisdiction engaged in the regulation 
of reporters; 

(c) To the Commission on Judicial Discipline and Disability; 

(d) To any other committee, commission, agency or body within the 
State empowered to investigate, regulate, or adjudicate matters inci- 
dent to the legal profession when such information will assist in the 
performance of those duties; and 

(e) To any agency, body, or office of the federal government or this 
State charged with responsibility for investigation and evaluation of a 
reporter’s qualifications for appointment to a governmental position of 
trust and responsibility. 

(5) Any reporter against whom a formal Complaint is pending shall have 
disclosure of all information in the possession of the Board and its agents 
concerning that Complaint, including any record of prior Complaints about 
that reporter, but excepting “attorney work product” materials. 

(6) The reporter about whom a Complaint is made may waive, in writing, 
the confidentiality of the information. 

(g) Procedure. 

1. Standard of Proof. Formal charges of misconduct, petitions for rein- 
statement, and petitions for transfer to or from inactive status shall be 
established by a preponderance of the evidence. 

2. Burden of Proof. The burden of proof in proceedings seeking discipline 
is on the Board or its special prosecutor. The burden of proof in proceedings 
seeking reinstatement is on the reporter seeking such action. 

3. Limitations on Actions. The institution of disciplinary actions pursuant 
to these Procedures shall be exempt from all statutes of limitation. 

4. Evidence and Procedures. Except as noted in these Rules, the Arkansas 
Rules of Evidence and the Arkansas Rules of Civil Procedure shall not 
generally apply to discipline proceedings before the Board. 

5. Pleadings. All pleadings filed before the Board shall be captioned 
“Before the Supreme Court Board of Certified Court Reporter Examiners” 
and be styled “In re ____—————s—S:s to. reflect the name of the respondent 
reporter. 

(h) Ex Parte Communication. 

(1) Members of the Board shall not communicate “ex parte” with any 
complainant, attorney acting as Board prosecutor, the Executive Director, or 
the staff of the Office of Professional Conduct, or the respondent reporter or 
his or her counsel regarding a pending or impending investigation or 
disciplinary matter except as explicitly provided for by law or these Rules, or 
for scheduling, administrative purposes, or emergencies that do not deal 
with substantive matters or issues on the merits of the case or Complaint. 

(2) A violation of this rule may be cause for removal of any member from 
the Board before which a matter is pending. 

(i) Probable cause determination. Before a formal Complaint may be 
prepared on any reporter, the written approval of four (4) members of the 
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Board shall be given to the complaint as filed. Before any formal Complaint 
may be served on a reporter, it shall be approved by the signature of the Board 
Chair. 

(j) Complaint. The Complaint to be served-upon a reporter shall state with 
reasonable specificity each Board Rule alleged to have been violated by the 
reporter and summarize the conduct or omission by the reporter that supports 
the Rule violation. Affidavits of those persons having knowledge of the facts 
and court records and documents may be attached as exhibits to the Com- 
plaint. 

(k) Service of Complaint. The Complaint shall be served by one of the 
following methods: 

1. By certified, restricted delivery, return receipt mail to the reporter at 
the address of record for the reporter currently on file with the Board, 

2. By personal service as provided by the Arkansas Rules of Civil 
Procedure or an Investigator with the Office of Professional Conduct; or, 

3. When reasonable attempts to accomplish service by (k)(1) and (k)(2) 
have been unsuccessful, then a warning order, in such form as prescribed by 
the Board, shall be published weekly for two consecutive weeks in a 
newspaper of general circulation within this State or within the locale of the 
respondent reporter’s address of record. In addition, a copy of the formal 
Complaint and warning order shall be sent to the respondent reporter’s 
address of record by regular mail. 

4. Areporter’s failure to provide an accurate, current mailing address to 
the Board or the failure or refusal to receipt certified mailing of a formal 
Complaint, shall be deemed a waiver of confidentiality for the purposes of 
the issuance of a warning order. 

5. Unless good cause is shown for a reporter’s non-receipt of a certified 
mailing of a formal Complaint, the reporter shall be liable for the actual 
costs and expenses for service or the attempted service of a formal Com- 
plaint, to include all expenses associated with the effectuation of service. 
Such sums will be due and payable to the Board before any response to a 
formal Complaint will be accepted or considered by the Board. 

6. After service has been effected by any of the aforementioned means, 
subsequent mailings by the Board to the respondent reporter may be by 
regular mail to the reporter’s address of record, to the address at which 
service was accomplished, to any counsel for the reporter, or to such address 
as may have been furnished by the reporter, as the appropriate circumstance 
may dictate, except that notices of hearings and letters or orders of 
admonition, suspension, or revocation shall also be sent by certified, return 
receipt mail or be served upon the reporter in a manner authorized in 
Section 7(k)(2). 

7. Service on a non-resident reporter may be accomplished pursuant to 
any option available herein, or in any manner prescribed by the law of the 
jurisdiction to which the service is directed. 

(1) Time and Manner of Response; Rebuttal. 

(1) Upon service of a formal Complaint, pursuant to Section 7(k) or after 
the date of the first publication, pursuant to Section 7(k)(3), the respondent 
reporter shall have twenty (20) days in which to file a written response in 
affidavit form with the Board of Certified Court Reporters Examiners by 
filing the response at the Office of the Clerk of the Arkansas Supreme Court, 
625 Marshall Street, Little Rock, AR 72201, except when service is upon a 
non-resident of this State, in which event the respondent reporter shall have 


610 


§ 7 RULE PROVIDING FOR CERTIFICATION OF COURT REPORTERS § 7 


thirty (30) days within which to file a response. In the event that a response 
has not been filed with the Board of Certified Court Reporters Examiners 
within twenty (20) days or within thirty (30) days, as the appropriate case 
may be, following the date of service, and an extension of time has not been 
granted, the Executive Secretary shall proceed to issue the Complaint to the 
Board by mail as a “failed to respond” case. 

(2) At the written request of a reporter, the Board Chair is authorized to 
grant an extension of reasonable length for the filing of a response. 

(3) The Executive Secretary shall provide a copy of the reporter’s response 
to the complainant within seven (7) calendar days of receiving it and advise 
that the complainant has ten (10) calendar days in which to rebut or refute 
any allegations or information contained in the reporter’s response. The 
Executive Secretary shall include any rebuttal made by the complainant as 
a part of the material submitted to the Board for decision and any such 
rebuttal shall be provided to the respondent reporter for informational 
purposes only, with no response required. If any rebuttal submitted contains 
allegations of violations of Board Rules not previously alleged, a supplemen- 
tal or amended Complaint may be prepared and served on the respondent 
reporter, who shall be permitted surrebuttal in the manner prescribed 
herein for filing a response to a Complaint. 

(4) The calculation of the time limitations specified herein shall com- 
mence on the day following service upon the respondent reporter. If the due 
date of a response, rebuttal, or surrebuttal falls on a Saturday, Sunday, or 
legal holiday, the due date will be extended to the next regular business day. 
(m) Failure to Respond; Reconsideration. 

(1) A reporter’s failure to provide, in the prescribed time and manner, a 
written response to a formal Complaint served in compliance with Section 
7(k) shall constitute separate and distinct grounds for the imposition of 
sanctions notwithstanding the merits of the underlying, substantive allega- 
tions of the Complaint; or, 

(2) May be considered for enhancement of sanctions imposed upon a 
finding of violation of the Rules. 

(3) The separate imposition or the enhancement of sanctions for failure to 
respond may be accomplished by the Board’s notation of such failure in the 
appropriate sanction order and shall not require any separate or additional 
notice to the respondent reporter. 

(4) Failure to timely respond to a formal Complaint shall constitute an 
admission of all factual allegations of the Complaint and an admission of all 
alleged violations of Rules and Regulations in the Complaint. 

(5) Failure to timely respond to a formal Complaint shall extinguish a 
respondent reporter’s right to a public hearing on the formal Complaint. 

(6) Reconsideration: 

(a) Provided, however, that in a case where a timely response was not 
filed by a respondent reporter, within ten (10) calendar days after 
receiving a written notice from the Board setting the case for hearing, the 
respondent reporter may file with the Board, through the Office of the 
Clerk of the Arkansas Supreme Court, a petition for reconsideration in 
affidavit form, stating under oath clear, compelling, and cogent evidence of 
unavoidable circumstances sufficient to excuse or justify the failure to file 
a timely response to the Complaint. 

(b) Upon the filing of a petition for reconsideration for failure to timely 
file a response to a Complaint, the Executive Secretary of the Board shall 
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provide each member of the Board a copy of the petition for reconsidera- 

tion for a vote by written ballot on granting or denying the petition, the 

ballot to be marked and returned to the Executive Secretary within a 

reasonable time. 

(c) If four (4) members of the Board, upon a finding of clear and 
convincing evidence, vote to grant the petition for reconsideration, the 
Board shall permit the reporter to submit a belated affidavit of response to 
the substantive allegations of the formal Complaint and the matter shall 
proceed as though the response had been made timely. 

(d) If four (4) Board members vote to deny the petition for reconsidera- 
tion, the case shall be placed on the agenda at the next meeting of the 
Board, and the Board shall determine the appropriate sanction from a 
review of the file, without giving consideration or weight to any response 
that may have been untimely filed. 

(n) Pretrial procedure. 

(1) The Board Chair may set and conduct such pretrial conferences as the 
Chair deems needed for the case. The Board Chair shall also issue an order 
setting any Complaint for hearing before the Board. 

(2) The Board Chair shall hear and decide all pretrial matters and all 
motions, including any motion to dismiss the Complaint or any part thereof. 
(o) Hearings. 

(1) Hearings shall be conducted at such times and places as the Board 
may designate. 

(2) A hearing shall not be conducted unless at least five (5) Board 
members are present. 

(3) After hearing all the testimony and receiving all the evidence in a case, 
the Board shall deliberate in private and reach a decision on the Complaint. 
At least four (4) votes are required to find a Rule or Regulation violation and 
to order a sanction. The same four (4) Board members are not required to 
vote for both the rule violation(s) and the sanction. 

(4) If at least four (4) Board members agree on the Rule or Regulation 
violated by the reporter, and on a sanction, an Order consistent with such 
vote shall be prepared and provided to the Board Chair for review and 
approval. Upon approval, such Order shall be filed with the Clerk of the 
Arkansas Supreme Court and a filed copy shall be promptly provided to the 
respondent reporter and any counsel for the reporter. 

(5) In addition to any available disciplinary sanction, the Board may also 
order a reporter to pay: 

(a) The costs of the investigation and hearing, excluding any attorney’s 
fees, 

(b) A fine not to exceed $1,000.00 and 

(c) Full restitution to any person or entity which has suffered a financial 
loss due to the reporter’s violation of any Board Rule or Regulation, but 
only to the extent of the costs of any reporter’s transcript and fees and 
expenses associated with a transcript of any court proceeding or deposi- 
tion. 


HISTORY: Adopted July 5, 1983, effective 2003; amended February 21, 2008; amended 
February 1, 1984; amended April 13, 1992; January 15, 2009; amended September 21, 
amended May 3, 1993; amended October 30, 2017. 
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Section 8. Surrender of certificate -- Discipline by consent. 


(a) Surrender of Certificate. A reporter may surrender his or her certifi- 
cate upon the conditions agreed to by the reporter and the Board: 

(1) In heu of disciplinary proceedings where serious misconduct by the 
reporter is admitted by the reporter to exist, or 

(2) On a voluntary surrender basis of his or her certificate at any time 
where there is no pending Complaint against the reporter. 

(3) No petition to the Supreme Court for voluntary surrender of a 
certificate by a reporter shall be granted until referred to and approved by 
the Board and the recommendations of the Board are received by the 
Supreme Court. 

(b) Discipline by Consent. 

(1) Areporter against whom a formal Complaint has been served may, at 
any stage of the proceedings not less than ten (10) business days prior to the 
commencement of a public hearing tender a written conditional acknow]- 
edgment and admission of violation of some or all of the Rules and 
Regulations alleged, in exchange for a stated disciplinary sanction in 
accordance with the following: 

(2) With service of a Complaint, the respondent reporter shall be advised 
in writing that if a negotiated disposition by consent is contemplated that 
the respondent reporter should contact the Board Chair or the Board’s 
special prosecutor to undertake good faith discussion of a proposed disposi- 
tion. All discipline by consent proposals must be approved in writing by the 
Board Chair, or by the Board’s special prosecutor before the consent proposal 
can be submitted to the Board. 

(3) Upon a proposed disposition acceptable to the respondent reporter and 
the Board Chair or representative, the respondent reporter shall execute 
and submit a consent proposal on a document prepared by the Board setting 
out the necessary factual circumstances, admissions of violation of the Board 
Rules and Regulations, and the terms of the proposed sanction. 

(4) The consent proposal, along with copies of the formal Complaint, and 
the recommendations of the Board Chair or representative, shall be pre- 
sented to the Board by written ballot to either accept or reject the proposed 
disposition. The decision shall be determined by four (4) concurring votes of 
the Board. The respondent reporter will be notified immediately in writing 
of the Board’s decision. Rejection will result in the continuation of the formal 
Complaint process. 

(5) No appeal is available from a disciplinary sanction entered by the 
consent process. 

(6) The Board shall file written evidence of the terms of any public 
sanction discipline by consent, in the form of an order, with the Clerk of the 
Supreme Court. 

(c) Serious Misconduct. If the discipline by consent involves allegations of 
serious misconduct, for which a suspension or revocation of the certificate is to 
be imposed, the Supreme Court shall also approve any agreed consent proposal 
and any sanction. 

(1) The Board shall present to the Supreme Court, under such procedures 
as the Supreme Court may direct, any discipline by consent proposal 
involving serious misconduct, which the Board has reached with a respon- 
dent reporter. 

(2) If the Supreme Court does not approve the proposed discipline by 
consent or the voluntary surrender of the certificate, the matter shall be 
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referred back to the Board which shall resume the proceedings at the stage 
at which they were suspended when the consent proposal was made and 
submitted to the Supreme Court. 


HISTORY: Adopted January 15, 2009; 
amended April 14, 2011; amended September 
2is2OL7, 


Section 9. Appeal. 


(a) Within thirty (30) days of receipt of written findings of the Board issuing 
an admonition, or suspending or revoking a certificate, the aggrieved court 
reporter may appeal said findings to the Supreme Court of Arkansas for review 
de novo upon the record. Such appeal shall be prosecuted by filing a written 
notice of appeal with the Clerk of the Supreme Court of Arkansas with a copy 
thereof to the Chair of the Board. The notice of appeal shall specify the party 
taking the appeal; shall designate the order of the Board from which appeal is 
sought; and, shall designate the contents of the record on appeal. The notice 
shall also contain a statement that the transcript, or specific portions thereof, 
have been requested. 

(b) The Executive Secretary of the Board shall prepare the record for appeal 
consisting of the pleadings, orders, and other documents of the case, and 
include therein the transcript of proceedings that is provided by the respon- 
dent reporter. The Chair of the Board shall certify the record prepared by the 
Executive Secretary. 

(c) The respondent reporter shall be responsible for obtaining the transcript 
of any case proceedings and hearings and for timely providing same to the 
Executive Secretary of the Board. It shall be the responsibility of the appellant 
to transmit such record to the Supreme Court Clerk. The record on appeal 
shall be filed with the Supreme Court Clerk within ninety (90) days from filing 
of the first notice of appeal, unless the time is extended by timely filed order of 
the Board. In no event shall the time be extended more than seven (7) months 
from the date of entry of the initial order of the Board. Such appeals shall be 
processed in accord with pertinent portions of the Rules of the Supreme Court 
and Court of Appeals of the State of Arkansas. 


HISTORY: Adopted January 15, 2009. 
Section 10. Funds -- Disbursement of. 


All fees and other monies accruing under the Rule shall be deposited by the 
Clerk of this Court in an account called, “Certified Court Reporters Fund.” All 
expenses incurred by the Board shall be paid out of this fund as authorized and 
directed by the Board. Travel and other necessary expenses of the members of 
the Board shall be paid from said fund. 


HISTORY: Adopted July 5, 1983, effective 
February 1, 1984; amended January 15, 2009. 


Section 11. Scope. 
(a) After the effective date of this Rule, all transcripts taken in court 


proceedings, depositions, or before any grand jury will be accepted only if they 
are certified by a court reporter who holds a valid certificate under this Rule. 
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Provided, however, that depositions taken outside this state for use in this 
state are acceptable if they comply with the Arkansas Rules of Civil Procedure. 

(b) Disciplinary Authority. An Arkansas certified court reporter is subject to 
the disciplinary authority of this jurisdiction, regardless of where the court 
reporter’s conduct occurs. A court reporter not certified in this jurisdiction is 
also subject to the disciplinary authority of this jurisdiction if the court 


reporter provides or offers to provide any court reporter services in this 
jurisdiction. A court reporter may be subject to the disciplinary authority of 


both this jurisdiction and another jurisdiction for the same conduct. 


HISTORY: Adopted July 5, 1983, effective 
February 1, 1984; amended March 5, 1984; 
amended March 14, 1988; amended February 
21, 2008; amended January 15, 2009. 


Publisher’s Notes. 
Section 12 of this Rule provided that the 
effective date of this Rule is February 1, 1984. 


CASE NOTES 


Certificate Required. 

Transcripts cannot be accepted by the Su- 
preme Court as evidence unless the court re- 
porter has a valid temporary certificate or 
emergency certificate. Pullan v. Fulbright, 285 
Ark. 152, 685 S.W.2d 151 (1985). 


Uncertified Court Reporter. 
Where the trial was recorded by an uncerti- 


fied court reporter, appointed by the trial judge 
to fill in for the certified court reporter who was 
ill, the trial judge was to direct and supervise 
the preparation of the trial transcript made 
from the recording made by the uncertified 
court reporter, if verified by affidavits from 
attorneys for both parties and the trial judge. 
Moore v. State, 290 Ark. 71, 716 S.W.2d 764 
(1986). 


Section 12. Effective date. 
The effective date of this Rule is February 1, 1984. 


HISTORY: Adopted July 5, 1983, effective 
February 1, 1984; amended December 19, 1983; 
amended January 15, 2009. 


Section 13. Continuing education requirement. 


Reporters certified pursuant to this rule must acquire thirty (30) continuing 
education credits every three years through activities approved by the Board 
or a committee of the Board. At least three of the continuing education credits 
shall be ethics, which may include topics such as professionalism. Such 
three-year period shall be known as the “reporting period.” Each reporting 
period shall begin on January 1 and extend through December 31 three years 
hence. The reporting period for reporters newly certified pursuant to this Rule 
shall begin January 1 following certification by the Board. If a reporter 
acquires, during such reporting period, approved continuing education in 
excess of (30) thirty hours, the excess credit may be carried forward and 
applied to the education requirement for the succeeding reporting period only. 
The maximum number of continuing education hours one may carry forward is 
ten (10). 

A continuing education credit is presumed to be 60 minutes in length. 
However, the Board in its discretion may grant greater or lesser credits per 
hour of education as each individual program may warrant. Court reporters 
certified pursuant to this rule who maintain a residence address outside the 
State of Arkansas are subject to this requirement. However, continuing 
education activities approved by the appropriate authority in their resident 
jurisdiction shall be applicable to this requirement. 
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To establish compliance with this continuing education requirement the 
Board may accept continuing education hours acquired to meet the continuing 
education requirements of the National Court Reporters Association or the 
National Verbatim Reporters Association. 


Exceptions to Requirement. 


In cases where extreme hardship or extenuating circumstances are shown, 
the Board may grant a waiver of the continuing education requirement or 
extensions of time within which to fulfill the requirements. Such waivers or 
extensions shall be considered only upon written request from the certificate 
holder. As a condition of any waiver or extension, the Board may set such terms 
and conditions as may be appropriate under the circumstances. 

Any reporter certified pursuant to this rule who attains age 65 or 30 years of 
certification, during any reporting period, and who has completed two “report- 
ing periods” of continuing education requirements, is exempt from all require- 
ments of this rule for that reporting period as well as all subsequent reporting 
periods. 


Continuing Education Activities Content. 


Continuing education credit may be obtained by attending or participating 
in Board approved seminars, conventions, or workshops, or other activities 
approved by the Board. To be approved for continuing education credit the 
activity must: be presented by individuals who have the necessary experience 
or academic skills to present the activity; include quality written materials; 
and, the course must be subject to evaluation. The continuing education 
activity must contribute directly to the competence and professionalism of 
court reporters. The Board is authorized to approve continuing education 
activities which include but are not limited to the following subject areas: 
language; academic knowledge; statutes and regulations; reporting technology 
and business practice; and, ethical practices-professionalism. 


Administrative Procedures. 


The Board shall be the authority for approval of continuing education 
programs. Such authority may be delegated by the Board to a committee. It is 
presumed that program approval will be sought and determined well in 
advance of the educational activity. However, the Board or its committee may 
approve an educational activity after the event. 

The Board is authorized to develop appropriate forms and other adminis- 
trative procedures as necessary to efficiently administer this continuing 
education requirement. 

The Board shall require that reporters certified pursuant to this rule 
maintain and provide such records as necessary to establish compliance with 
this continuing education requirement. The Board may also require that 
sponsors provide evidence of attendance at programs in such form as the Board 
may direct. 

On or before January 31 after the conclusion of the immediately preceding 
reporting period, the Board shall provide a final report by first class mail to 
reporters whose reporting period concluded the preceding December 31. The 
number of continuing education credits stated on the final report shall be 
presumed correct unless the reporter notifies the Board otherwise. In the event 
the final report shows that the reporter has failed to acquire 30 continuing 
education credits for the applicable reporting period, the reporter shall be in 
noncompliance with the requirements of this rule. 
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In the event of noncompliance, the certificate of the affected reporter shall be 
subject to suspension or revocation as set forth in the following section. Prior 
to initiation of suspension or revocation proceedings, the Board shall provide 
notice to allow the reporter to achieve compliance. Board approved continuing 
education credits obtained subsequent to the relevant reporting period and 
prior to a vote of suspension or revocation shall be accepted in order to cure 
noncompliance. However, such hours will be subject to a late filing fee in an 
amount not to exceed $100.00. 


Suspension of License — Reinstatement. 


After a Board vote of suspension or revocation of a certificate, the Board 
shall notify the affected reporter by way of certified mail, restricted delivery, 
return receipt requested. In addition, the Board shall file the order of 
suspension or revocation with the Clerk of this Court and provide such other 


notice as the Board may consider appropriate. 


HISTORY: Adopted April 8, 1999, effective 
January 1, 2000; amended March 16, 2006; 
amended January 15, 2009; amended Septem- 
ber 21, 2017; amended February 28, 2019, 
effective January 1, 2020. 


Publisher’s Notes. 

By per curiam order of April 8, 1999, the 
Arkansas Supreme Court adopted a mandatory 
continuing education requirement for certified 
court reporters and appointed the Director of 
the Office of Professional Programs as admin- 
istrator. The Board of Certified Court Reporter 
Examiners and the Director propose that the 
reporters be divided into three groups in order 
to ease implementation and future administra- 
tion of the program. The Board and the Director 
also propose that programs given from July 1, 
1999, through December 31, 1999, be subject to 
recognition for continuing education credit. Ac- 
cordingly, the Arkansas Supreme Court ad- 
opted the following mandate, effective June 17, 
1999: 

Reporters whose last names begin with the 
letters A-G will have 10 hours due from Janu- 


ary 1, 2000, through December 31, 2000; re- 
porters whose last names begin with the letters 
H-N will have 20 hours due from January 1, 
2000, through December 31, 2001; and, report- 
ers whose last names begin with the letters O-Z 
will have 30 hours due from January 1, 2000, 
through December 31, 2002. The Board is au- 
thorized to adjust the initial reporting dead- 
lines for individual court reporters, during the 
implementation phase only, to avoid manifest 
injustice such as a substantial discrepancy be- 
tween the State deadline and a national court 
reporter organization continuing education 
deadline. After the implementation period, 
each group of reporters will be subject to the 
thirty (30) hour requirement every three years, 
which will begin at the end of their respective 
initial reporting periods. Further, the Board, or 
an accreditation committee appointed by the 
Board, may approve continuing education 
hours acquired between July 1, 1999, and De- 
cember 31, 1999. 

The per curiam order provides that the 
amendments adopted February 28, 2019, are 
“effective upon the beginning of the next report- 
ing period”. 


REGULATIONS OF THE BOARD OF CERTIFIED COURT 
REPORTER EXAMINERS 


Regulations: 

The Per Curiam Order of the Supreme Court 
of Arkansas dated July 1, 1991 provided: 

“By per curiam order dated July 5, 1983, this 
Court established the Arkansas Supreme Court 
Board of Certified Court Reporter Examiners 
and directed that they promulgate relevant 
regulations for approval by this court. 

“On September 26, 1983, this Court approved 
regulations submitted by the Board of Certified 
Court Reporter Examiners. Amendments were 


approved by per curiam orders dated March 5, 
1984, February 24, 1986, and June 16, 1986. 

“On June 5, 1991, the Board filed a Motion to 
once again amend certain regulations. Pursu- 
ant to Section 3G. of the Rule Providing for 
Certification of Court Reporters, the Court ap- 
proves and adopts those amendments as recom- 
mended effective this date. 

“The Court hereby republishes the Regula- 
tions in their entirety as amended:” 
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Section 1. 


The following definitions are set forth: The word “Section” refers to sections 
of the per curiam of July 5, 1983. “Board” hereinafter referred to, is the 
Certified Court Reporter Examiners Board. “Certified Court Reporter”, or its 
abbreviations, “CCR”, means any person holding a valid regular or temporary 
certificate in one of the methods approved herein as a certified verbatim 
reporter. The Certificate shall reflect the method of certification according to 
the system tested. (Amended July 1, 1991). “Verbatim Reporting” means the 
making of a verbatim record of court proceedings, depositions, or proceedings 
before any grand jury by means of manual or machine shorthand or mask 
dictation. As authorized by Administrative Order No. 4(e), an audio recording 
made pursuant to the requirements of Administrative Order No. 4 shall 
constitute a verbatim record. (Amended March 5, 1984; amended February 9, 
2011, effective July 1, 2011). 


Section 2. 


Any court reporter serving in that capacity on or before January 1, 1983, 
may be issued a certificate as a Certified Court Reporter without examination 
provided the application is made prior to May 1, 1984, and is accompanied by 
a recommendation of a Circuit, Chancery or Court of Appeals Judge and two 
attorneys licensed to practice law in this state who certify that the applicant 
was a practicing court reporter on or before January 1, 1983. 


Section 3. 


The Board shall set the following fees for the administration of these 
regulations: 

a. $75.00 application fee for in-state applicants; $150.00 application fee 
for out-of-state applicants. (Amended January 6, 2000.) 

b. $50.00 certificate renewal fee. (Amended February 24, 1986; amended 
October 30, 2003). 

c. $100.00 penalty fee for failure to timely remit certificate renewal fee as 
set forth in Section 9 of these regulations. (Amended July 1, 1991). 


HISTORY: Amended July 1, 1991; amended 
February 21, 2008; amended September 15, 
2016. 


Section 4. 


Applicants, other than those certified without examination pursuant to 
Section 6 of the Rule Providing for Certification of Court Reporters or those 
certified pursuant to Section 26 of these Regulations, shall file not later than 
30 days prior to the next examination date, a written application in the form 
prescribed by the Court, together with an application fee as set forth in Section 
3 of these Regulations, with the Clerk of the Supreme Court. Said application 
fee shall not be refunded in the event the applicant decides not to take the 
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examination or fails the examination. Said application shall state by which 
method the applicant will test, and certification will be issued solely in that 
method if the applicant successfully passes the examination. 


HISTORY: Amended July 1, 1991; amended 
February 21, 2008; amended September 15, 
2016. 


Section 5. 


Applicants and/or applications shall be screened by the Board, and those 
deemed eligible for certification will be advised and provided all necessary 
information. Any applicant whose application is denied shall be promptly 
notified of the action of the Board and the application fee shall be refunded. 
(Amended July 1, 1991; amended September 15, 2016). 


Section 6. 


a. Applicants for certification, deemed eligible by the Board, shall receive 
certification upon submitting the application, paying the application fee, and 
either successfully passing the certification examination or utilizing the 
provisions of Section 26. Certification shall be issued solely in the method by 
which the applicant successfully tested. 

b. Upon receiving certification, the court reporter must complete two “re- 
porting periods” of continuing education requirements before being eligible for 
the age/years of service exemption specified in Section 13 of Rule Providing for 
Certification of Court Reporters. (Amended July 1, 1991; amended September 
15, 2016; amended February 28, 2019, effective January 1, 2020). 


Publisher’s Notes. “effective upon the beginning of the next report- 
The per curiam order provides that the ing period”. 
amendments adopted February 28, 2019, are 


Section 7. 


Examinations for certification shall be held at least semi-annually at times 
and places set by the Board. 


Section 8. 


Certification granted by the Board shall remain in effect upon payment of 
the annual certificate renewal fees to the Clerk of the Supreme Court, on or 
before January 1 of each year, unless suspended or revoked pursuant to 
Section 7 of the Rules of the Board of Certified Court Reporter Examiners. 
(Amended July 1, 1991.) 
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Section 9. 


All certificate renewal fee payments must be postmarked on or before 
January 1. The Clerk of the Supreme Court shall provide a list of those 
reporters in violation of the January 1 deadline not later than January 15 to 
the Executive Secretary of the Board. The Executive Secretary shall thereafter 
cause a certified letter to be sent to each reporter in violation of the January 1 
deadline. The letter shall inform the reporters in violation that their certificate 
shall be suspended on a date not to exceed 21 calendar days from the certified 
delivery date of the letter unless all delinquent renewal fees and a $100.00 
penalty fee are received by the Clerk of the Supreme Court within the 21 
calendar days. If all delinquent renewal and penalty fees are not received 
within the 21 calendar days, the certificate shall be suspended but may be 
reinstated during the remainder of the calendar year in which the certificate 
expired for failure to timely renew, if the Board finds, based on a sworn 
affidavit(s) or other credible evidence, that the applicant has retained the 
professional skills required for original certification and has paid all delin- 
quent renewal and penalty fees. After December 31 of the calendar year in 
which the certificate expired, an expired certificate shall not be subject to 
renewal without examination. (Amended July 1, 1991; amended May 3, 1998; 
amended October 30, 2003; amended September 23, 2004.) 


Section 10. 


Each certified reporter shall procure a seal upon which shall be engraved the 
name, certificate number of the reporter, and the words “Arkansas Supreme 
Court-Certified Court Reporter,” said seal to be included with signature, on all 
transcript certificates, to ensure compliance with Section 11 of the Rule 
Providing for Certification of Court Reporters. (Amended June 26, 2014.) 
Section 11. 


This Section is hereby repealed. (Deleted — See Per Curiam, March 14, 
1988; repealed June 26, 2014.) 


HISTORY: Amended May 3, 1993; amended 
February 21, 2008. 


Section 12. 
This Section is hereby repealed. 


HISTORY: Amended May 3, 1993; amended 
February 21, 2008. 


Section 13. 


A. In the event of an emergency where no certified court reporter is 
immediately available, a judge of a circuit court may, in his or her discretion, 
grant: 3 
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i. a one hundred eighty calendar day emergency certificate to an indi- 
vidual who currently holds a valid court reporting license or certification 
from another state or a national court reporting association. The emergency 
certificate may be renewed once; or 

li. a seven calendar day non-renewable emergency certificate to any other 
individual. A copy of the emergency certificate shall be filed with the Clerk 
of the Arkansas Supreme Court and the Secretary of this Board. 


B. Acircuit judge shall not grant an emergency certificate to a court reporter 


whose license or certification is at the time of the issuance of the emergency 
certificate revoked or suspended. (Amended June 16, 1986; amended April 18, 


2002; amended May 19, 2016.) 


HISTORY: Amended September 21, 2017; 
April 5, 2018. 


Publisher’s Notes. 

By per curiam order dated April 18, 2002, the 
Supreme Court adopted the recommendations 
of the Board of Certified Court Reporter Exam- 
iners to amendment to Section 13 of the Regu- 


Section 14. 


lations, which are set out as a note under this 
section. The amendment deleted the reference 
to chancery court and inserted “or her” and 
“calendar” in the first sentence, and added the 
last sentence. Amended Section 13 of the Regu- 
lations of the Board of Certified Court Reporter 
Examiners, effective immediately, is set out 
below. 


The tests shall be as follows: 

(a) A written knowledge test consisting of spelling, vocabulary, punctua- 
tion, general knowledge, rules governing preparation of transcripts (Rules of 
the Supreme Court and Court of Appeals 3-1, 3-2, 3-3 and 3-4), and rules 
governing the regulation of the court reporting profession (Sections 19 and 
22 of the Regulations of the Board of Certified Court Reporter Examiners) 
with a minimum of 70% accuracy. 

(b)(1) Five minutes of one-voice dictation of literary at 180 words per 
minute. 

(2) Five minutes of one-voice dictation of jury charge at 200 words per 
minute. 

(3) Five minutes of two-voice dictation of Q and A at 225 words per 
minute. 

(c) Applicants shall be required to transcribe each dictation test with 95% 
accuracy. 

(d) If an applicant passes one or more parts of the test but fails one or 
more parts, the applicant will not be required to retake the part or parts 
passed. 

(e) For in-state applicants, a new application and application fee of $75.00 
will be required for all subsequent testing. For out-of-state applicants, a new 
application and application fee of $150.00 will be required for all subsequent 
testing. 

(f) Certification will be restricted to the method of reporting used by the 
applicant at the time of testing, and said method will be reflected on the 
certificate issued to the applicant upon successfully passing the certification 
examination. 

(g) Each individual successfully passing the certification examination 
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shall, prior to receiving certification from the Board, participate in an 
orientation session at a time and place set by the Board. 


HISTORY: Amended September 21, 2017; 
April 5, 2018. 


Section 15. 


Applicants for testing must furnish their own equipment and supplies for 
reporting and transcribing dictation tests. (Amended July 1, 1991). No 
applicant is permitted to use an open microphone or other backup recording 
device during testing. 


Section 16. 


The content and depth of this examination shall be a continuing subject of 
review by the Board, and may be altered by amendments to these regulations. 


HISTORY: Amended May 3, 1993; amended 
February 21, 2008; amended June 26, 2014; 
amended September 15, 2016. 


Section 17. 


The Executive Secretary of the Board will forward the files containing the 
names and pertinent information including address, phone number, and email 
address for all individuals who have passed the certification test or were 
granted certification pursuant to Section 26 to the Supreme Court Clerk’s office 
where said files will be maintained and stored. 

The Executive Secretary will maintain and store all other files pertaining to 
test results, including all verbatim notes or records, transcripts, and other 
papers used in connection with testing for a period of two years following the 
date of testing, at which time the Executive Secretary may dispose of said files. 

It shall be the responsibility of the certified court reporter to provide the 
Office of the Supreme Court Clerk with written notification of any change of 
address within fourteen (14) working days. For the purposes of these regula- 
tions, written notification by certified or first class mail to the most recent 
address provided to the Office of the Clerk shall be deemed sufficient. 


HISTORY: Amended May 3, 1993; amended 
February 21, 2008; amended June 26, 2014; 
amended September 15, 2016. 


Section 18. 


Any person desiring to file a grievance against a Certified Court Reporter 
may file a written statement on a form provided by the Board, attaching any 
pertinent documentary evidence thereto, with the Board of Certified Court 
Reporters Examiners through the Office of the Clerk of the Arkansas Supreme 
Court, for delivery to the Executive Secretary of the Board for investigation 
and determination of probable cause for a formal Complaint. 


HISTORY: Amended January 15, 2009. 
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Section 19. 


Pursuant to Section 7 of the Rule Providing for Certification of Court 
Reporters, the Board may issue an admonition or revoke or suspend any 
certificate issued after proper notice and hearing, on the following grounds: 

a. Conviction of any felony, or having been adjudicated or found guilty, or 
entered a plea of guilty or nolo contendere to, any felony, or to any misde- 
meanor that reflects adversely on the reporter’s honesty, trustworthiness, or 
fitness as a reporter in other respects, or to any crime a necessary element of 
which, as determined by the statutory or common law definition of the crime, 
involves interference with the administration of justice, false swearing, mis- 
representation, fraud, deceit, bribery, extortion, misappropriation, theft, or an 
attempt, conspiracy or solicitation of another to commit a felony. A court 
reporter who falls within this provision, shall notify the Board upon entry of 
the judgment or sentencing order in the criminal case. 

b. misrepresentation or omission of material facts in obtaining certification. 

c. any intentional violation of, noncompliance with or gross negligence in 
complying with any rule or directive of the Supreme Court of Arkansas, any 
other court of record within this State, or this Board. 

d. fraud, dishonesty, gross incompetence or habitual neglect of duty. 

e. unprofessional conduct, which shall include, but not be limited to: 

1. failing to deliver a transcript to a client or court in a timely manner 
as determined by statute, court order, or agreement; 

2. intentionally producing an inaccurate transcript; 

3. producing an incomplete transcript except upon order of a court, 
agreement of the parties, or request of a party; 

4. failing to disclose as soon as practical to the parties or their attorneys 
existing or past financial, business, professional or family relationships, 
including contracts for court reporting services, which might reasonably 
create an appearance of partiality; 

5. advertising or representing falsely the qualifications of a certified 
court reporter or that an unlicensed individual is a certified court reporter; 

6. failing to charge all parties or their attorneys to an action the same 
price for an original transcript and failing to charge all parties or their 
attorneys the same price for a copy of a transcript or for like services 
performed in an action; 

7. failing to disclose upon request an itemization in writing of all rates 
and charges to all parties in an action or their attorneys; 

8. reporting of any proceeding by any person, who is a relative of a party 
or their attorney, unless the relationship is disclosed and any objection 
thereto is waived on the record by all parties; 

9. reporting of any proceeding by any person, who is financially inter- 
ested in the action, or who is associated with a firm, which is financially 
interested in the action; 

10. failing to notify all parties, or their attorneys, of a request for a 
deposition transcript, or any part thereof, in sufficient time for copies to be 
prepared and delivered simultaneously with the original; 

11. going “off the record” during a deposition when not agreed to by all 
parties or their attorneys unless otherwise ordered by the court; 

12. giving, directly or indirectly, benefiting from or being employed as a 
result of any gift, incentive, reward or anything of value to attorneys, 
clients, or their representatives or agents, except for nominal items that do 
not exceed $100 in the aggregate for each recipient each year; and 
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13. charging an unreasonable rate for a copy of an original deposition 
transcript, or an official reporter charging fees in violation of Ark. Code 
Ann. Section 16-13-506. 


HISTORY: Amended March 5, 1984; 2008; amended January 15, 2009; amended 
amended July 1, 1991; amended February 21, September 21, 2017. 


Section 20. 


No persons shall use the title “Certified Court Reporter”, or its abbreviation 
“CCR”, in conjunction with their names to indicate they are qualified verbatim 
reporters in this state, without having a valid certificate issued by the Board 
or an emergency certificate issued by a circuit judge pursuant to Section 13 of 
these Regulations. (Amended June 26, 2014.) 


HISTORY: Amended February 21, 2008; 
amended September 21, 2017. 


Section 21. 


OFFICIAL COURT REPORTER RECORDS RETENTION SCHEDULE 

PART 1. Scope. a. This records retention schedule applies to all official court 
reporters in the State of Arkansas. “Official court reporter” as used in this 
retention schedule means a court reporter, certified by the Arkansas Board of 
Certified Court Reporter Examiners, who is regularly employed by a circuit 
judge, or a “substitute court reporter,” who serves in the absence of the 
regularly employed court reporter. 

b. The term “records” as used in this retention schedule refers to any and all 
verbatim records produced by an official court reporter and all physical 
exhibits received or proffered in evidence in any court hearing, trial, or 
proceeding. 

PART 2. Court Ordered Retention of Specific Records. Upon the motion of 
any party demonstrating good cause or upon the court’s own motion, the trial 
judge may enter an order directing that the records be retained for an 
additional period beyond the time established in PART 6. At the end of each 
additional court-ordered retention period, the judge may enter a new order 
extending the retention period. 

PART 3. Responsibility for Storage; Sanctions. a. During the period which 
the records are required to be retained, it shall be the responsibility of the 
official court reporter to maintain his or her records in an orderly, secure, and 
identifiable manner. It is highly recommended that space be provided in the 
county courthouse in the county where the official court reporter maintains an 
office or resides. If that is not feasible, it shall be the responsibility of the 
official court reporter to provide adequate space for the records. 

b. When physical exhibits include firearms, contraband, or other similar 
items, such items may be transferred to the sheriff or other appropriate 
governmental agency for storage and safekeeping. The sheriff or governmental 
agency shall sign a receipt for such items and shall acknowledge that the items 
shall not be disposed of until authorized by subsequent court order. Other 
items of physical evidence which present storage problems may be transferred 
to the attorney of record for storage and safekeeping subject to approval of the 
trial court and upon appropriate documentation. Forms of orders and receipts 
for the transfer and disposal of exhibits are appended to Regulation 21. 

c. If an official court reporter leaves his or her position for any reason other 
than his or her death, the reporter shall, within thirty (30) days, deliver or 
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cause to be delivered, those records as defined in PART 1, to the trial court and 
retained by the court until a subsequent official court reporter is employed or 
retained, at which time the records shall be transferred to that reporter. A 
former official court reporter who maintains Arkansas certification may, with 
the court’s permission, temporarily retrieve his or her former records neces- 
sary to prepare an appeal transcript or other documents which a party may 
request. 

d. If an official court reporter dies while still in possession of those records 
subject to retention as defined in PART 1, the trial court shall take possession 
of those records within thirty (30) days of the official court reporter’s death. 
The trial court shall retain possession of the records until a subsequent official 
court reporter is employed or retained. At that time the records shall be 
transferred to the possession of the subsequent official court reporter who shall 
safely maintain the records subject to the direction of the trial court. 

e. If an official court reporter is unavailable and the trial court employs a 
substitute official court reporter, the trial court shall take possession of all 
records obtained by the substitute official court reporter during his or her 
service upon the conclusion of his or her employment. 

f. Any person who fails to comply with or who interferes with these transfer 
provisions may be ordered to appear and show cause why he or she should not 
be held in contempt of court. 

PART 4. Methods of Disposal of Records. a. Paper records may be disposed 
of by burning or shredding. 

b. Audio recordings/files or digital media may be erased. 

c. Upon their written request, physical exhibits, other than weapons or 
contraband shall be returned to the party or attorney who proffered same. If no 
request is made within the time period for retention, the court reporter may 
dispose of the exhibit. 

d. Exhibits such as weapons or contraband shall be disposed of in the 
following manner: (1) weapons, in whatever form, unless otherwise ordered by 
the trial court, shall be transferred to the sheriff, or his or her designee, in the 
county where the case was tried, for disposal pursuant to law; (2) contraband, 
in whatever form, shall be transferred to the sheriff, or his or her designee, in 
the county where the case was tried, for disposal pursuant to law. 

PART 5. Log of Records, Sanctions. a. Each official court reporter shall 
maintain an accurate, orderly log of his or her records which also notes the 
date and method of destruction of each record listed. Any work papers 
maintained by the reporter for the purpose of identifying the record of court 
proceedings shall suffice, as long as they are legible. When an official court 
reporter leaves his or her position for whatever reason, the trial court shall 
take possession of the log no later than the date he or she takes possession of 
the records as set out in PART 3. When a subsequent official court reporter is 
employed or retained, the log shall be transferred to the possession of the 
subsequent official court reporter who shall safely maintain the log subject to 
the direction of the trial court. 

b. Any person who fails to comply with or who interferes with this Section 
may be ordered to appear and show cause why he or she should not be held in 
contempt of court. 

PART 6. Official Court Reporter Retention Schedule. 
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TYPE OF CASE 


Criminal Cases 

Death Penalty 

Life in Prison w/o Parole 

Other Felonies (transcript lodged 
with appellate court) 

Other Felonies (no transcript 
prepared) 

Misdemeanors 


Grand Jury Proceedings 


Civil Circuit 

All Cases (transcript lodged with 
appellate court) 

All Cases (no transcript pre- 
pared) 


Juvenile Division of Circuit 
Court 

All Cases (transcript lodged with 
appellate court) 

Cases where no transcript is pre- 
pared: 

Delinquency 


Families in Need of Services 
(FINS) 
Dependent/Neglect 


ARKANSAS COURT RULES 


§ 21 


PERIOD OF RETENTION 


Permanently 
Permanently 
90 days after Mandate issues 


5 years from date of verdict or sentenc- 
ing 
2 years from date of sentencing 


1 year subsequent to adjournment 


90 days after Mandate issues 


2 years from date of final order of trial 
court 


90 days after Mandate issues 


3 years from date of final order of trial 
court or on date of expungement order, 
whichever occurs first 

3 years from date of final order of trial 
court 

7 years from date of final order of trial 
court 


PART 7. Effective Date. This Official Court Reporter Records Retention 


Schedule is effective immediately upon publication. It applies to records of 


cases already tried and those to be tried. 
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APPENDIX (Regulation 21) 
Receipt and Acknowledgment Order for Transfer of Trial Court Exhibits 


IN THE CIRCUIT COURT OF __ CC COUNTY, ARKANSAS 
DIVISION 


PLAINTIFF 
V. NO. 
DEFENDANT 
ORDER 


The following exhibits in the above-styled case are hereby ordered trans- 
ferred forstorage and safekeeping to: 


TUXDIDIOLNO gure Ree eer a ka Ue i ee ( DR SOR UTIGON ) 
Exhibit No. 
Exhibit No. 
Exhibit No. 
Exhibit No. 


THESE ITEMS MAY NOT BE DISPOSED OF WITHOUT THE 
COURT’S PERMISSION EVIDENCED BY A WRITTEN ORDER. 


IT IS SO ORDERED. 
Circuit Judge 


Date 


I ACKNOWLEDGE RECEIPT OF THE PHYSICAL EXHIBITS DE- 
SCRIBED ABOVE AND FURTHER ADKNOWLEGE MY UNDERSTANDING 
THAT THESE ITEMS MAY NOT BE DISPOSED OF WITHOUT FURTHER 
ORDER OF THE COURT, AND I AGREE TO RETURN THESE ITEMS TO 
THE COURT WHEN SO DIRECTED. 


(SHERIFF/GOVERNMENTAL 
AGENCY/ATTORNEY OR OTHER 


ENTITY) 


Date 
[Receipt shall be filed in case file with the circuit clerk] 
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APPENDIX (Regulation 21) 


Order for Disposal of Trial Court Exhibits and Acknowledgment of Receipt 
for Disposal . 


IN THE CIRCUIT COURT OF ___ SCC COUNTY, ARKANSAS 
DIVISION 
baci 8 ke otha ine Oe Mea LENG LEC, 
V. NO. 
DEFENDANT 
ORDER 


The following exhibits in the above-styled case may be disposed of in a 
manner consistent with the Regulations of the Board of Certified Court 
Reporter Examiners: 


TEXHIDICINO, See ten ee ne eae ee mere i wpe Seer LL Cr eee arn 
Exhibit No. 
Exhibit No. 
Rexhibit NO, oe ee ey Oy eg eee ee rome se eee ee 
[The exhibit(s) shall be transferred to... = CCSCSSSftorr disposal 


pursuant to law.] 
IT IS SO ORDERED. 


Circuit Judge 


Date 


I ACKNOWLEDGE RECEIPT OF THE PHYSICAL EXHIBITS DE- 
SCRIBED ABOVE FOR DISPOSAL PURSUANT TO LAW. 


(SHERIFF/GOVERNMENTAL 
AGENCY/ATTORNEY OR OTHER 
ENTITY) 


Date 
[Receipt shall be filed in case file with the circuit clerk] 


HISTORY: Amended February 21, 2008; 
amended September 21, 2017. 


Section 22. Regulations of the Board of Certified Court Reporter 
Examiners 


a. The purpose of this rule is to ensure the integrity of the record and to 
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avoid the appearance or potential for deferential treatment of parties to an 
action. Court reporters serve as officers of the court and both the appearance 
and existence of impartiality are no less important for officers who take 
depositions than for judicial officers and other persons whose responsibilities 
are integral to the administration of justice. 

b. The court reporter taking the deposition, or the firm or any other person 
or entity with whom such court reporter has a principal and agency relation- 
ship or is otherwise associated, shall not enter into a contractual or financial 
agreement, arrangement or relationship for court reporting services, whether 
written or oral, directly or indirectly, with any attorney, party to an action, 
insurance company, third-party administrator, including individuals or enti- 
ties who may ultimately be responsible for payment, or any other person or 
entity that has a financial interest in an action, which gives the appearance 
that the impartiality and independence of the court reporter has been 
compromised. Specific examples of arrangements that are prohibited include 
ones that: 

1. include a court reporter on any list of preferred providers of court 
reporting services after exchanging information and reaching an agreement 
specifying the prices or other terms upon which future court reporting 
services will be provided, whether or not the services actually are ever 
ordered; 

2. allow the format of the transcript to be manipulated to affect pricing; 

3. require the court reporter taking the deposition to relinquish control of 
an original deposition transcript and copies of the transcript before it is 
certified; 

4. fail to offer comparable services, in both quality and price, to all parties 
or otherwise require the court reporter to provide special financial terms or 
other services that are not offered at the same time and on the same terms 
to all other parties in the litigation; 

5. allow the court reporter to communicate directly with a party of 
interest, other than a pro se party, except to provide invoices; 

6. base the compensation of the court reporter on the outcome or other- 
wise give the court reporter a financial interest in the action; and 

7. prohibit or restrict the discretion of the noticing attorney from using 
the court reporter of the attorney’s choice. 

c. These prohibitions do not extend to governmental entities or court 
reporters providing court reporting services to governmental entities. 

d. Any violation of these prohibitions shall be enforceable by the court in 
which the underlying action is pending. Without otherwise limiting the 
inherent powers and discretion of the court, a deposition taken in violation of 
these prohibitions shall constitute a violation (disqualification for interest) and 
be subject to all sanctions for such a violation under the Rules of Civil 
Procedure. In addition, any court reporter, firm, attorney, or party that 
willfully violates these prohibitions may be subject to fine or sanction by the 
court, and a court reporter may be subject to disciplinary proceedings before 
the Board of Certified Court Reporter Examiners. 

e. These rules shall be applicable to all court reporting services provided on 
or after June 1, 2022. 


HISTORY: Adopted March 4, 1999; amended 
February 21, 2008; amended May 12, 2022, 
effective June 1, 2022. 
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Section 23. 


A Certified Court Reporter may administer oaths to witnesses in court 
proceedings, depositions, grand jury proceedings, or as otherwise authorized 
by a court of record. (Adopted October 30, 2003.) 


HISTORY: Adopted June 26, 2014; amended 
September 21, 2017. 


Section 24. Freelance Court Reporters Records Retention Schedule 


Part 1. Scope. 

a. This records retention schedule applies to all freelance court reporters in 
the State of Arkansas. “Freelance court reporter,” as used in this retention 
schedule, means a court reporter, certified by the Arkansas Board of Certified 
Court Reporter Examiners, who is not regularly employed by a circuit judge, 
and not acting in the capacity of a substitute official court reporter. 

b. The term “source material,” as used in this records retention schedule, 
refers to any notes, audio files, or exhibits that the freelance court reporter 
may use to prepare a transcript. 

c. This records retention schedule applies to any type of deposition or 
proceeding in which a freelance court reporter is employed to take a record 
regardless of whether a transcript is prepared. 

Part 2. Court Ordered Retention of Specific Records. 

Upon the motion of any party demonstrating good cause or upon the court’s 
own motion, the trial judge may enter an order directing that the records be 
retained for an additional period beyond the time established in Part 6 of this 
Rule. At the end of each additional court-ordered retention period, the judge 
may enter a new order extending the retention period. 

Part 3. Responsibility for Storage. 

During the period in which the records are required to be retained, it shall 
be the responsibility of the court reporter to maintain his or her records in an 
orderly, secure, and identifiable manner. 

Part 4. Methods of Disposal of Records. 

a. Paper records may be disposed of by burning or shredding. 

b. Audio recordings/files or digital media may be erased. 

Part 5. Log of Records. 

Each court reporter shall maintain an accurate, orderly log of his or her 
records that notes the date and method of destruction of each record listed. 

Part 6. Records Retention Schedule. 

a. The court reporter shall maintain any notes and/or audio files that he or 
she used to prepare a transcript for a minimum of one year from the date upon 
which the proceedings occurred. 

b. If a transcript is not prepared from the proceedings at which the court 
reporter appeared, the court reporter shall maintain all source material that 
he or she would use to prepare a transcript for a minimum of five years from 
the date upon which the proceedings occurred. If the court reporter intends to 
destroy the material, he or she must give written notice to the parties at least 
forty-five days prior to the day upon which the destruction of the material will 
occur. 

1. It shall be the responsibility of the parties to provide the court reporter 
with written notification of any change of address. 

2. For the purposes of these Regulations, written notification by certified or 
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first class mail to the most recent address provided to the court reporter shall 
be deemed sufficient. 

c. All electronic copies of prepared transcripts shall be retained for a 
minimum of five years from the date upon which the proceedings occurred. 


HISTORY: Adopted June 26, 2014; amended 
September 21, 2017. 


Section 25. Preparation of a Transcript of a Deposition. 


A transcript of a deposition shall be prepared by a certified court reporter 
and shall comply with the following requirements: 

a. The transcript shall be on plain typewriting or computer or word 
processor printing of the first impression, not copies; 

b. The transcript shall be on 8 % x 11 paper; 

c. The transcript shall be fastened on the left of the page. 

d. The transcript shall have no fewer than 25 typed lines on standard 8 % x 
11 paper; 

e. There shall be no fewer than 9 or 10 characters to the typed inch; 

f. The left-hand margins of the transcript shall be set at no more than 1 % 
of an inch; 

g. The right-hand margins of the transcript shall be set at no more than *% 
of an inch; 

h. Each question and answer in the transcript shall begin on a separate line; 

i, Each question and answer in the transcript shall begin at the left-hand 
margin with no more than 5 spaces from the “Q” and “A” to the text; 

j. The carry-over “Q” and “A” lines shall begin at the left-hand margin; 

k. Colloquy material, quoted material, parentheticals, and exhibit markings 
shall begin no more than 15 spaces from the left-hand margin with carry-over 
lines to begin no more than 10 spaces from the left-hand margin; 

|. All transcripts shall be prepared in the lower case; 

m. All transcripts shall be prepared on only one side of the paper, not front 
and back. (Adopted June 26, 2014.) 


Section 26. Examiners Admission by National Certification. 


A court reporter, who has successfully completed a national certification 
exam, received the accompanying certification, and remains in good standing 
with the national certification, may petition the Board for certification. As used 
in this Section, “national certification exam” means an exam given by The 
National Court Reporters Association and/or the National Verbatim Reporters 
Association. As used in this Section, “the accompanying certification” is limited 
to a registered professional reporter certificate (RPR) or a certified verbatim 
reporter certificate (CVR). 

Applicants for this alternative certification must file a written application in 
the form prescribed by the Court, together with documentation establishing 
the successful completion of the national certification and an application fee as 
set forth in Section 3 of these Regulations, with the Clerk of the Supreme 
Court. Applicants and/or applications shall be screened by the Board based 
upon the criteria outlined in Section 5 of the Rule Providing for Certification of 
Court Reporters, and those deemed eligible for certification shall be promptly 
notified. 

Prior to receiving the certification from the Board, the applicant must 
participate in an orientation session at a time and place set by the Board. 
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Certification shall be issued solely in the method by which the applicant is 
nationally certified. 

Upon receiving certification from the Board, the court reporter shall be 
subject to all applicable Rules and Regulations promulgated by the Board 
and/or the Supreme Court including but not limited to: Section 13 regarding 
continuing education requirements, Section 8 regarding payment of certifica- 
tion renewal fees, Section 19, Section 22, applicable records retention policies, 
and applicable transcript preparation regulations. 

A court reporter, who receives certification pursuant to this provision, must 
provide yearly documentation that his/her national certification remains in 
good standing. The documentation shall be sent to the Executive Secretary of 
the Board on or before January 1 of each year. 

If appropriate documentation is not received by January 1, the Executive 
Secretary shall cause notice to be sent to each reporter in violation of this 
provision. Notice shall be sent via electronic mail and United States Postal 
Service regular mail to the reporter at the email address and postal address of 
record for the reporter currently on file with the Board. The notice shall inform 
the reporters in violation that their certificate shall be suspended on a date not 
to exceed 21 calendar days from the delivery date of the notice unless proof of 
good standing is received by the Executive Secretary within the 21 calendar 
days. If the requested documentation is not received within the 21 calendar 
days, the certificate shall be suspended but may be reinstated during the 
remainder of the calendar year in which the certificate expired for failure to 
timely comply with this provision, if the Board finds, based on a sworn 
affidavit(s) or other credible evidence, that the applicant has retained the 
professional skills required for original certification. After December 31 of the 
calendar year in which the certificate expired, an expired certificate shall not 
be subject to renewal without examination. (Adopted September. 15, 2016; 
amended October 6, 2022 (2022 Ark. 186)). 
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Regulations, Ct Rep Exam Reg §§1 to 
26. 

Reimbursement for expenses, Ct 
Rep Cert §1. 
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Scope, Ct Rep Cert $11. 
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§8. 

Suspension of certificate, Ct Rep 
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Appendix 


Publisher’s Notes. 

General Order No. 42, dated Feb. 22, 1994, 
provided: “After careful study of the amend- 
ments to the Federal Rules of Civil Procedure 
which were effective December 1, 1998, the 
court has determined, in conformity with its 
Civil Justice Expense and Delay Reduction 
Plan, that it is in the best interest of the 
citizens and litigants of this district for this 
court to “opt out” of certain provisions of such 
amendments as specifically permitted by said 
amendments. For many of the reasons delin- 
eated in the dissenting opinion of Justice Scalia 


(H.R. Doc. No. 74, 103d Cong., 1st Sess. at 
104-110 (1993)) to the order of the Supreme 
Court adopting the amendments and transmit- 
ting them to Congress pursuant to Section 2072 
of Title 28, United States Code, and for other 
reasons, the court has concluded that the re- 
quirements and mandates of several of such 
amendments are unnecessary in this district 
and are unduly burdensome, working an un- 
necessary hardship and potential increase in 
litigation costs on litigants and attorneys with 
cases in this district. 
“IT IS ORDERED THAT: 
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Rule 26(a) — Initial Disclosures. 

Unless otherwise directed by a judge of this 
court or mutually agreed to by the parties, 
parties or their attorneys are not required to 
comply with the provisions of Rule 26(a)(1) 
through 26(a)(4). Parties will continue to com- 
ply with the provisions of pretrial orders and 
other orders entered by the trial judge to whom 
a case is assigned in respect to disclosure of 
witnesses, including expert witnesses, and 
other disclosures and production that would 
otherwise be required by the provisions of Rule 
26(a)(2) and (3). 


“Rules 26(d) and 26(f) — Commencement 
of Discovery and Meeting of the Par- 
ties. 

Parties and counsel will not be required to 
comply with the provisions of Rule 26(d) pro- 
hibiting the parties from seeking discovery un- 
til after the parties have met and conferred as 
required by Rule 26(f). The court urges, encour- 
ages and expects that the attorneys will confer 
in good faith in respect to discovery, and that 


Rule 4.1. Service of process. 


ARKANSAS COURT RULES 


Rule 4.2 


the discovery and other trial preparation nec- 
essary to prepare a case for trial shall be 
completed as expeditiously and inexpensively 
as possible, with intervention of the court being 
sought only after compliance with the provi- 
sions of Rules 26(c) and 37(a)(2)(A) of the Fed- 
eral Rules of Civil Procedures and Rule C-7(g) 
(formerly Rule 20(g)) of this court’s Local Rules. 
However, the court will not require the formal 
conference and paper work required by Rule 
26(f) and also “opts out” of that provision. 
Parties and counsel shall comply with all other 
provisions of Rule 26(d). 


“Rule 26(b)(2) and Rules 30, 31, and 33 — 
Limits on Formal Discovery. 

As permitted by Rule 26(b)(2), the court will 
not, except on a case by case basis, limit the 
number of depositions or interrogatories. Thus, 
the court “opts out” of the provisions of Rules 
30, 31, and 33 which blindly and without con- 
sideration of the requirements of the case at 
hand, limit such discovery.” 

“This order supersedes General Order [No.] 
41 entered December 27, 1993.” 


(a) Counsel must prepare summons on the form provided by the Clerk. 
Counsel must prepare any process that will be served by the United States 
Marshal, such as a writ of execution, and present that document to the Clerk. 

(b) After service of any pleading accompanied by a summons, counsel must 
promptly file proof of service using either the affidavit at the end of the Clerk’s 
summons form or a separate affidavit of service. If service has been made by 
mail, counsel must attach the document showing receipt, such as the green 
card. When the United States Marshal serves any process, the Marshal must 
promptly file a return of service, including the document showing receipt if 
service was made by mail. 


HISTORY: Adopted March 2, 1981, and ef- 
fective May 1, 1981; amended May 1, 1985; 


amended January 2, 1990; amended September 
21, 2017, 


Rule 4.2. Costs and bonds. 


(a) Costs. Parties instituting any civil action, suit, or proceeding, whether 
by original action, removal or otherwise, shall pay to the Clerk the filing fee as 
required by the Judicial Conference of the United States. The Clerk will not 
accept for filing any tendered pleading for the institution of a civil action 
without advance payment of the filing fee, unless the court shall order 
otherwise. 

(b) Bond for Costs. The Court, on motion or of its own initiative, may order 
any party plaintiff, either resident or nonresident, to file an original bond for 
costs or additional security for costs in such an amount and so conditioned as 
the Court by its Order may designate. 


HISTORY: Adopted and effective May 1, 
1980; amended July 1, 1988; amended January 
2, 1990. 


Publisher’s Notes. 
General Order No. 46 provided: “The Clerk is 
authorized, upon the final completion of each 
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case, to refund to the appropriate party cash 
bail in criminal matters and cash bonds for 
costs in civil cases.” 


Rule 4.3. Bondsmen. 


No officer of either District Court, employee of the Department of Justice, or 
attorney at law shall be accepted as surety on any bond or undertaking in any 
action or proceeding in either District Court. 


HISTORY: Adopted and effective May 1, 
1980. 


Rule 5.1. Filing of documents by electronic means. 


A person represented by an attorney must file electronically, unless nonelec- 
tronic filing is allowed by the court for good cause. 

Generally, the only exception to the mandatory electronic filing requirement 
are case initiating documents (complaints, petitions, notices of removal and 
indictments). Additional exceptions in the Eastern District are sealed records 
and any document that adds a party to an action. 

A person not represented by an attorney is generally not allowed to 
electronically file and must submit paper for filing. Electronic filing is only 
permitted by court order. 


HISTORY: Adopted and effective May 26, 
2005; amended December 1, 2018; amended 
November 5, 2020. 


Rule 5.2. [Abolished. |. 


HISTORY: Adopted and effective May 26, 
2005; abolished April 26, 2018, effective Decem- 
ber 1, 2018. 


Rule 5.4. Time for filing under Federal Rules of Civil Procedure 5(d). 


Seven days is hereby construed to be a “reasonable time” after service within 
which papers shall be filed under the provisions of Federal Rules of Civil 
Procedure 5(d). 


HISTORY: Adopted and effective May 1, 
1980; amended November 10, 2009. 


Rule 5.5. Pleadings and filings. 


(a) The original of all pleadings, motions, and other papers, together with 
two copies thereof, shall be filed with the Clerk. All pleadings, motions, and 
other papers shall be typewritten, photocopied, mimeographed, or printed in 
type not less than elite, in double space, letter size, using only one side of the 
page, and shall be filed by the Clerk unfolded and without manuscript covers. 
Attorneys shall take notice of case numbers assigned to each case and shall 
note such numbers upon all pleadings, orders, and judgments. 

(b) Pleadings, motions, and other papers are to be filed as follows: 

(1) In the Eastern District, the Clerk maintains staffed offices at Little 

Rock and Jonesboro. In the Western District, the Clerk maintains offices at 
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Fort Smith, Fayetteville, El] Dorado, Texarkana, and Hot Springs. In civil 

matters, pleadings, motions, and other papers should be filed in the office of 

the Clerk designated in Local Rule 77.1 for the Division in which the case is 
pending, but when a Clerk is unavailable, they may be filed in any office of 
the Clerk in the appropriate district. 

(2) Criminal matters in the Western District. All pleadings, motions and 

other papers in criminal matters in the Harrison Division shall be filed in 
Fayetteville. Otherwise, all pleadings, motions, and other papers in criminal 
matters for a particular division are to be filed in that division. 
(c)(1) Parties represented by counsel. Every pleading, motion, or other paper 
(except a pro se motion to discharge an attorney) filed in behalf of a party 
represented by counsel shall be signed by at least one attorney of record in 
his or her individual name, and the attorney’s address, zip code, and 
telephone number, and Arkansas Supreme Court identification number, or 
other Supreme Court identification number, if applicable, shall be stated. It 
is the duty of each attorney to promptly notify the Clerk and the other 
parties to the proceedings of any change in his or her address. 

(2) Parties appearing pro se. It is the duty of any party not represented by 
counsel to promptly notify the Clerk and the other parties to the proceedings 
of any change in his or her address, to monitor the progress of the case, and 
to prosecute or defend the action diligently. A party appearing for himself/ 
herself shall sign his/her pleadings and state his/her address, zip code, and 
telephone number. If any communication from the Court to a pro se plaintiff 
is not responded to within thirty (30) days, the case may be dismissed 
without prejudice. Any party proceeding pro se shall be expected to be 
familiar with and follow the Federal Rules of Civil Procedure. 

(d) At the time of filing a civil action, the plaintiff shall complete and submit 
a cover sheet statement on Federal Form No. JS44. 

(e) A party who moves to amend a pleading shall attach a copy of the 
amendment to the motion. The motion must contain a concise statement 
setting out what exactly is being amended in the new pleading — e.g. added 
defendant X, adding a claim for X, corrected spelling. Any amendment to a 
pleading, whether filed as a matter of course or upon a motion to amend, must, 
except by leave of Court, reproduce the entire pleading as amended, and may 
not incorporate any prior pleading by reference. The party amending shall file 
the original of the amended pleading within seven (7) days of the entry of the 
order granting leave to amend unless otherwise ordered by the Court. The 
requirements for amending pleadings set forth in this subsection of Rule 5.5 
shall not apply to parties proceeding pro se. 

(f) Proposed findings of fact and conclusions of law, trial briefs, and proposed 
jury instructions shall be submitted to the judge to whom the case is assigned, 
with copies served upon all other parties. 


HISTORY: Adopted effective May 1, 1980; 
subsection designated as (c) adopted and effec- 
tive March 14, 1984; subsection (e) adopted and 
effective July 16, 1980; subsections (f) through 
(j) adopted and effective June 26, 1981; 
amended October 27, 1986; amended July 1, 
1988; amended January 2, 1990; former subsec- 
tions (f) through (h) and (j) deleted effective 
December 1, 2000; amended April 30, 2007; 
amended September 20, 2007; amended No- 
vember 10, 2009; amended December 7, 2016; 
amended December 30, 2019. 


Publisher’s Notes. 

For guidelines for filing discovery documents 
in all pending civil cases, i.e., the initial disclo- 
sures pursuant to F. R. Civ. P. 26(a)(1), the 
expert disclosures pursuant to F. R. Civ. P. 
26(a)(2), and pretrial disclosures pursuant to F. 
R. Civ. P. 26(a)(3), see the court’s website at: 
www.are.uscourts.gov/notices/discovery.pdf. 
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CASE NOTES 


Practice and Procedure. Civ. P. 25(a), and under subdivision (c)(2) of this 

Dismissal of a pro se prisoner’s claim against _ rule, the prisoner’s ignorance of the law did not 
a deceased defendant was proper because the excuse his failure to comply. Winston v. Kelly, 
prisoner had not filed a timely motion to sub- No. 5:10CV00180 JLH-JJV, 2013 U.S. Dist. 


stitute within 90 days of the time he learned of LEXIS 20836 (E.D. Ark. Feb. 15, 2013). 
the defendant’s death, as required by Fed. R. 


Rule 6.2. Extension of time to plead. 


(a) If the time originally prescribed has not expired and if all counsel 
consent in writing, the Clerk may enter an order extending for not more than 
twenty-one (21) days the time to file a responsive pleading or to respond to 
discovery. The Court may suspend, alter, or rescind the order on its own motion 
or upon the motion of a party. All other extensions of time shall require 
approval by the Court, except that when the appropriate judge is not available, 
approval may be granted by another judge or a magistrate judge. 

(b) In every motion for a continuance, every motion for any extension of 
time, or for leave to do any act out of time, the motion shall state that the 
movant has contacted the adverse party (or parties) with regard to the motion, 
and also state whether the adverse party opposes or does not oppose same. If 
any such motion does not contain the statements required by this rule or, 
alternatively, a statement setting forth extraordinary circumstances which 
make it impracticable to contact the adverse party (or parties), the motion may 
be dismissed summarily for failure to comply with this rule. Repeated failures 
to comply will be considered an adequate basis for the imposition of sanctions. 


HISTORY: Subsection (a) adopted and effec- 
tive May 1, 1980; subsection (b) effective April 
15, 1989; amended November 10, 2009. 


Rule 7.2. Motions. 


(a) All motions except those mentioned in paragraph (d) shall be accompa- 
nied by a brief consisting of a concise statement of relevant facts and applicable 
law. Both documents shall be filed with the Clerk, and copies shall be served on 
all other parties affected by the motion. 

(b) Within fourteen (14) days from the date of service of copies of a motion 
and supporting papers, any party opposing a motion shall serve and file with 
the Clerk a concise statement in opposition to the motion with supporting 
authorities. A party moving for summary judgment will have seven (7) days to 
file a reply in further support of the motion. A party seeking relief under 28 
U.S.C. § 2254 or 28 U.S.C. § 2255 may file a reply within seven (7) days of the 
response. For cause shown, the Court may by order shorten or lengthen the 
time for the filing of responses and replies. Fed. R. Civ. P. 6, including 
subparagraph 6(d), determines how the days are counted under this local rule, 
unless the Court specifies otherwise. 

(c) If a motion requires consideration of facts not appearing of record, the 
parties may serve and file copies of all photographs, documents, or other 
evidence deemed necessary in support of or in opposition to the motion, in 
addition to affidavits required or permitted by the Federal Rules of Civil 
Procedure. 

(d) No brief is required from any party, unless otherwise directed by the 
Court, with respect to the following motions: 
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(1) To extend time for the performance of an act required or allowed to be 
done, provided request is made before the expiration of the period originally 
prescribed, or as extended by previous order. 

(2) To obtain leave to file supplemental or amended pleadings. 

(3) To appoint an attorney or guardian ad litem. 

(4) To permit substitution of parties or attorneys. 

(e) Pretrial motions for temporary restraining orders, motions for prelimi- 
nary injunctions, and motions to dismiss, shall not be taken up and considered 
unless set forth in a separate pleading accompanied by a separate brief. 

(f) The failure to timely respond to any nondispositive motion, as required 
by the Federal Rules of Civil Procedure, the Federal Rules of Criminal 
Procedure, or by any local rule, shall be an adequate basis, without more, for 
granting the relief sought in said motion. 

(g) All motions to compel discovery and all other discovery-enforcement 
motions and all motions for protective orders shall contain a statement by the 
moving party that the parties have conferred in good faith on the specific issue 
or issues in dispute and that they are not able to resolve their disagreements 
without the intervention of the Court. If any such motion lacks such a 
statement, that motion may be dismissed summarily for failure to comply with 
this rule. Repeated failures to comply will be considered an adequate basis for 
the imposition of sanctions. 


HISTORY: Subsections (a) through (d) ad- tive July 1, 1988; subsection (g) effective April 
opted and effective May 1, 1980; subsection (b); .15, 1989; amended January 2, 1990; amended 
amended to change to eleven days effective July November 10, 2009; amended May 20, 2010; 
1, 1988; subsection (e) adopted and effective amended December 1, 2019. 

July 14, 1986; subsection (f) adopted and effec- 


Rule 7.3. Communications with court. 


(a) Attorneys shall not communicate in writing with the Court concerning 
any pending case unless copies of the writing are served on all attorneys for all 
other parties in the case. Attorneys shall not furnish the Court copies of 
correspondence among themselves relating to matters in dispute which are not 
then before the Court for resolution. Such dispute should either be settled by 
counsel or made the subject of a formal motion. This rule has special 
application to correspondence relating to specific money demands and offers in 
settlement. 

(b) Ex parte oral communications with the Court on substantive matters by 
counsel or a party concerning a pending action are prohibited except when 
permitted by Federal Rules of Civil or Criminal Procedure. 


HISTORY: Adopted and effective May 1, 
1980. 


Rule 7.4. Stipulations by counsel. 


The court will not recognize any agreement between counsel, if counsel differ 
as to its terms, unless the agreement has been reduced to writing. 


HISTORY: Adopted and effective May 1, 
1980. 


640 


Rule 7.5 U.S. DISTRICT COURT RULES Rule 16.1 


CASE NOTES 


In General. file for statements but there was no promise to 
Following an automobile accident, the court produce the statements and, thus, there was no 
denied auto company’s motion to enforce an promise in writing as required by this rule. 


agreement with driver’s counsel to produce Schipp v. GMC, 457 F. Supp. 2d 917 (E.D. Ark. 
non-party witness statements; the letter from 2006). 
driver’s counsel stated that he would search his 


Rule 7.5. Continuances. 


(a) No motion for continuance of any hearing will be granted except for good 
cause. 

(b) In no case will an agreement by counsel for a continuance be recognized 
except by consent of the Court. 

(c) Cases set for trial but not reached on that day shall retain their relative 
position on the trial calendar to the extent practicable. 

(d) The Court may condition a continuance upon the payment of the 
expenses caused to the other parties and of jury fees incurred by the Court. 


HISTORY: Adopted and effective May 1, 
1980. 


Rule 9.1. Complaint forms for actions by incarcerated persons. 


All actions under 42 U.S.C. § 19838, 28 U.S.C. § 2241 or 28 U.S.C. § 2254 
filed in this district by incarcerated persons shall be submitted on the 
court-approved forms supplied by the Court unless a district judge or magis- 
trate judge, upon finding that the complaint is understandable and that it 
conforms with local rules and the Federal Rules of Civil Procedure, in his or 
her discretion, accepts for filing a complaint that is not submitted on the 
approved form. 


HISTORY: Adopted and effective May 1, 
1980; revised and effective January 1-2, 1988; 
revised and approved April 1, 1999. 


Rule 16.1. Initial Scheduling Order. 


In all civil actions except those exempted by Local Rule 16.2, an Initial 
Scheduling Order will issue setting forth the date by which the parties must 
hold their Fed. R. Civ. P. 26(f) conference, the date by which the parties must 
submit their Fed. R. Civ. P. 26(f) report, a tentative date for a Fed. R. Civ. P. 
16(b) conference, and a proposed trial date. 

After the court receives the parties’ 26(f) report and, if necessary, holds the 
16(b) conference, the court will issue a Final Scheduling Order. 

The requirements for the Fed. R. Civ. P. 26(f) report are set out in Local Rule 
26.1. 

The requirements for the Fed. R. Civ. P. 26(a)(3) pretrial disclosure sheet are 
set out in Local Rule 26.2. 


HISTORY: Adopted and effective May 1, 
1980; amended effective December 1, 2000. 
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Rule 16.2. Exempt actions. 


The following categories of cases are exempt from the Fed. R. Civ. P. 16(b) 
Scheduling Order: 

1. Actions for review of an administrative record; 

2. Habeas corpus petitions; 

3. Pro se actions brought by persons in federal, state or local custody; 

4, Actions to enforce or quash administrative summons or subpoena; 

5. Actions by the United States to recover benefit payments or to collect on 
student loans; 

6. Proceedings ancillary to proceedings in other courts; 

7. Actions to enforce arbitration awards; and 

8. Eminent domain and foreclosure actions. 


HISTORY: Adopted and effective March 14, 
1984; amended December 1, 2000; amended 
December 3, 2002. 


Rule 23.1. Class actions. 


Caption and Class Action Allegations. In any case sought to be maintained as 
a class action: 

(1) The complaint shall bear the caption “Complaint — Class Action” next 
to, or under, the style of the case. 

(2) The complaint shall contain a separate paragraph captioned “Class 
Action Allegations” which shall set forth, inter alia: 

(a) Areference to the portion or portions of Fed.R.Civ.P. 23 under which 
it is claimed that the suit is properly maintainable as a class action; and 

(b) Allegations in support of this claim, including, but not necessarily 
limited to: 

(i) the size (in numbers) or approximate size and definition of the 
alleged and proposed class; 

(ii) the basis upon which the plaintiff claims (a) to be an adequate 
representative of the class, or (b) if the class is composed of defendants, 
the basis upon which plaintiff claims that the named defendant (or 
defendants) is an adequate representative of the class; 

(iii) the specific questions of law and fact claimed to be common to any 
class alleged; and 

(iv) in actions claimed to be maintainable as class actions under 
Fed.R.Civ.P. 23(b)(3), allegations in support of the findings required by 
that subdivision. 

(3) The deadline for filing a motion for class certification will be set in the 
Final Scheduling Order (see Local Rule 26.1(13)). The motion shall particu- 
larize the facts believed to warrant class or subclass certification and 
indicate if those facts have been established by stipulations, admissions, or 
discovery. If a hearing is believed necessary, the motion shall so state. The 
other parties shall respond to said motion within fourteen (14) days 
specifically admitting or denying the facts alleged and setting forth any 
additional or contrary facts believed pertinent to the class action determi- 
nations required. Such responses shall also state whether a hearing is 
believed necessary. Both the motion and responses shall be accompanied by 
a memorandum of law covering all issues relating to class certification. In 
ruling upon such a motion, the Court may allow the action to be so 
maintained, strike the class action allegations, or postpone the determina- 
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tion pending further discovery or other preliminary proceedings. Whenever 
possible, where it is held that the determination should be postponed, a date 
will be fixed by the Court for renewal of the motion. 

Failure to move for class determination and certification by the deadline 
set in the Final Scheduling Order shall constitute and signify an inten- 
tional abandonment and waiver of all class action allegations contained in 
the complaint and same shall proceed as an individual, non-class action 
thereafter and shall be transferred by the Clerk from the Class Action 
Docket to the regular civil docket. If any motion for class determination or 
certification is filed after the deadline provided in the Final Scheduling 
Order, it shall not have the effect of reinstating the class allegations unless 
and until it is acted upon favorably by the Court upon a finding of 
excusable neglect and good cause. 

(4) The foregoing provisions shall apply, with appropriate adaptations, to 
any counterclaim or cross-claim alleged to be brought for or against a class. 


HISTORY: Adopted and effective May 1, 
1980; amended May 1, 2002; amended Novem- 
ber 10, 2009. 


Rule 26.1. Outline for Fed. R. Civ. P. 26(f) report. 


The Fed. R. Civ. P. 26(f) report filed with the court must contain the parties’ 
views and proposals regarding the following: 

(1) Any changes in timing, form, or requirements of mandatory disclo- 
sures under Fed. R. Civ. P. 26(a). 

(2) Date when mandatory disclosures were or will be made. 

(3) Subjects on which discovery may be needed. 

(4) Whether any party will likely be requested to disclose or produce 
information from electronic or computer-based media. If so: 

(a) whether disclosure or production will be limited to data reasonably 
available to the parties in the ordinary course of business; 

(b) the anticipated scope, cost and time required for disclosure or 
production of data beyond what is reasonably available to the parties in 
the ordinary course of business; 

(c) the format and media agreed to by the parties for the production of 
such data as well as agreed procedures for such production; 

(d) whether reasonable measures have been taken to preserve poten- 
tially discoverable data from alteration or destruction in the ordinary 
course of business or otherwise; 

(e) other problems which the parties anticipate may arise in connection 
with electronic or computer-based discovery. 

(5) Date by which discovery should be completed. 

(6) Any needed changes in limitations imposed by the Federal Rules of 
Civil Procedure. 

(7) Any orders, e.g. protective orders, which should be entered. 

(8) Any objections to initial disclosures on the ground that mandatory 
disclosures are not appropriate in the circumstances of the action. 

(9) Any objections to the proposed trial date. 

(10) Proposed deadline for joining other parties and amending the plead- 
ings. 

(11) Proposed deadline for completing discovery. (Note: In the typical case, 
the deadline for completing discovery should be no later than sixty (60) days 
before trial.) 
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(12) Proposed deadline for filing motions other than motions for class 
certification. (Note: In the typical case, the deadline for filing motions should 
be no later than sixty (60) days before trial.) 

(13) Class certification: In the case of°a class action complaint, the 
proposed deadline for the parties to file a motion for class certification. (Note: 
In the typical case, the deadline for filing motions for class certification 
should be no later than ninety (90) days after the Fed. R. Civ. P. 26(f) 
conference. ) 


HISTORY: Adopted and effective December 
1, 2000; amended May 1, 2002. 


Rule 26.2. Outline for Fed. R. Civ. P. 26(a)(3) pretrial disclosure sheet. 


The Fed. R. Civ. P. 26(a)(3) Pretrial Disclosure Sheet filed with the court 
must contain: 

(1) The identity of the party submitting information. 

(2) The names, addresses, and telephone numbers of all counsel for the 
party. 

(3) A brief summary of claims and relief sought. 

(4) Prospects for settlement. (Note: The Court expects attorneys to confer 
and explore the possibility of settlement prior to answering these inquiries.) 

(5) The basis for jurisdiction and objections to jurisdiction. 

(6) A list of pending motions. 

(7) A concise summary of the facts 

(8) All proposed stipulations. 

(9) The issues of fact expected to be contested. 

(10) The issues of law expected to be contested. 

(11) A list and brief description of exhibits, documents, charts, graphs, 
models, schematic diagrams, summaries, and similar objects which may be 
used in opening statement, closing argument, or any other part of the trial, 
other than solely for impeachment purposes, whether or not they will be 
offered in evidence. Separately designate those documents and exhibits 
which the party expects to offer and those which the party may offer. 

(12) The names, addresses and telephone numbers of witnesses for the 
party. Separately identify witnesses whom the party expects to present and 
those whom the party may call. Designate witnesses whose testimony is 
expected to be presented via deposition and, if not taken stenographically, a 
transcript of the pertinent portion of the deposition testimony. 

(13) The current status of discovery, a precise statement of the remaining 
discovery and an estimate of the time required to complete discovery. 

(14) An estimate of the length of trial and suggestions for expediting 
disposition of the action. 

(15) The signature of the attorney. 

(16) Proof of service. 


HISTORY: Adopted and effective December sures pursuant to F. R. Civ. P. 26(a)(1), the 


1, 2000. expert disclosures pursuant to F. R. Civ. P. 
26(a)(2), and pretrial disclosures pursuant to F. 
Publisher’s Notes. R. Civ. P. 26(a)(3), see the court’s website at: 


For guidelines for filing discovery documents www.are.uscourts.gov/notices/discovery.pdf. 
in all pending civil cases, i.e., the initial disclo- 


644 


Rule 33.1 U.S. DISTRICT COURT RULES Rule 40.1 


Rule 33.1. Interrogatories and requests. 


(a) Parties answering interrogatories under Fed. R. Civ. P. 33, requests for 
production under Fed. R. Civ. P. 34, or requests for admissions under Fed. R. 
Civ. P. 36, shall repeat the interrogatories or requests being answered 
immediately preceding the answers. 

(b) Ablanket objection to a set of interrogatories, requests for admissions, or 
requests for production will not be recognized. Objections must be made to the 
specific interrogatory or request, or to a part thereof if it is compound. It is not 
sufficient to state that the interrogatory or request is burdensome, improper, or 
not relevant. The ground or grounds for the objection must be stated with 
particularity. 

(c) Requests for admissions will not be combined with other discovery 
material or documents. 


HISTORY: Adopted and effective May 1, 
1980; subsections (d) and (e) adopted and effec- 
tive May 1, 1985; amended January 2, 1990; 


amended December 1, 2000; amended May 1, 
2002. 


Rule 40.1. Assignment of actions and proceedings. 


(a) All civil and criminal actions and proceedings shall be assigned by a 
random selection process as the judges from time to time direct. 

(b) No person shall take any action designed to cause the assignment of any 
proceeding to a particular judge. The method of assignment shall assure that 
the identity of the assigned judge will not be disclosed by the Clerk, nor by any 
member of his staff, nor by any other person, until after filing. It shall also be 
designed to prevent any litigant from choosing the judge to whom an action or 
proceeding is to be assigned. Any attempt by any attorney to vary this intent 
shall constitute grounds for discipline, including disbarment. 

(c) Voluntary Nonsuits. When the plaintiff takes a voluntary nonsuit in a 
case and subsequently refiles that same case, the Clerk will assign it to the 
judge who handled it at the time of the entry of the nonsuit order. 

To assist the Court and the Clerk’s office in carrying out the provision of 
this rule, the refiled complaint shall contain a brief paragraph identifying, 
by style and case number, the former proceeding in which the voluntary 
nonsuit was entered and the name of the judge handling the case at the time 
of the entry of said voluntary nonsuit order. 


NOTE: Attorneys practicing in the Eastern District of Arkansas should 
consult General Order 39 (attached) for further details on the application of 
this rule in special situations. 


HISTORY: Subsections (a) and (b) adopted “(1) Voluntary Nonsuit. When the plaintiff 


and effective May 1, 1980; subsection (c) ad- 
opted and effective July 16, 1980; Note adopted 
and effective September 24, 1992; amended 
November 10, 2009. 


Publisher’s Notes. 

General Order No. 39 provided: “(a) All ac- 
tions and proceedings shall be assigned by a 
random selection process, except as specifically 
set out in section (b) of this rule. 

“(b) Civil cases shall be assigned directly to a 
particular judge only in the following circum- 
stances: 


takes a voluntary nonsuit in a case and subse- 
quently refiles that same case, the clerk will 
assign it to the judge who handled it at the time 
of the entry of the nonsuit order. The refiled 
complaint shall contain a brief paragraph iden- 
tifying, by style and case number, the former 
proceedings in which the voluntary nonsuit 
was entered and the name of the judge han- 
dling the case when the voluntary nonsuit 
order was entered. 

“(2) Bankruptcy Jury Trials. When a party to 
a bankruptcy case demands a jury trial, the 
randomly drawn district judge who determines 
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that there is a bona fide jury issue shall be 
assigned the case directly. 

“(3) Habeas Corpus Petitions. Once a habeas 
corpus petition has been randomly assigned, all 
successive petitions emanating from the same 
state criminal proceeding on which the first 
petition was based shall be assigned directly to 
the judge/magistrate who handled the first pe- 
tition. 

“(4) Civil Cases Attacking Federal Sentence. 
Civil cases, filed pursuant to 28 U.S.C. § 2255, 
attacking a sentence imposed by a federal court 
shall be assigned directly to the sentencing 
judge in the criminal case. 

“(5) Related Cases. There may be rare situ- 
ations in which a party believes a new civil case 
should be directly assigned to a particular 
judge because the new case is closely related to 
a prior closed case and the assignment thereof 
to a different judge would result in a significant 
waste of judicial time. If a plaintiff believes 
judicial economy requires such a direct assign- 
ment, he or she should so indicate by a separate 
pleading to be entitled ‘Notice of Related Case’ 
to be filed contemporaneously with the com- 
plaint and served with the complaint upon the 
defendant(s). 

“The Notice of Related Case shall identify, by 
style and case number, the prior case and shall 
contain a brief statement setting out why judi- 
cial economy dictates direct assignment to a 
particular judge. When a plaintiff files such a 
pleading, the new case shall be tentatively 
assigned to the judge who handled the prior 
case. The adverse party(ies) shall have fourteen 
days after receiving the ‘Notice of Related Case’ 
within which to file a brief statement opposing 
such ‘related case’ assignment. After reviewing 
the cases and the submissions of the parties to 
determine whether the cases are closely related 
and whether such non-random assignment is 
likely to result in significant savings of judicial 
resources, the judge assigned the new case may, 
in his or her sole discretion, decide either to 
keep the new case or to notify the clerk to 
assign the new case by random draw. The 
decision of the judge is final and not subject to 
review. 

“If a party other than the plaintiff believes a 
new case should be directly assigned to a judge 
who handled a prior closely related case, that 
party should file a ‘Notice of Related Case’ with 
its first pleading and serve a copy thereof on all 
other parties. Such other parties shall have 


Rule 41.1. Notice of settlement. 
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fourteen days after receiving such ‘Notice of 
Related Case’ within which to file a brief state- 
ment opposing such ‘related case’ assignment. 
The clerk shall submit a copy of the complaint, 
the first pleading together with the Notice of 
Related Case and any responses thereto to the 
judge who presided over the prior case. After 
reviewing the cases and the submissions of the 
parties to determine whether they are closely 
related and whether such non-random assign- 
ment is likely to result in significant savings of 
judicial resources, the judge in the prior case 
may, in his or her sole discretion, notify the 
clerk to leave the random case assignment as it 
is, or to transfer the case to his or her docket as 
a related case. The decision of the judge is final 
and not subject to review. 

“(6) Civil Forfeiture. When a civil forfeiture 
action arises out of a previously filed criminal 
case, the clerk shall directly assign the civil 
forfeiture action to the judge who handled the 
criminal case. 

“(c) Consolidation of Civil Cases. Any party 
to a civil case may move for consolidation of 
pending cases. If such motion is granted, the 
consolidation cases will be assigned to the 
judge with the lower (lowest) case number. 

“(d) Criminal Cases. Criminal cases shall be 
assigned solely on a random selection basis. In 


no event shall any criminal case or proceeding 
be directly assigned to a judge as a related 


case. However, any party to a criminal case may 
move for consolidation of pending cases. If such 
motion is granted, the consolidated cases will 
be assigned to the judge with the lower (lowest) 
case number. 

“(e) No person shall take any action designed 
to cause the assignment of any proceeding to a 
particular judge contrary to the provisions of 
this rule. The method of assignment shall as- 
sure the identity of the assigned judge will not 
be disclosed by the clerk, the clerk’s staff, nor 
by any other person, until after filing. It shall 
also be designed to prevent any litigant from 
choosing the judge to whom an action or pro- 
ceeding is to be assigned. Any attempt by any 
attorney to vary this intent shall constitute 
grounds for discipline, including disbarment. 
Any act by any employee of this Court done for 
the purpose of causing the assignment of any 
case or proceeding contrary to the provisions of 
this rule shall be considered a proper basis for 
immediate discharge. 

“It is hereby ORDERED this 4th day of May, 
2001.” 


When a case set for trial is settled out of court, it shall be the duty of counsel 
to so inform the Clerk and the Court as soon as practicable. In a civil case, the 
court may require counsel who violate this rule to pay the per diem of all jurors 
who attend court unnecessarily because of counsel’s delay in notifying the 


Clerk of the settlement. 
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HISTORY: Adopted and effective May 1, 
1980. 


Rule 47.1. Conditions for juror contact. 


No juror shall be contacted without express permission of the Court and 
under such conditions as the Court may prescribe. 


HISTORY: Previous Rule 25 adopted 1-2-81 
is rescinded and this new Rule 47.1 is adopted 
effective July 1, 1988. 


Rule 54.1. Attorney’s fees. 


(a) In any case in which an attorney’s fees are recoverable under the law 
applicable to that case, a motion for attorney’s fees shall be filed with the Clerk, 
with proof of service, within fourteen (14) days after the entry of judgment or 
an order of dismissal under circumstances permitting the allowance of attor- 
ney’s fees. In the event a post-trial motion is filed, this 14-day period shall not 
commence until entry of the order granting or denying the post-trial motion. 
Objections to an allowance of fees must be filed within fourteen (14) days after 
service on the party against whom the award to attorney’s fees is sought. A 
failure to present a timely petition for an award of attorney’s fees may be 
considered by the Court to be a waiver of any claim for attorney’s fees. 

(b) On its own motion, the Court may grant an allowance of reasonable 
attorney’s fees to a prevailing party in appropriate cases. 

(c) The petitioner shall attach to his motion an affidavit setting out the time 
spent in the litigation and factual matters pertinent to the petition for 
attorney’s fees. The respondent may, by counter affidavit, controvert any of the 
factual matters contained in the petition and may assert any factual matters 
bearing on the award of attorney’s fees. 

(d) The 14-day period set forth in subsection (a) shall not apply to cases 
wherein the statute creating the right to attorney’s fees also provides its own 
limitation period for filing such motions. 


HISTORY: Adopted and effective September 
1, 1982; amended January 2, 1990; amended 
November 10, 2009. 


Rule 56.1. Summary judgment motion. 


In addition to the requirements set forth in Local Rule 7.2, the following 
requirements shall apply in the case of motions for summary judgment. 

(a) Any party moving for summary judgment pursuant to Rule 56 of the 
Federal Rules of Civil Procedure, shall annex to the notice of motion a 
separate, short and concise statement of the material facts as to which it 
contends there is no genuine dispute to be tried. 

(b) If the non-moving party opposes the motion, it shall file, in addition to 
any response and brief, a separate, short and concise statement of the 
material facts as to which it contends a genuine dispute exists to be tried. 

(c) All material facts set forth in the statement filed by the moving party 
pursuant to paragraph (a) shall be deemed admitted unless controverted by 
the statement filed by the non-moving party under paragraph (b). 

(d) The time for filing a response and a reply is governed by Local Rule 
7.2(b). 
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HISTORY: Adopted and effective March 14, 
1984; amended May 20, 2010; amended Febru- 
ary 22, 2011. 


ARKANSAS COURT RULES 


Rule 67.1 


CASE NOTES 


Admission. 

United States was granted injunctive relief 
against two taxpayers under 26 U.S.C.S. 
§ 7402(a) because the taxpayers admitted that 
liens, notes, and certificates were all fraudulent 
and were recorded by the taxpayers to harass 
employees and officers of the United States, as 
well as to delay the enforcement of internal 
revenue laws. The taxpayer made the admis- 
sion due to a failure to respond to the United 


States’ motion for summary judgment. United 
States v. Neal, No. 3:10-cv-03029-NKL, 2011 
U.S. Dist. LEXIS 7152 (W.D. Ark. Jan. 24, 
2011). 


Cited: 

Alexander v. Bayview Loan Servicing, LLC, 
4:10CV01535 SWW, No. 4:10CV01535 SWW, 
2012 U.S. Dist. LEXIS 158260 (E.D. Ark. Nov. 
2 La). 


Rule 58.2. Satisfaction of judgments. 


(a) Satisfaction of a judgment shall be noted by the Clerk on the margin of 
the record of the civil judgment book upon the happening of any of the 
following: 

(1) The filing with the Clerk of a written satisfaction of judgment executed 
by the judgment creditor or his attorney of record. 
(2) The filing with the Clerk of a return to an execution by the United 

States Marshal showing the judgment collected by the Marshal. 

(3) The payment of the judgment or the fine imposed into the Registry of 
the Court. 

(b) Ajudgment creditor or his attorney of record may also note satisfaction 
of judgment on the margin of record of the civil judgment book. The Clerk shall 
attest such notation. 


HISTORY: Adopted and effective May 1, 
1980. 


Rule 67.1. Deposit of registry funds by the clerk in interest-bearing 
accounts. 


(a) All funds deposited in the Registry of this Court, pursuant to 28 U.S.C. 
§ 2041 shall be deposited with the Treasurer of the United States through the 
Federal Reserve Bank or a depository designated by him to receive the 
Registry funds. Thereafter the investment of any such funds in interest- 
bearing instruments in accordance with the following provisions shall be at the 
initiative of the interested party or parties through counsel of record. It is 
counsel’s responsibility to see that the provisions of this rule are complied with. 
(b) Pursuant to Rule 67, Fed.R.Civ.P., counsel shall apply to the judge to 
whom the case is assigned for an order directing the Clerk to accept the funds 
for deposit and to invest the funds in an interest-bearing instrument in a 
financial institution insured by the FDIC. The Order will include the following: 
(1) The amount to be invested; 
(2) The type of account or instrument in which funds are to be invested 
(i.e., certificate of deposit or treasury bills, etc.); 
(3) The length of the term of investment; and 
(4) Wording which directs the Clerk to deduct from the income earned on 
the investment a fee, not exceeding that authorized by the Judicial Confer- 
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ence of the United States and set by the Director of the Administrative 

Office. 

(c) Whenever an Order is entered directing the investment of funds depos- 
ited in the Registry of the Court, it shall be the responsibility of counsel to 
cause a copy of such Order to be served personally upon the Clerk of the Court, 
or on the Chief Deputy Clerk, in the absence of the Clerk, AND on the 
Financial Deputy. 

(d) The Clerk shall take all reasonable steps to assure that the funds are 
invested as quickly as the business of the Clerk’s office will allow. 

(e) The party obtaining the Order directing the investment of funds at 
interest will verify that the Clerk has invested the funds as directed. 

(f) Failure of the party to personally serve a copy of the Order to invest funds 
as specified in this Rule, or failure to verify that the funds have been invested 
pursuant to this Rule, shall release the Clerk and any of his deputies from any 
liability for loss of interest which could have been earned on the funds. 

(g) Early withdrawal of funds from interest-bearing instruments which 
result in a loss of interest penalty will be the sole responsibility of counsel 
making the request. _ 

(h) Under no circumstances shall counsel purchase an interest-bearing 
instrument in his own name or in the name of the Clerk for subsequent deposit 
into the Registry. This is the sole responsibility of the Clerk of the Court or his 
designated deputy. 

(i) Interest-bearing instruments shall not, under any circumstances, be 
endorsed by the Clerk of the Court to a payee. Prior to disbursement, 
interest-bearing instruments must be converted to a cashier’s check and 
deposited with the Treasurer of the United States for subsequent payment. 

(j) Funds deposited in the Registry Account by personal or corporate check, 
whether or not the funds are to be invested in an interest-bearing account, 
shall be received subject to collection. Said monies shall not be paid from the 
Registry for a period of three (3) weeks after receipt therefor. 

(k) Pursuant to 28 U.S.C. § 2042, disbursement of funds held in the 
Registry of the Court will be made only upon Order of the Court. 

(1) The Clerk shall be allowed seven (7) business days following receipt of an 
order for disbursement of funds from the Registry Account, subject to the above 
paragraph (j). 

(m) Pursuant to notice published in the October 24, 1990, edition of the 
Federal Register, the Clerk of the district court is required to assess a fee for 
handling funds deposited with the court in criminal and non-criminal proceed- 
ings held in interest-bearing accounts. The fee will be a charge of 10% of the 
income earned regardless of the nature of the case underlying the investment. 
The fee is effective with deposit of funds received on or after December 1, 1990. 

The Clerks of the United States District Court for the Eastern and 

Western Districts of Arkansas shall deduct the 10% fee on interest earned 

prior to any distribution without further order of the Court for subsequent 

deposit to the Treasurer of the United States. 


HISTORY: Adopted and effective July 14, 
1986; amended March 26, 1992; amended No- 
vember 10, 2009. 


Rule 71A.1. Land condemnation proceedings. 


(a) For each trial unit (that is, an ownership or economic unit for which just 
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compensation is required by substantive law to be separately determined in a 
single sum), there shall be a separate civil action. The condemning authority 
shall make the initial determination of the identity of such trial units but this 
determination shall be subject to revision by the Court as the interests of 
justice and the convenient administration of this business of the Court may 
require. A single declaration of taking, complaint, or notice of condemnation 
may include one or more tracts, trial units or ownerships. Where a complaint, 
declaration of taking and notice of condemnation including more than one trial 
unit are filed, the Clerk shall establish a civil action file for each trial unit and 
shall file the initial pleadings in the lowest numbered civil action file. Higher 
numbered civil action files shall bear a notation indicating the place where 
such documents are filed. Any pleading, motion, order, or other document filed 
at the time of or after the filing of the complaint, notice of condemnation or 
declaration of taking which affects all trial units may be filed by the Clerk in 
such file only, but the condemning authority may, and at the direction of the 
Court shall, furnish to the Clerk additional copies for filing in the other civil 
action files. Condemnation civil action files shall be numbered consecutively in 
the same sequence with other civil actions. The complaint and notice of 
condemnation shall indicate, by tabulation or otherwise, what lands are 
included in each civil action. When a condemnation complaint, declaration of 
taking and notice of condemnation involve more than one civil action, all of the 
civil action numbers involved shall be included in the captions of those 
documents. 

(b) At the request of the attorney for the condemning authority, upon the 
filing of a declaration of taking, the Clerk shall forthwith assign civil action 
numbers as may be required for each trial unit, and the condemning authority 
shall proceed to file the complaint, notice of condemnation, and other initial 
pleadings expeditiously and in any event within seven days. 

(c) Pleadings and other documents in a condemnation case need not be typed 
but may be produced by any process which produces documents substantially 
equivalent in size and legibility to typewriter ribbon copy prepared in confor- 
mity with Rule 5.5 of these rules. When a pleading so produced is filed, the 
original shall be signed by the attorney for the party filing it and the signed 
original shall be labeled as such on its face in some conspicuous manner. 

(d) When a condemnation case involving more than one civil action is filed, 
each civil action shall be assigned randomly to a judge in the manner of 
assignment of ordinary civil actions; but any motion affecting all or several of 
such civil actions may be presented to the judge to whom is assigned the first 
of such civil actions affected, or in the absence of that judge to the judge to 
whom the second is assigned, and so on until a judge is available. 

(e) Civil actions in condemnation cases may be set for trial of the issue of 
just compensation, or for hearings or trials of other issues, singly or in groups 
as may be convenient to the Court and parties. When set in groups, no 
consolidation is required, but the Court shall give such instructions, require 
such forms or numbers of verdicts, and make such findings and orders as shall 
preserve the rights of all the parties under substantive law. 


HISTORY: Adopted and effective May 1, 
1980; revised effective August 3, 1981; 
amended November 10, 2009. 
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Rule 72.1. United States Magistrate Judges. 


The duties and jurisdiction of United States Magistrate Judges shall be as 
provided for in 28 U.S.C. Sec. 686 and in Rules 5 and 5.1 of the Federal Rules 
of Criminal Procedure. 


I. MISDEMEANOR JURISDICTION 

Under the conditions required by law, the full-time Magistrate Judges are 
designated to try persons accused of, and to sentence persons convicted of, 
misdemeanors as defined by U.S.C. Sec. 3401. They are authorized to direct 
the United State Probation Office to conduct presentence investigations, 
render reports, and provide other necessary services. The Clerk shall auto- 
matically refer all misdemeanor cases that are initiated by information or 
indictment or are transferred to this district under Rule 20 of the Federal 
Rules of Criminal Procedure to a Magistrate Judge for plea and arraignment. 
If the defendant in such cases consents to the Magistrate Judge’s jurisdiction, 
further proceedings shall be conducted before the Magistrate Judge. All 
part-time Magistrate Judges in both districts are also designated to try 
misdemeanor cases. In the Eastern District, the part-time Magistrate Judges 
shall exercise this jurisdiction when specifically referred a case by a District 
Judge or a full-time Magistrate Judge. 


IT. FORFEITURE OF COLLATERAL 
The full-time Magistrate Judge shall oversee the Forfeiture of Collateral 
system. (Also, see a general order of the Court of each district for more details.) 


II. COMMITMENT TO ANOTHER DISTRICT 
The Magistrate Judge shall conduct proceedings pursuant to Federal Rules 
of Criminal Procedure 40. 


IV. CRIMINAL PRETRIAL 

A Magistrate Judge may conduct post-indictment arraignments. In felony 
cases, he shall accept not guilty pleas and refer pleas of guilty to a District 
Judge, or if no District Judge is immediately available, the Magistrate Judge 
shall enter a not guilty plea for the defendant and schedule a time for the 
defendant to appear before a District Judge and enter a change of plea. 


V. SUBPOENAS AND WRITS 

A Magistrate Judge may issue subpoenas, writs of habeas corpus ad 
testificandum or ad prosequendum or other orders necessary to obtain the 
presence of parties or witnesses or evidence needed for court proceedings, 
either civil or criminal. 


VI. MOTIONS TO DISMISS 

A Magistrate Judge may hear and decide motions by the government to 
dismiss an indictment, information or complaint without prejudice to further 
proceedings. 


VII. REFERENCE OF NON-DISPOSITIVE MATTERS 
A. Reference 
When designated by a District Judge, and as limited by 28 U.S.C. Sec. 
636(b)(1)(A), a Magistrate Judge may hear and determine any pretrial matters 
pending before the Court, including, but not limited to, procedural and 
discovery motions, pretrial conferences, omnibus hearings, docket calls, settle- 
ment conferences, and related proceedings. 
B. Appeal 
In all matters delegated under authority of 28 U.S.C. Sec. 636(b)(1)(A), a 
Magistrate Judge’s decision is final and binding and is subject only to a right 
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of appeal to the District Judge to whom the case has been assigned. A party 
may appeal the Magistrate Judge’s ruling by filing a motion within fourteen 
(14) days of the Magistrate Judge’s decision unless a shorter period is set by 
the District Judge or Magistrate Judge. Copies shall be served on all other 
parties and the Magistrate Judge from whom the appeal is taken. The motion 
shall specifically state the rulings excepted to and the basis for the exceptions. 
The Court may reconsider any matter sua sponte. The District Judge shall 
affirm the Magistrate Judge’s findings unless he finds them to be clearly 
erroneous or contrary to law. In all matters referred to the Magistrate Judge 
pursuant to 28 U.S.C. § 636(c) (consent jurisdiction), an aggrieved party may 
appeal only to the Court of Appeals in the same manner as on appeal from any 
other judgment of a district court. 


VIII. DISPOSITIVE MATTERS 
A. Reference — General 

1. Motions by the defendant to dismiss or quash an indictment or 
information; 

2. Motions to suppress evidence; 

3. Applications to revoke probation, including the conduct of the “final” 
probation revocation hearing; 

4. Motions for temporary restraining orders and preliminary injunc- 
tions; 

5. Motions to dismiss for failure to state a claim upon which relief may 
be granted; 

6. Motions to dismiss an action and to review default judgment; 

7. Motions to dismiss or to permit the maintenance of a class-action; 

8. Motions for judgment on the pleadings or for summary judgment; 

9. Cases involving the granting of benefits to claimants under the Social 
Security Act and the “black lung” benefit laws; 

10. Cases involving the adjudication by the Civil Service Commission of 
adverse employee actions, retirement eligibility and benefits questions; 
and the rights of employees in situations such as reductions in force. 

A District Judge may designate a Magistrate Judge to conduct hearings, 
including evidentiary hearings, and to submit proposed findings of fact and 
recommendations for the resolution of any dispositive matters, including, but 
not limited to, the following: 

B. Reference — Prisoner Petitions 

A Magistrate Judge shall have the following responsibilities with regard 
to prisoner petitions: 

1. Review of prisoner correspondence and petitions concerning 28 
U.S.C. Sec. 2241, 28 U.S.C. Sec. 2254 and 42 U.S.C. Sec. 1983 matters; 

2. Review of prisoner correspondence and petitions concerning condi- 
tions of confinement which are submitted by federal prisoners; 

3. Preparation and distribution of forms required by the Rules Govern- 
ing Sec. 2254 Cases (28 U.S.C. Sec. 2254); 

4. Entry of orders authorizing the petitioner to proceed in forma 
pauperis without the prepayment of costs or fees; 

5. Issuance of all necessary orders to answer or to show cause or any 
other necessary orders or writs to obtain a complete record; 

6. Taking of depositions, conducting pretrial conferences, and conduct- 
ing evidentiary hearings or other necessary proceedings in order to obtain 
a complete record. 

C. Objection 
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When a Magistrate Judge files proposed findings or recommendations 
with the Court, he shall mail a copy to all parties. Within fourteen (14) 
days after being served with a copy, any party may serve and file written 
objections to such proposed findings, recommendations or order. The 
District Judge must make a de novo determination of any matters which 
have been specifically objected to by the litigants, but this does not 
necessarily require the Judge to conduct a hearing on contested issues. In 
some instances, it may be necessary for the District Judge to modify or 
reject the findings of the Magistrate Judge, to take additional evidence, 
recall witnesses, or recommit the matter to the Magistrate Judge for 
further proceedings. 

D. Statement of Necessity 

A party objecting to the Magistrate Judge’s proposed findings and 
recommendations who desires to submit new, different, or additional 
evidence and to have a hearing for this purpose before the District Judge 
will file a “statement of necessity” at the time he files his written 
objections, and which shall state: 

1. why the record made before the Magistrate Judge is inadequate; 

2. why the evidence to be proffered (if such a hearing is granted) was not 
offered at the hearing before the Magistrate Judge; and 

3. the details of any testimony desired to be introduced in the form of an 
offer of proof, and a copy, or the original, of any documentary or other 
non-testimonial evidence desired to be introduced. 

From this submission, the District Judge shall determine the necessity 
for an additional evidentiary hearing, either before the Magistrate Judge 
or before the District Judge. 


IX. MASTER REFERENCES 
When designated by a District Judge, a Magistrate Judge may: 

A. serve as a special master in accordance with the provisions of Rule 53 
of the Federal Rules of Civil Procedure, or, upon consent of the parties, 
without regard to the provisions of Rule 53. He may also hear testimony and 
submit a report and findings on complicated issues in jury and non-jury 
cases; 

B. conduct evidentiary hearings and prepare findings in employment 
discrimination cases as a master under 42 U.S.C. Sec. 2000(e)(5); and 

C. conduct hearings and resolve specific issues in patent, antitrust and 
other complex cases where there are a great many issues, claims and 
documents, or in multiple disaster and class-action cases where there are 
numerous claimants and diverse claims. 


X. CIVIL CONSENT JURISDICTION 
A. Special Designation 
The full-time Magistrate Judges of both districts are specially designated by 
the District Court to conduct any or all proceedings in jury or non-jury civil 
matters upon the consent of the parties. 
B. Reference 
(1) Notice. The clerk shall give the plaintiff notice of the Magistrate 
Judge’s consent jurisdiction, in a form approved by the Court, when a civil 
suit is filed. The Clerk shall also attach the same notice to the summons 
for service on the defendant. 
(2) Consent. Any party may obtain a “Consent to Magistrate Judge’s 
Jurisdiction” form from the Clerk’s office. 
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The Clerk shall furnish the party with Consent Form A, which shall 
provide that any appeal in the case shal! be taken directly to the Circuit 
Court of Appeals. 

(3) Transfer. Once the completed forms have been returned to the Clerk, 
he shall then draw by lot the name of the Magistrate Judge and forward 
the Consent forms for final approval to the District Judge to whom the 
case is assigned. When the District Judge has approved the transfer and 
returned the Consent forms to the Clerk’s office for filing, the Clerk shall 
forward a copy of the Consent forms to the Magistrate Judge to whom the 
case is assigned. The Clerk shall also indicate on the file that the case has 
been assigned to the Magistrate Judge. 

C. Appeal 

Appeal to the Court of Appeals. The final judgment, although ordered by 
the Magistrate Judge, is deemed a final judgment of the District Court and 
will be entered by the Clerk under Rule 58 Fed.R.Civ.P. Any appeal shall 
be taken to the Court of Appeals in the same manner as an appeal from 
any other judgment of the District Court. 


XI. OTHER REVIEWABLE MATTERS 

Rulings, orders, or other actions by a Magistrate Judge in the District, 
review of which is not otherwise specifically provided for by law or these rules, 
shall, nevertheless, be subject to review by the District Court as follows: 

A. Any party may file and serve, not later than fourteen (14) days 
thereafter an application for review of the Magistrate Judge’s action by the 
District Judge having jurisdiction. Copies of such application shall be served 
promptly upon the parties, the District Judge, and the Magistrate Judge. 

B. After conducting whatever further proceedings he or she deems appro- 
priate, the District Judge may adopt or reject, in whole or in part, the action 
taken by the Magistrate Judge, or take such other action he or she deems 
appropriate. 

XII. REFERRALS 
Notwithstanding any provision in this Local Rule, the District Court may by 
General Order authorize referral to Magistrate Judges of any matters consis- 
tent with 28 U.S.C. § 636. 
Note: Attorneys practicing in the Western District of Arkansas should 
consult General Order 40 for instructions for the acceptance of guilty pleas 
by magistrate judges. (Divisions I through X adopted and effective May 1, 
1980; division XI adopted and effective June 26, 1981; division VIII(B)(6) 
adopted and effective October 1, 1982; division X revised and effective 
January 1-2, 1988; amended January 2, 1990; division VIII(B)(1) revised and 
approved April 1, 1999; amended November 10, 2009; amended August 5, 
2010; amended November 1, 2012.) 
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(Form A) 


IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF ARKANSAS 
DIVISION 


CONSENT TO PROCEED BEFORE A 
UNITED STATES MAGISTRATE JUDGE 
(Appeal to the Court of Appeals) 


In the Matter of 
V. CASE NO. 


The undersigned parties (or counsel, if so authorized) to the above-captioned 
proceeding are fully aware of the right to proceed before a judge of the district 
court and do hereby consent to the reference of the matter to a United States 
Magistrate Judge, in accordance with Section 636(c) of Title 28, United States 
Code, and the Rules of this Court. 

The Magistrate Judge shall be empowered to conduct any or all further 
proceedings and to order the disposition of the matter and the entry of an 
appropriate judgment. An appeal from the judgment shall be taken to the 
United States Court of Appeals for this judicial circuit. 


PLAINTIFFS DATE DEFENDANTS DATE 


FE TK AE BK RK 


ORDER OF REFERENCE 


IT IS HEREBY ORDERED that the above-captioned matter be referred to 
_tC(C«s,:«Uiniited States Magistrate Judge, for the conduct of 
further proceedings and the entry of judgment in accordance with the 
foregoing consent. 


(Date) (United States District Judge) 
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(Form B) 


IN THE UNITED STATES DISTRICT COURT 
DISTRICT. OF ARKANSAS 
DIVISION 


CONSENT TO PROCEED BEFORE A 
A UNITED STATES MAGISTRATE JUDGE 
(Appeal to the District Judge) 


In the Matter of 
Vz CASE NO. 


The undersigned parties (or counsel, if so authorized) to the above-captioned 
proceeding are fully aware of the right to proceed before a judge of the district 
court and do hereby consent to the reference of the matter to a United States 
Magistrate Judge, in accordance with Section 636(c) of Title 28, United States 
Code, and the Rules of this Court. 

The Magistrate Judge shall be empowered to conduct any or all further 
proceedings and to order the disposition of the matter and the entry of an 
appropriate judgment. An appeal from the judgment shall be taken to a judge 
of this United States District Court. 


PLAINTIFFS DATE DEFENDANTS DATE 


ORDER OF REFERENCE 


IT IS HEREBY ORDERED that the above-captioned matter be referred to 
ee SE ea United: States|Mapistrate 
(drawn by Clerk of Court) 
Judge, for the conduct of further proceedings and the entry of judgment in 
accordance with the foregoing consent. 


(Date) (United States District Judge) 
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NOTICE OF RIGHT TO CONSENT TO DISPOSITION 
OF A CIVIL CASE BY A UNITED STATES 
MAGISTRATE JUDGE 


In accordance with the provisions of 28 U.S.C. Sec. 636(c) you are hereby 
notified that upon the consent of all the parties in a civil case, a United States 
Magistrate Judge of this District Court may be authorized to conduct any or all 
proceedings, including trial of the case and entry of a final judgment. Copies of 
appropriate consent forms are available from the Clerk of the Court. Consent 
Form A shall provide for any appeal of the case to be taken directly to the 
Circuit Court of Appeals and Consent Form B shall provide for any appeal in 
the case to be taken to the District Court. 

You should be aware that your decision to consent, or not to consent, to the 
disposition of your case before a United States Magistrate Judge is entirely 
voluntary and should be communicated to the Clerk of the District Court. 

In the event all parties consent to disposition by a Magistrate Judge, 


Magistrate Judge ____——_—r willl handle this case. 
CONSENT BY THE PARTIES DOES NOT AFFECT YOUR 
RIGHT TO A JURY TRIAL. 


HISTORY: Revised and effective January 
1-2, 1988; amended January 2, 1990. 


CASE NOTES 


Other Reviewable Matters. trict court from adopting or rejecting the mag- 

If an application for review is untimely, the istrate judge’s order or taking other appropri- 
U.S. District Court for the Eastern District of ate action, regardless of the timeliness of any 
Arkansas may dismiss it, however, nothing in application for review. United States v. Meyer, 
subdivision (XI) of this rule precludes the dis- 4389 F.3d 855 (8th Cir. 2006). 


Rule 77.1. Location and office hours of clerks’ offices, and designation 


of filing offices. 
EASTERN DISTRICT OF ARKANSAS 
Division Court Held Office Hours Filing Office Telephone 
Delta Helena Unstaffed 6009 Wantaa@anlinbaavct 870-338-6321 


Little Rock, AR 72201 


Central Little Rock 8:00 - 5:00 600 West Capitol Ave, 501-604-5351 
Room A-149 
Little Rock, AR 72201 


Northern Jonesboro* 8:00 - 5:00 615 South Main St., Rom 870-972-4610 
312 Jonesboro, AR 72401 


WESTERN DISTRICT OF ARKANSAS 


Division Court Held Office Hours Filing Office Telephone 


: ; ; . ‘0. Box 7 Fort Smith, 479-783- 
Fort Smith Fort Smith 8:00 - 5:00 EOL mus Fort Smith, 47 3-6833 


Harrison Harrison Unstaffed 34 East Mountain, Room 510 479-521-6980 
Fayetteville, AR 72702-5354 
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Texarkana Texarkana 8:00 - Noon ae Nee State Line Ave. 870-773-3381 


12:30 - 4:30 Texarkana, AR 71854-5961 


El Dorado El Dorado 8:00 - Noon 101 South Jackson Ave., 870-862-1202 
oom 


12:30 - 4:30 El Dorado, AR 71730-6133 
Fayetteville Fayetteville 8:00 - 5:00 35 East Mountain, Room 510 479-521-6980 
Fayetteville, AR 72702-5354 


Hot Springs Hot Springs Unstaffed P.O. Box 1547 Fort Smith, 479-783-6833 
AR 72902-1547 


*All Clerks’ offices are closed for legal holidays (see Fed.R.Civ.P.77(c)). The 
offices noted by an asterisk may be temporarily closed for vacations or due to 
unexpected absences. 


HISTORY: Amended July 1, 1988; amended 2009; amended August 5, 2010; amended July 
effective April 15, 1989; amended November 10, 25, 2017; amended December 30, 2019. 


Rule 79.1. Removal of files or withdrawal of papers and exhibits. 


(a) Temporary Removal. No record or material may be removed from the 
Clerk’s office without written leave of the Court previously obtained except by 
a master, auditor, or other person to whom the record or material has been 
referred. Any person withdrawing any record or material shall give to the 
Clerk at the time of withdrawal a receipt specifying the items withdrawn, the 
date of withdrawal and the date the item is to be returned. 

(b) Permanent Withdrawal. The Court may by prior order permit a 
document or exhibit to be permanently withdrawn from the file maintained by 
the Clerk, but the party requesting the same shall furnish the Clerk a receipt 
and an appropriate replacement for the original. The replacement shall then 
be filed in lieu of the withdrawn original. 

(c) Judge’s Files. In no event shall the Judge’s files be removed or examined 
without order of the Court. 

(d) Custody of Exhibits. 

(1) All exhibits offered in evidence, whether admitted or excluded, shall be 
held in the custody of the Clerk until the trial of the cause is completed. 
Exhibits offered at trial shall be marked for identification by the Clerk. During 
the course of the trial, the Court may permit counsel to withdraw or substitute 
exhibits. At the end of the trial the Clerk or the courtroom deputy acting for the 
Clerk is directed to return to respective counsel all exhibits introduced during 
the trial, and to obtain a receipt therefor from counsel. The exhibits are to be 
retained by counsel until the time for filing notice of appeal has expired. 

(2) Upon the filing of a notice of appeal, or at any other time, counsel shall, 
upon request by the Clerk, return the exhibits to the Clerk within 24 hours 
after such request is made. Sensitive exhibits such as firearms, explosive 
devices, untaxed whiskey, counterfeit money, and narcotics are excluded 
from this portion of the order pertaining to returning exhibits to the Clerk. 
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During the trial of a cause the sensitive exhibits named above shall be 
retained by the United States Attorney or the representative of the agency of 
the United States involved in that particular cause. 

(3) Upon the return of a not guilty verdict in a case in which a sensitive 
exhibit has been introduced and it is questionable whether the exhibit 
should be returned to the defendant, the Clerk is directed to take custody of 
the exhibit pending an order from the Court for its disposition. 

(4) In the event of a mistrial, it shall be the responsibility of counsel to 
preserve and protect the exhibits which will be needed for the retrial. 

(5) If a case is taken under advisement by the Court and the Court is of the 
opinion that the exhibits will be needed in preparing its findings of fact and 
conclusions of law, or in the writing of its memorandum opinion, the Court shall 
then direct that the exhibits be retained by the courtroom deputy. 


HISTORY: Subsections (a) through (c) ad- 
- opted and effective May 1, 1980; subsection (d) 
adopted and effective November 22, 1982. 


Rule 83.1. United States bankruptcy judges. 


I, REFERENCES 

All cases and proceedings arising under Title 11 of the United States Code or 
arising in or related to a case under Title 11, brought pursuant to 28 
U.S.C.§ 1834,§ 1412, or § 1452, except personal injury or wrongful death tort 
claims, are referred to the bankruptcy judges for this district as provided in 28 
U.S.C. § 157(a). 

II. PROCEEDINGS 

(a) The bankruptcy judge shall hear and determine all cases under Title 11 and 
all core proceedings arising under Title 11, or arising in a case under Title 11, which 
are referred under this Rule and shall enter appropriate orders and judgments. 

(b) If the bankruptcy judge determines that a matter is a related proceed- 
ing as provided in 28 U.S.C. § 157(c)(1), the bankruptcy judge shall hear all 
proceedings therein and submit proposed findings of fact and conclusions of 
law for determination and entry of any final order or judgment by a district 
judge, unless the parties consent to the entry of a final order by the 
bankruptcy judge pursuant to Bankruptcy Rule 7012(b). 

(c) All papers in bankruptcy cases and proceedings which are referred 
under this Rule shall be filed with the Bankruptcy Clerk for this district. 
Motions to withdraw a reference filed with the Bankruptcy Clerk shall be 
forwarded to the Clerk of the District Court for a determination by the 
District Court pursuant to Bankruptcy Rule 5011. 

(d) Bankruptcy Appeals. Bankruptcy appeals to the district court are 
governed by the bankruptcy rules, particularly Bankruptcy Rules 8001 
through 8019. Pursuant to the authority granted by Rule 8018, the rules 
governing appeals to district court are supplemented as follows: 

A. The Bankruptcy Court is authorized to dismiss an appeal filed after the 
time provided by the applicable rules and any appeal in which the appellant 
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has failed to file a designation of the items for the record, or the transcript 
designated for inclusion in the record or a statement of the issues as required 
by the applicable rules. Bankruptcy Court orders entered under this 
subsection shall be reviewed by the district court on motion filed within 
fourteen days after entry of the order sought to be reviewed. 


HISTORY: Revised and effective November 
1, 1996; amended July 1, 1988; amended No- 
vember 10, 2009. 


CASE NOTES 


Jurisdiction. Code were within the court’s subject matter 

Where chapter 13 debtors brought post-con- jurisdiction under Fed. R. Civ. P. 12(b)(1), 28 
firmation claims against a secured creditor for U.S.C.S. 1334, and this rule. Moffitt v. Ameri- 
alleged misapplication of mortgage payments,  ca’s Servicing Co., 406 B.R. 825 (Bankr. E.D. 
only claims brought under the Bankruptcy Ark. 2009). 


Rule 83.2. Photographing, broadcasting, televising, and recording in 
courtroom and environs. 


(a) The taking of photographs, the recording by any means other than the 
official court reporter or the radio or television broadcasting (or making of 
audio or video tapes) in any courtroom or its environs, utilized by either United 
States District Court in Arkansas during the progress of or in connection with 
any judicial proceedings, including proceedings before a United States Magis- 
trate Judge, is PROHIBITED, except as hereinafter provided, and regardless 
whether such hearing or proceeding takes place on public or private property 
or in the office or chambers of a judge or magistrate judge or otherwise. 

(b) The taking of photographs, still or motion pictures, and audio and video 
tapes, of ceremonies and interviews, including administration of oaths of 
applicants for citizenship and to executive and judicial officers, may be 
permitted with leave of the Court or the officer in charge thereof; provided that 
the ceremonies and interviews are not connected with any judicial proceedings. 
“Judicial proceedings”, as used herein, shall include all judicial proceedings, 
whether civil or criminal, and whether pending, on appeal, or terminated. 

(c) “Environs”, as used in this Rule, shall include the part of any Federal 
Building with the District set apart for the United States District Court and its 
facilities, including chambers of the Court, other facilities of court officials and 
adjacent hallways. 

(d) Exception for Media Representatives to make Audio Tapes. Duly identi- 
fied and authorized representatives of the print, radio, and television media 
may unobtrusively make audio tapes during trials and hearings in open court 
solely for the purpose of assuring the accuracy of reports. The only official 
record of such proceedings shall continue to be that made by the official court 
reporter and the Clerk in accordance with law. Proper prior arrangements for 
the making of such audio tape recordings shall be made where necessary to 
avoid any interruption or interference with such proceedings. Audio tape 
recordings made pursuant to this exception may not be broadcast or rebroad- 
cast to the public, transferred or sold, or used as such for commercial purposes. 


HISTORY: Adopted and effective May 1, 
1980; subparagraph (d) adopted and effective 
September 1, 1986. 
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Rule 83.3. Weapons in courtrooms. 


The possession of firearms or other weapons in any federal courtroom in the state 
of Arkansas is prohibited. This prohibition shall apply to all federal courtrooms or 
places where federal court proceedings are conducted wherever located and, 
including without limitation, all federal district courtrooms, U. S. Magistrate 
Judges’ courtrooms, and U. S. Bankruptcy courtrooms. PROVIDED HOWEVER 
this prohibition shall not apply to the U. S. Marshal, any deputy U. S. Marshal, or 
any state or federal law enforcement officer or guard specifically excepted by the U. 
S. Marshal from the provisions of this rule. And PROVIDED FURTHER, this rule 
shall not apply to federal law enforcement officers having the custody of a person or 
persons who must come before the Court for an initial appearance. And PROVIDED 
FURTHER, any federal judge, bankruptcy judge, or U. S. magistrate judge may 
make such further exceptions to this rule with respect to matters coming before him 
or her as said judge may determine appropriate. 


HISTORY: Effective April 15, 1989. 


Rule 83.4. Mandate of an appellate court. 


When a cause is remanded by an appellate court and further proceedings are 
not required, the order of the appellate court shall be the order of the District 
Court and shall be entered by the Clerk. 


HISTORY: Adopted and effective May 1, 
1980. 


Rule 83.5. Attorneys. 


(a) Bar of the Court. The Bar of the Arkansas district court shall consist of 
those persons admitted to practice in either district. 
(b) Eligibility. 

1. All persons who are on the roll of attorneys for either district of Arkansas 
upon the effective date of these Rules shall continue to be enrolled. 

2. Any person is eligible for enrollment who is licensed to practice in the 
jurisdiction where that person’s principal law office is located and where that 
person principally practices law. In the case of a nonresident of Arkansas, an 
applicant also must previously have been authorized to practice in another 
United States District Court. 

3. Any attorney who is enrolled in the United States District Court for 
either district of Arkansas is automatically enrolled in the other district. 
(c) Procedure for Admission. 

1. Each applicant for admission to the Bar of this Court shall file with the 
Clerk a written petition setting forth his residence and office address and 
telephone numbers, his legal education, any criminal record other than 
traffic offenses the applicant may have, and the courts to which he has been 
admitted to practice. The petition shall be accompanied by a current 
certificate of good standing from the clerk of the highest court in the state 
where the applicant principally practices law. 

2. The Clerk shall examine the petition and accompanying certificates and, if 
these comply with this Rule, the petition shall be presented to a judge of these 
courts who shall determine its sufficiency. If approved, the applicant shall make 
suitable arrangements thereafter with the Clerk for his appearance and admission. 
(d) Special or Limited Appearance (Pro Hac Vice). Any attorney who is a 

member in good standing of the Bar of any United States District Court, or of the 


661 


Rule 83.6 ARKANSAS COURT RULES Rule 83.6 


highest court of any state or territory or insular possession of the United States, 
but is not admitted to practice in the District Courts in Arkansas, may, upon oral 
or written application, be permitted to appear and participate in a particular case. 

The application shall designate a member of the Bar of these Courts who 
maintains an office in Arkansas for the practice of law with whom the court and 
opposing counsel may readily communicate regarding the conduct of the case. 
There shall also be filed with such application the address and telephone 
number of the named designee. 

Notwithstanding these provisions, the Court, upon written motion, may waive 
these requirements of this designation and permit the non-enrolled attorney to 
proceed without designating local counsel, for the limited purposes of the pending 
litigation. In support of the motion, non-enrolled counsel must affirm to these 
Local Rules and to the jurisdiction of the Court in matters of discipline. 

Appearances under this provision are limited and may be withdrawn by the 
presiding judge. Pleadings tendered to the Clerk for filing by an attorney who is 
not admitted to practice shall be accepted and filed by the Clerk and the Clerk 
shall call this Rule to the attention of the attorney. After the rule has been called 
to the attention of an attorney and a period of 30 days has elapsed, any additional 
pleadings tendered by the attorney shall not be accepted and filed by the Clerk 
until the requirements of this Rule are met. The Rule shall not apply to any 
attorney for the United States appearing in his official capacity. 

(e) Disbarment and Discipline. All persons enrolled as attorneys in either of 
these courts or appearing pro hac vice under the provisions of Rule 83.5(d), 
shall be subject to the Uniform Federal Rules of Disciplinary Enforcement, 
which are hereby adopted and included in the Appendix to these rules. 

(f) Withdrawal. No attorney shall withdraw from an action or proceeding 
except by leave of Court after reasonable notice has been given to the client and 
opposing counsel. 


HISTORY: Adopted and effective May 1, amended December 3, 2002; amended May 20, 
1980; amended effective January 2, 1990; 2010; amended January 9, 2012. 


Rule 83.6. Assessment for out-of-pocket expenses. 


COLLECTION OF BIENNIAL ASSESSMENT SUSPENDED UNTIL 
FURTHER NOTICE 
Rule XI(A) of the Appendix to these rules is hereby amended as follows: 
(1) The $5.00 assessment fee authorized in Rule XI(A) may be used to 
establish a “Library Fund” to reimburse attorneys for out-of-pocket expenses 
when the attorney has been appointed under Title 28, United States Code, 
Section 1915. These funds shall be used to pay only those expenses where no 
funds are available from other sources to cover the out-of-pocket expenses. 
(2) It shall be the sole discretion of the judges if the fund collected shall be 
deposited to the “Appendix Rule XI(A) Fund” or to the “Library Fund.” There 
will be a separate “Library Fund” maintained for the Eastern and Western 
Districts of Arkansas. Funds will be divided between the districts following each 
assessment. The manner for deciding the division of funds will be based upon 
the residence of attorneys in the court’s database. Additional funds may be 
transferred from one district to another based upon the demonstration of need. 
Those fees which have been heretofore collected pursuant to Rule XI(A) of the 
Appendix have been deposited to the “Appendix Rule XI(A) Fund” and shall 
remain so deposited in an interest bearing account, to be used exclusively for 
the payment of costs incurred in attorney discipline matters. 
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(3) Until otherwise ordered by the Court, the Clerk for the Eastern 
District of Arkansas shall collect the $5.00 assessment fee from attorneys 
and deposit it into an interest bearing checking account for the reimburse- 
ment of unusual expenses of appointed attorneys inactions where counsel 
was appointed under 28 U.S.C. Sec. 1915, or for transfer to the “Library 
Fund” for the Western District of Arkansas. 

(4) Custodian. 

The custodian of the “Appendix Rule XI(A) Fund” shall be the Clerk for the 

Eastern District of Arkansas. The custodians of the “Library Fund” shall 

be the Clerk for each respective district, whose responsibilities shall be 

those set out in the Accounting Standards established by these courts. A 

copy of the Accounting Standards shall be maintained on file in the Clerk’s 

office in each district. 

(5) Application and disbursement. 

(a) Application. Application for disbursement from this fund shall be 
made in accordance with the policies and guidelines (which is Exhibit A to 
this Rule) established by these courts. The application will contain the 
information prescribed in paragraph 3 of policy guidelines. 

(b) Disbursement. The custodians of the “Library Fund” shall make 
disbursement from the respective Funds in accordance with the policies 
and guidelines (Exhibit A) established by these courts. Disbursement shall 
be made only upon order of the proper court in the form attached hereto as 
Exhibit B. 

(6) All other provisions pertaining to the collection of this fee pursuant to 
Rule XI(A) of the Appendix are made applicable to the collection of the fee for 
the “Library Fund.” 

(7) Criteria for other uses for the fund. 

When the “Library Fund” or the “Appendix Rule XI(A) Fund” exceeds 

$50,000.00, the portion in each fund in excess of that figure may be used, 

to the extent specifically authorized by the Court for the advancement of 
the courts of the United States, the legal profession, jurisprudence, or 
other aspects of the systems of justice in the United States. Upon the 
approval of a majority of the judges from the district holding the funds, an 
order may be entered on behalf of the Courts by the Chief District Judge 
directing the Clerk of Court to disburse such excess funds for such 
purposes. 

(Adopted and effective July 1, 1985; (7) amended and approved November 8, 

1990; amended and approved April 30, 2007.) 


EXHIBIT A 
TO 
LOCAL RULE 83.6 


REIMBURSEMENT OF OUT-OF-POCKET EXPENSES OF 
APPOINTED COUNSEL 


POLICY GUIDELINES 


This Court has determined that monies derived from the annual fees paid by 
attorneys admitted to practice before this Court may be used to reimburse 
attorneys appointed pursuant to 28 U.S.C. Sec. 1915 for out-of-pocket expenses 
and to pay any court-appointed experts when necessary. With respect to these 
purposes, the following guidelines are established: 

(1) The Clerk of Court for each respective district shall monitor the fund and 
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make a written report of the use of the fund and the fund balance to the Judges 
and Magistrate Judges of their district by the fourteenth day in each month. 

(2) Before an attorney expends an amount above $500.00, for which that 
attorney intends to seek reimbursement from the fund, written approval 
must be obtained from a District Court Judge or a Magistrate Judge. 

(3) Before any single expenditure from the fund in excess of $500.00 is 
authorized, or approval of a request by an attorney to expend in excess of 
$500.00, the District Court Judge or Magistrate Judge shall inquire of the 
Clerk of Court for the respective district as to the impact of that expenditure 
on the fund. 

(4) All requests by attorneys for disbursements or requests for approval of 
expenditures shall be by written application, containing the following 
information: 

(a) The date of the application; 

(b) The caption of the cause of action; 

(c) The name and address of the attorney requesting the disbursement 
or approval of expenditure; 

(d) A detailed itemization of all costs and expenses for which the 
disbursement or expenditure is requested; and 

(e) A brief explanation of how the requested disbursement or expendi- 
ture complies with the guidelines and policies established by the Court for 
disbursements from the fund. 

(5) All disbursements, pursuant to requests by attorneys, from the fund 
shall be made only by order of a United States District Judge or a United 
States Magistrate Judge in the form attached as Exhibit B. 

(Revised and effective February 22, 1994; revised and effective April 30, 
2007; amended November 10, 2009.) 


EXHIBIT B 
TO 
LOCAL RULE 83.6 


IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF ARKANSAS 


CENTRAL DIVISION 
Plaintiff ) 
V. ) 
Defendant ) Case No. 
ORDER 


Pending before the Court is the Application of [Date] by [Attorney] for the 
reimbursement of out-of-pocket expenses. Having considered the application 
pursuant to the guidelines and policies of the Library Fund, the Court orders 
that the Clerk of the Court disburse money from the Library Fund in the 
amount! of igo sau fier (Bo 4), and distribute at tostbeainamed 
applicant. A copy of this Order, together with the application, shall be placed in 
the Library Fund file maintained by the Clerk of the Court. 


LS BO. WORDER RED athisn icc 200 2 ge Ce On 
PAW Me Suh er de 


UNITED STATES DISTRICT JUDGE OR 
UNITED STATES MAGISTRATE JUDGE 
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HISTORY: Revised and effective January 
1-2, 1988; revised and effective April 30, 2007; 
amended December 30, 2019. 


Rule 83.7. Appointment of counsel. 


In those civil cases in which the Court deems it necessary to appoint counsel 
to represent a party proceeding in forma pauperis (see 28 U.S.C. § 1915), such 
appointment shall be accomplished by random selection from a list of all 
actively practicing private attorneys enrolled in the District in which the case 
is pending. Prospective appointees will be informed by telephone of their 
selection, when possible, so as to avoid appointment of an attorney who is not 
actively engaged in the private practice of law. However, in the event an 
enrolled attorney not actively engaged in the private practice of law is 
appointed, such attorney may request leave to withdraw within twenty-one 
(21) days of such appointment. The Court will depart from this random 
appointment procedure when the extraordinary nature or exigency of the 
circumstances suggests that an alternate means of selection is necessary. 
These appointments shall be mandatory. 

The original attorney appointed may arrange for substitute counsel to 
appear in behalf of the party, but such substitution must be made in writing 
and filed with the Court not later than twenty-one (21) days after the entry of 
the original appointment order. This substitution will not relieve the substi- 
tuted counsel from serving as appointed counsel in any subsequent case when 
he/she would otherwise be selected at random. 

Upon written application filed within twenty-one (21) days of the original 
appointment order, an attorney may request leave of the Court to withdraw if 
he/she represents (1) that he/she has actively participated in furnishing pro 
bono legal services (e.g., membership in a pro bono legal organization); and (2) 
that he/she has, in the last twelve (12) months, actually represented a pro bono 
client(s) in either (a) litigation, or (b) a non-litigation matter which the 
attorney can certify required the expenditure of a minimum of twenty (20) 
hours of time. 

If, after interviewing the client, investigating the facts, and researching the 
applicable law, an appointed attorney is convinced that the party’s legal 
position is non-meritorious, the appointed attorney may petition the Court for 
leave to withdraw. Such petition to withdraw must be filed within sixty (60) 
days of the appointment order. If the attorney is allowed to withdraw, his/her 
name may be restored to the list of enrolled attorneys subject to future 
appointment. 

For good cause shown (e.g., geographic, time, or expertise factors), an 
appointed attorney may request the Court to select an additional attorney to 
serve as co-counsel in an investigative or trial capacity. 

In the event attorneys enrolled in the Eastern and Western Districts of 
Arkansas desire to volunteer their services prior to receiving notification of an 
actual appointment, they may do so by writing the Clerk’s Office, 600 W. 
Capitol Avenue, Room A-149, Little Rock, Arkansas, 72201-3325, or the Clerk’s 
Office, P. O. Box 1547, Fort Smith, Arkansas, 72902-1547, and notifying the 
Court of their willingness to have their names advanced on the list of attorneys 
to be appointed. Attorneys volunteering in this manner will be exempt from 
future appointments under this Local Rule for two years from the date of any 
actual appointment received. 
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HISTORY: Adopted and effective May 5, 
1987; amended November 10, 2009. 


Rule 83.8. Communications by United States Attorney regarding per- 
sons sentenced by this court. 


The United States Attorney and his staff shall not communicate in writing 
with the United States Bureau of Prisons, the United States Parole Commis- 
sion, or the United States Probation Office concerning any person remanded to 
the custody of the Attorney General by this court following the sentencing of 
that person unless the United States Attorney shall furnish copies of the 
communication to the sentencing judge. If the United States Attorney commu- 
nicates orally with the Bureau of Prisons, the Parole Commission, or the 
Probation Office concerning such a person, he shall reduce the substance of the 
communication to writing and furnish copies to the sentencing judge. The 
sentencing judge shall then determine whether such communications should 
also be transmitted to the defendant and/or his attorney. 


HISTORY: Adopted and effective February 
1, 1982; revised September 1, 1982. 


APPENDIX 


MODEL FEDERAL RULES OF DISCIPLINARY 
ENFORCEMENT 


The United States District Courts for the Eastern and Western Districts of 
Arkansas, in furtherance of their inherent power and responsibility to 
supervise the conduct of attorneys who are admitted to practice before it, or 
admitted for the purpose of a particular proceeding (pro hac vice), promulgate 
the following Rules of Disciplinary Enforcement superseding all of its other 
Rules pertaining to disciplinary enforcement heretofore promulgated. 


HISTORY: Adopted and effective May 1, XI(E); amended March 26, 1992; amended No- 
1980; Rule XI(A) revised July 1, 1985; Rule vember 10, 2009. 


Rule I. Attorneys Convicted of Crimes. 


A. Upon the filing with this Court of a certified copy of a judgment of 
conviction demonstrating that any attorney admitted to practice before the 
Court has been convicted in any Court of the United States, or the District of 
Columbia, or of any state, territory, commonwealth or possession of the United 
States of a serious crime as hereinafter defined, the Court shall enter an order 
immediately suspending that attorney, whether the conviction resulted from a 
plea of guilty, or nolo contendere or from a verdict after trial or otherwise, and 
regardless of the pendency of any appeal, until final disposition of a disciplin- 
ary proceeding to be commenced upon such conviction. A copy of such order 
shall immediately be served upon the attorney. Upon good cause shown, the 
Court may set aside such order when it appears in the interest of justice to do 
SO. 
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B. The term “serious crime” shall include any felony and any lesser crime a 
necessary element of which, as determined by the statutory or common law 
definition of such crime in the jurisdiction where the judgment was entered, 
involves false swearing, misrepresentation, fraud, willful failure to file income 
tax returns, deceit, bribery, extortion, misappropriation, theft or an attempt or 
a conspiracy or solicitation of another to commit a “serious crime”. 

C. Acertified copy of a judgment of conviction of any attorney for any crime 
shall be conclusive evidence of the commission of that crime in any disciplinary 
proceeding instituted against that attorney based upon the conviction. 

D. Upon the filing of a certified copy of a judgment of conviction of an 
attorney for a serious crime, the Court shall in addition to suspending that 
attorney in accordance with the provisions of this Rule, also refer the matter to 
counsel for the institution of a disciplinary proceeding before the Court in 
which the sole issue to be determined shall be the extent of the final discipline 
to be imposed as a result of the conduct resulting in the conviction, provided 
that a disciplinary proceeding so instituted will not be brought to final hearing 
until all appeals from the conviction are concluded. 

E. Upon the filing of a certified copy of a judgment of conviction of an 
attorney for a crime not constituting a “serious crime”, the Court may refer the 
matter to counsel for whatever action counsel may deem warranted, including 
the institution of a disciplinary proceeding before the Court; provided, how- 
ever, that the Court may in its discretion make no reference with respect to 
convictions for minor offenses. 

F. An attorney suspended under the provisions of this Rule will be rein- 
stated immediately upon the filing of a certificate demonstrating that the 
underlying conviction of a serious crime has been reversed but the reinstate- 
ment will not terminate any disciplinary proceeding then pending against the 
attorney, the disposition of which shall be determined by the Court on the basis 
of all available evidence pertaining to both guilt and the extent of discipline to 
be imposed. 


Rule II. Discipline Imposed By Other Courts. 


A. Any attorney admitted to practice before this Court shall, upon being 
subjected to public discipline by any other Court of the United States or the 
District of Columbia, or by a court of any state, territory, commonwealth or 
possession of the United States, promptly inform the Clerk of this Court of 
such action. 

B. Upon the filing of a certified or exemplified copy of a judgment or order 
demonstrating that an attorney admitted to practice before this Court has 
been disciplined by another Court, this Court shall forthwith issue a notice 
directed to the attorney containing: 

1. A copy of the judgment or order from the other court; and 

2. An order to show cause directing that the attorney inform this Court 
within 30 days after service of that order upon the attorney, personally or by 
mail, of any claim by the attorney predicated upon the grounds set forth in 

(D) hereof that the imposition of the identical discipline by the Court would 

be unwarranted and the reasons therefor. 
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C. In the event the discipline imposed in the other jurisdiction has been 
stayed there, any reciprocal discipline imposed in this Court shall be deferred 
until such stay expires. 

D. Upon the expiration of 30 days from service of the notice issued pursuant 
to the provisions of (B) above, this Court shall impose the identical discipline 
unless the respondent-attorney demonstrates, or this Court finds, that upon 
the face of the record upon which the discipline in another jurisdiction is 
predicated it clearly appears: 

1. that the procedure was so lacking in notice or opportunity to be heard 
as to constitute a deprivation of due process; or 

2. that there was such an infirmity of proof establishing the misconduct as 
to give rise to the clear conviction that this Court could not, consistent with 
its duty, accept as final conclusion on that subject; or 

3. that the imposition of the same discipline by this Court would result in 
grave injustice; or 

4. that the misconduct established is deemed by this Court to warrant 
substantially different discipline. 

Where this Court determines that any of said elements exist, it shall enter 
such other order as it deems appropriate. 

E. In all other respects, a final adjudication in another court that an 
attorney has been guilty of misconduct shall establish conclusively the 
misconduct for purposes of a disciplinary proceeding in the Court of the United 
States. 

F. This Court may at any stage appoint counsel to prosecute the disciplinary 
proceedings. 


Rule III. Disbarment on Consent or Resignation in Other Courts. 


A. Any attorney admitted to practice before this Court who shall be 
disbarred on consent or resign from the bar of any other Court of the United 
States or the District of Columbia, or from the Bar of any state, territory, 
commonwealth or possession of the United States while an investigation into 
allegations of misconduct is pending, shall, upon the filing with this Court of a 
certified or exemplified copy of the judgment or order accepting such disbar- 
ment on consent or resignation, cease to be permitted to practice before this 
Court and be stricken from the roll of attorneys admitted to practice before this 
Court. 

B. Any attorney admitted to practice before this Court shall, upon being 
disbarred on consent or resigning from the Bar of any other Court of the United 
States or the District of Columbia, or from the Bar of any state, territory, 
commonwealth or possession of the United States while an investigation into 
allegations of misconduct is pending, promptly inform the Clerk of this Court 
of such disbarment on consent or resignation. 


Rule IV. Standards for Professional Conduct. 


A. For misconduct defined in these Rules, and for good cause shown, and 
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after notice and opportunity to be heard, any attorney admitted to practice 
before this Court may be disbarred, suspended from practice before this Court, 
reprimanded or subjected to such other disciplinary action as the circum- 
stances may warrant. 

B. Acts or omissions by an attorney admitted to practice before this Court, 
individually or in concert with any other person or persons, which violate the 
Code of Professional Responsibility or Rules of Professional Conduct adopted 
by this Court shall constitute misconduct and shall be grounds for discipline, 
whether or not the act or omission occurred in the course of an attorney-client 
relationship. The Code of Professional Responsibility or Rules of Professional 
Conduct adopted by this Court is the Code of Professional Responsibility or 
Rules of Professional Conduct adopted by the highest court of the state in 
which this Court sits, as amended from time to time by that state court, except 
as otherwise provided by specific Rule of this Court after consideration of 
comments by representatives of bar associations within the state. 


Rule V. Disciplinary Proceedings. 


A. When misconduct or allegations of misconduct which, if substantiated, 
would warrant discipline on the part of an attorney admitted to practice before 
this Court shall come to the attention of a Judge of this Court, whether by 
complaint or otherwise, and the applicable procedure is not otherwise man- 
dated by these Rules, the Judge shall refer the matter to counsel for 
investigation and the prosecution of a formal disciplinary proceeding or the 
formulation of such other recommendation as may be appropriate. 

B. Should counsel conclude after investigation and review that a formal 
disciplinary proceeding should not be initiated against the respondent- 
attorney because sufficient evidence is not present, or because there is pending 
another proceeding against the respondent-attorney, the disposition of which 
in the judgment of the counsel should be awaited before further action by this 
Court is considered or for any other valid reason, counsel shall file with the 
Court a recommendation for disposition of the matter, whether by dismissal, 
admonition, deferral or otherwise setting forth the reasons therefor. 

C. To initiate formal disciplinary proceedings, counsel shall obtain an order 
of this Court upon a showing of probable cause requiring the respondent- 
attorney to show cause within 30 days after service of that order upon that 
attorney, personally or by mail, why the attorney should not be disciplined. The 
order to show cause shall include the Form A certification of all courts before 
which the respondent-attorney is admitted to practice, as specified in Form A 
appended to these Rules. 

D. Upon the respondent-attorney’s answer to the order to show cause, if any 
issue of fact is raised or the respondent-attorney wishes to be heard in 
mitigation, this Court shall set the matter for prompt hearing before one or 
more Judges of this Court, provided however that if the disciplinary proceeding 
is predicated upon the complaint of a Judge of this Court, the hearing shall be 
conducted before a panel of three other Judges of this Court appointed by the 
Chief Judge, or, if there are less than three Judges eligible to serve or the Chief 
Judge is the complainant, by the Chief Judge of the Court of Appeals for this 
Circuit. The respondent attorney shall execute the certification of all courts 
before that respondent attorney is admitted to practice, in the form specified, 
and file the certification with his or her answer. 
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Publisher’s Notes. 
The form referred to in this section follows 
the last rule in this appendix. 


Rule VI. Disbarment on Consent While Under Disciplinary Investiga- 
tion or Prosecution. 


A. Any attorney admitted to practice before this Court who is the subject of 
an investigation into, or a pending proceeding involving, allegations of mis- 
conduct may consent to disbarment, but only by delivering to this Court an 
affidavit stating that the attorney desires to consent to disbarment and that: 

1. the attorney’s consent is freely and voluntarily rendered; the attorney 
is not being subjected to coercion or duress; the attorney is fully aware of the 
implication of so consenting; 

2. the attorney is aware that there is a presently pending investigation or 
proceeding involving allegations that there exist grounds for the attorney’s 
discipline the nature of which the attorney shall specifically set forth; 

3. the attorney acknowledges that the material facts so alleged are true, 
and 

4. the attorney so consents because the attorney knows that if charges 
were predicated upon the matters under investigation, or if the proceeding 
were prosecuted, the attorney could not successfully defend himself. 

B. Upon receipt of the required affidavit, this Court shall enter an order 
disbarring the attorney. 

C. The order disbarring the attorney on consent shall be a matter of public 
record. However, the affidavit required under the provision of this Rule shall 
not be publicly disclosed or made available for use in any other proceeding 
except upon order of this Court. 


Rule VII. Reinstatement. 


A. After Disbarment or Suspension. An attorney suspended for three months 
or less shall be automatically reinstated at the end of the period of suspension 
upon the filing with the Court of an affidavit of compliance with the provisions 
of the order. An attorney suspended for more than three months or disbarred 
may not resume practice until reinstated by order of this Court, except as 
provided in Rule XI(H). 

B. Time of Application Following Disbarment. A person who has been 
disbarred after hearing or by consent may not apply for reinstatement until 
the expiration of at least five years from the effective date of the disbarment. 

C. Hearing on Application. Petitions for reinstatement by a disbarred or 
suspended attorney under this Rule shall be filed with the Chief Judge of this 
Court. Upon receipt of the petition, the Chief Judge shall promptly refer the 
petition to counsel and shall assign the matter for prompt hearing before one 
or more judges of this Court, provided however that if the disciplinary 
proceeding was predicated upon the complaint of a Judge of this Court, the 
hearing shall be conducted before a panel of three other Judges of this Court 
appointed by the Chief Judge, or if there are less than three Judges eligible to 
serve or the Chief Judge was the complainant, by the Chief Judge of the Court 
of Appeals for this Circuit. The Judge or Judges assigned to the matter shall 
within 30 days after referral schedule a hearing at which the petitioner shall 
have the burden of demonstrating by clear and convincing evidence that he has 
the moral qualifications, competency and learning in the law required for 
admission to practice law before this Court and that his resumption of the 
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practice of law will not be detrimental to the integrity and standing of the bar 
or to the administration of justice, or subversive of the public interest. 

D. Duty of Counsel. In all proceedings upon a petition for reinstatement, 
cross-examination of the witness of the respondent-attorney and the submis- 
sion of evidence, if any, in opposition to the petition shall be conducted by 
counsel. 

E. Deposit for Cost of Proceeding. Petitions for reinstatement under this Rule 
shall be accompanied by an advance cost deposit in an amount to be set from time 
to time by the Court to cover anticipated costs of the reinstatement proceeding. 
(On October 15, 2009, the Court set the deposit amount at $5,000.) 1 

F. Conditions of Reinstatement. If the petitioner is found unfit to resume the 
practice of law, the petition shall be dismissed. If the petitioner is found fit to 
resume the practice of law, the judgment shall reinstate him, provided that the 
judgment may make reinstatement conditional upon the payment of all or part 
of the costs of the proceedings, and upon the making of partial or complete 
restitution to parties harmed by the petitioner whose conduct led to the 
suspension or disbarment. Provided further, that if the petitioner has been 
suspended or disbarred for five years or more, reinstatement may be condi- 
tioned, in the discretion of the Judge or Judges before whom the matter is 
heard, upon the furnishing of proof of competency and learning in the law, 
which proof may include certification by the bar examiners of a state or other 
jurisdiction of the attorney’s successful completion of an examination for 
admission to practice subsequent to the date of suspension or disbarment. 

G. Successive Petitions. No petition for reinstatement under this Rule shall 
be filed within one year following an adverse judgment upon a petition for 
reinstatement filed by or on behalf of the same person. 


Rule VIII. Attorneys Specifically Admitted. 


Whenever an attorney applies to be admitted or is admitted to this Court for 
purpose of a particular proceeding (pro hac vice), the attorney shall be deemed 
thereby to have conferred disciplinary jurisdiction upon this Court for any 
alleged misconduct of that attorney arising in the course of or in the 
preparation for such proceeding. 


Rule IX. Service of Papers and Other Notices. 


Service of an order to show cause instituting a formal disciplinary proceed- 
ing shall be made by personal service or by registered or certified mail 
addressed to the respondent-attorney at the address shown in the most recent 
registration filed pursuant to Rule XI(F) hereof. Service of any other papers or 
notices required by these Rules shall be deemed to have been made if such 
paper or notice is addressed to the respondent-attorney at the address shown 
on the most recent registration statement filed pursuant to Rule XI(F) hereof, 
or to counsel or the respondent’s attorney at the address indicated in the most 
recent pleading or other document filed by them in the course of any 
proceeding. 


Rule X. Appointment of Counsel. 


Whenever counsel is to be appointed pursuant to these Rules to investigate 


1 On October 15, 2009 the Judges of the Eastern District unanimously voted that the amount of 
advance cost deposit should be $5,000 in our District. 
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allegations of misconduct or prosecute disciplinary proceedings or in conjunc- 
tion with a reinstatement petition filed by a disciplined attorney, this Court 
shall appoint as counsel the disciplinary agency of the Supreme Court of 
Arkansas, wherein this Court sits, or the attorney maintains his principal 
office in the case of the Courts of Appeal or other disciplinary agency having 
jurisdiction. If no such disciplinary agency exists or such disciplinary agency 
declines appointment, or such appointment is clearly inappropriate, this Court 
shall appoint as counsel one or more members of the Bar of this Court to 
investigate allegations of misconduct or to prosecute disciplinary proceedings 
under these Rules, provided, however, that the respondent-attorney may move 
to disqualify an attorney so appointed who is or has been engaged as an 
adversary of the respondent-attorney in any matter. Counsel, once appointed, 
may not resign unless permission to do so is given by this Court. 


Rule XI. Periodic Assessment of Attorneys; Registration Statements. 


A. Every attorney admitted to practice before this Court shall pay to the 
Clerk of the United States District Court an annual fee of $5 for each fiscal 
year. The first payment will be due October 1, 1980. Said fee shall be used to 
pay the cost of disciplinary administration and enforcement under these Rules, 
(but only by those courts which have adopted these rules and have required 
registration and assessment) or as provided in Rule 83.6 of these Local Rules. 

B. An attorney admitted to practice before this Court as well as one or more 
other courts of the United States shall be required to make only a single 
payment of the fee prescribed hereunder in any fiscal year regardless of the 
number of Courts of the United States to which he may be admitted. 

C. Any attorney who fails to pay the fee required under (A) above within 90 
days shall be summarily suspended, provided a notice of delinquency has been 
forwarded to him by certified mail, return receipt requested, addressed to his 
last known business address at least 30 days prior to such suspension. 

D. Any attorney suspended under the provisions of (D) above shall be 
reinstated without further order upon payment of all arrears and a penalty of 
$15.00 per year from the date of his last payment to the date of his request for 
reinstatement. 

EK. To facilitate the collection of the annual fee provided for in (A) above, 
every person required by this Rule to pay an annual fee shall, on or before 
January 1st of every year, commencing January 1, 1981, file with the Clerk of 
the United States District Court a registration statement, on a form prescribed 
by the Clerk of the United States District Court setting forth his current 
residence and office addresses; the bars of all states, territories, districts, 
commonwealths or possessions or other Courts of the United States to which 
the attorney is admitted. In addition to such statement, every attorney subject 
to these Rules shall file with the Clerk, United States District Court, a 
supplemental statement of any change in the information previously submit- 
ted within 30 days of such change. All persons first becoming subject to these 
Rules by admission to practice before this Court after October 1, 1980, shall file 
the statement required by this Rule at the time of admission and shall pay the 
fee prescribed by (A) and (C) above for the fiscal year then in effect without 
proration. 

F. Within 30 days of the receipt of a statement and payment or a supplement 
thereto filed by an attorney in accordance with the provisions of (A) and (F) 
above, the Clerk of the United States District Court shall acknowledge receipt 
thereof, on a form prescribed for that purpose, in order to enable the attorney 
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on request to demonstrate compliance with the requirements of (A) and (F) 
above. 

G. Any attorney who fails to file the statement or supplement thereto in 
accordance with the requirements of (F) above shall be summarily suspended, 
provided a notice of delinquency has been forwarded to him by certified mail, 
return receipt requested, addressed to his last known business address at least 
30 days prior to such suspension. He shall remain suspended until he shall 
have complied therewith, whereupon he shall become reinstated without 
further order. 

H. An attorney who has retired or is not engaged in the practice of law 
before a Court of the United States may advise the Clerk of the United States 
District Court in writing that he desires to assume inactive status and 
discontinue the practice of law before the Courts of the United States. Upon 
the filing of such notice, the attorney shall no longer be eligible to practice law 
in this Court. An attorney who is retired or on inactive status shall not be 
obligated to pay the annual fee imposed by this Rule upon active practitioners. 

I. Upon the filing of a notice to assume inactive status, the attorney shall be 
removed from the roll of those classified as active until and unless he requests 
and is granted reinstatement to the active rolls. Reinstatement shall be 
granted (unless the attorney is subject to an outstanding order of suspension 
of disbarment or has been on inactive status for five years or more) upon the 
payment of any assessment in effect for the year the request is made and any 
arrears accumulated prior to the transfer to inactive status. Attorneys who 
have been suspended or on inactive status for over five years before filing a 
petition for reinstatement to active status may be required in the discretion of 
this Court, to establish proof of competency and learning in the law. The proof 
may include evidence that the attorney has continued to engage in the practice 
of law in good standing in another jurisdiction or before any other court or 
certification by the Bar Examiners of a state or other jurisdiction in which the 
attorney is admitted to practice, or his successful completion of an examination 
for admission to practice subsequent to the date of suspension or transfer to 
inactive status. 

J. The Clerk of Court for the Eastern District shall monitor the fund and 
make a written report of the use of the fund and the fund balance remaining 
to the judges and magistrate judges of the Eastern and Western Districts by 
the fourteenth day of each month. 


Rule XII. Payment of Fees and Costs. 


At the conclusion of any disciplinary investigation or prosecution, if any, 
under these Rules, counsel may make application to this Court for an order 
awarding reasonable fees and reimbursing costs expended in the course of such 
disciplinary investigation or prosecution. Any such order shall be submitted to 
the Clerk, United States District Court, which shall pay the amount required 
thereunder from the funds collected pursuant to Rule XI(A) hereof. 


Rule XIII. Duties of the Clerk. 


A. Upon being informed that an attorney admitted to practice before this 
Court has been convicted of any crime, the Clerk of this Court shall determine 
whether the clerk of the court in which such conviction occurred has forwarded 
a certificate of such conviction to this Court. If a certificate has not been so 
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forwarded, the Clerk of this Court shall promptly obtain a certificate and file 
it with this Court. 

B. Upon being informed that an attorney admitted to practice before this 
Court has been subjected to discipline by another court, the Clerk of this Court 
shall determine whether a certified or exemplified copy of the disciplinary 
judgment or order has been filed with this Court, and, if not, the Clerk shall 
promptly obtain a certified or exemplified copy of the disciplinary judgment or 
order and file it with this Court. 

C. Whenever it appears that any person convicted of any crime or disbarred 
or suspended or censured or disbarred on consent by this Court is admitted to 
practice law in any other jurisdiction or before any other court, the Clerk of 
this Court shall, within fourteen (14) days of that conviction, disbarment, 
suspension, censure or disbarment on consent, transmit to the disciplinary 
authority in such other jurisdiction, or for such other court, a certificate of the 
conviction or a certified exemplified copy of the judgment or order of disbar- 
ment, suspension, censure or disbarment on consent, as well as the last known 
office and residence addresses of the defendant or respondent. 

D. The Clerk of this Court shall, likewise, promptly notify the National 
Discipline Data Bank operated by the American Bar Association of any order 
imposing public discipline upon any attorney admitted to practice before this 
Court. 


Rule XIV. Jurisdiction. 


Nothing contained in these Rules shall be construed to deny to this Court 
such powers as are necessary for the Court to maintain control over proceed- 
ings conducted before it, such as proceedings for contempt under Title 18 of the 
United States Code or under Rule 42 of the Federal Rules of Criminal 
Procedure. 


Rule XV. Pending Proceedings. 


Any formal disciplinary proceeding pending before this Court on the effec- 
tive date of these Rules shall be concluded under the procedure existing prior 
to the effective date of these Rules. 
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APPENDIX TO DISCIPLINARY ENFORCEMENT 
RULES 


FORM A 
DECLARATION OF ADMISSIONS TO PRACTICE 


Tae eee ea Te Disciplinary No. 


a OT eee ee ani the’attérney who hasbeen served 
with an order to show cause why disciplinary action should not be taken in 
the above captioned matter. 


I am a member of the bar of this court. 


I have been admitted to practice before the following state and federal 
courts, in the years, and under the license record numbers shown below: 


I declare under penalty of perjury that the foregoing is true and correct. 
PRECULECONie: ot a hey 
(Date) Signature 


(Full name — typed or printed) 


(Address of Record) 


This declaration must be signed, and delivered to the Court with the 
attorney’ answer to the order to show cause or any waiver of an answer. 
Failure to return this declaration may subject an attorney to further 
disciplinary action. Under 28 U.S.C. Sec. 1746, this declaration under 
penalty of perjury has the same effect as a sworn declaration made under 
oath. 


Publisher’s Notes. This form is refer- 
enced in Rule V. 
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INDEX TO RULES OF THE U.S. DISTRICT COURT 
FOR THE EASTERN AND WESTERN DISTRICTS 


A 


ACTIONS. 

Assignment of actions and 
proceedings, US Dist Rule 40.1. 

Class actions, US Dist Rule 23.1. 


ADMINISTRATIVE RECORD. 
Action to review. 
Exempt from scheduling order, US 
Dist Rule 16.2. 


ADMINISTRATIVE SUMMONS OR 
SUBPOENA. 
Action to enforce or quash. 
Scheduling order, exempt from, US 
Dist Rule 16.2. 


ADMISSIONS. 
Requests for admissions. 
Answers, objections, combining with 
other discovery, US Dist Rule 
3331, 


APPELLATE COURTS. 
Remanded by appellate court. 
Effect, US Dist Rule 83.4. 


APPENDIX. 
Model federal rules of disciplinary 
enforcement. 
General provisions. 
See MODEL FEDERAL RULES 
OF DISCIPLINARY 
ENFORCEMENT. 


APPLICABILITY OF RULES. 
Bankruptcy judges, US Dist Rule 
83.1. 


ARBITRATION. 
Action to enforce award. 
Scheduling order, exempt from, US 
Dist Rule 16.2. 


ASSESSMENTS. 
Out-of-pocket expenses, US Dist 
Rule 83.6. 


ASSIGNMENTS. 
Actions and proceedings, US Dist 
Rule 40.1. 


ATTORNEYS AT LAW. 
Admission to practice. 
Eligibility, US Dist Rule 83.5(b). 


ATTORNEYS AT LAW —Cont’d 
Admission to practice —Cont’d 

Procedure, US Dist Rule 83.5(c). 

Pro hac vice, US Dist Rule 83.5(d). 

Special or limited appearance, US 
Dist Rule 83.5(d). 

Appointed counsel. 

Forma pauperis cases. 

Procedure and requirements for 
appointment, US Dist Rule 
83.7. 

Reimbursement of out-of-pocket 
expenses. 

See REIMBURSEMENT OF 
OUT-OF-POCKET 
EXPENSES. 

Communications with court, US 

Dist Rule 7.3. 

Composition of bar, US Dist Rule 

83.5(a). 

Disbarment and discipline. 

Uniform federal rules of disciplinary 
enforcement. 

Adopted, US Dist Rule 83.5(e). 

Expenses. 

Reimbursement of out-of-pocket 
expenses, US Dist Rule 83.6. 

Disciplinary proceedings, US Dist 
Enf Rule XII. 

Fees, US Dist Rule 54.1. 
Forma pauperis cases. 

Appointment of counsel. 

Procedure and requirements for 
appointment, US Dist Rule 
robs yl 

Model federal rules of disciplinary 
enforcement. 

See MODEL FEDERAL RULES OF 
DISCIPLINARY 
ENFORCEMENT. 

Pro hac vice, US Dist Rule 83.5(d). 
Stipulations by counsel, US Dist 

Rule 7.4. 

United States Attorney. 

Communications by regarding 
persons sentenced by court, US 
Dist Rule 83.8. 

Withdrawal, US Dist Rule 83.5(f). 


Index 
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INDEX 


B 


BANKRUPTCY JUDGES. 
References, US Dist Rule 83.1. 
Role of judge, US Dist Rule 83.1. 


BONDS, SURETY. 
Bondsmen, US Dist Rule 4.3. 
Costs, US Dist Rule 4.2. 


BROADCASTING IN COURTROOM 
AND ENVIRONS RESTRICTED, 
US Dist Rule 83.2. 


C 


CAMERAS IN COURTROOM. 
Restrictions, US Dist Rule 83.2. 


CIVIL RIGHTS. 
Incarcerated persons. 
Complaint forms for actions by, US 
Dist Rule 9.1. 


CLASS ACTIONS, US Dist Rule 23.1. 


CLERKS OF COURT. 

Deposit of registry funds in 
interest-bearing accounts, US 
Dist Rule 67.1. 

Designation of filing offices, US Dist 
Rule 77.1. 

Location of offices, US Dist Rule 
Figo 

Model federal rules of disciplinary 
enforcement. 

Duties of clerk, US Dist Enf Rule 
XII. 
Office hours, US Dist Rule 77.1. 


COMMUNICATIONS WITH COURT, 
US Dist Rule 7.3. 


COMPLAINTS. 
Forms for actions by incarcerated 
persons, US Dist Rule 9.1. 


COMPROMISE AND 
SETTLEMENT. 

Notice of settlement, US Dist Rule 
41.1. 


CONTINUANCES, US Dist Rule 7.5. 


COSTS, US Dist Rule 4.2. 
Bonds, surety, US Dist Rule 4.2. 
Model federal rules of disciplinary 
enforcement. 
Payment of fees and costs, US Dist 
Enf Rule XII. 
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DISCIPLINARY ENFORCEMENT 
RULES. 

See MODEL FEDERAL RULES OF 
DISCIPLINARY ENFORCEMENT. 


DOCKETS. 
Class action dockets, US Dist Rule 
Zaul 


EK 


ELECTRONIC FILING OF 
DOCUMENTS, US Dist Rule 5.1. 


ELECTRONIC SERVICE OF 
DOCUMENTS, US Dist Rule 5.2. 


EMINENT DOMAIN. 

Land condemnation proceedings, 
US Dist Rule 71A.1. 

Scheduling order, exempt from, US 
Dist Rule 16.2. 


EVIDENCE. 
Withdrawal of papers and exhibits, 
US Dist Rule 79.1. 


EXHIBITS. 
Reimbursement of out-of-pocket 
expenses. 
See REIMBURSEMENT OF 
OUT-OF-POCKET EXPENSES. 
Withdrawal of papers and exhibits, 
US Dist Rule 79.1. 


EXPENSES. 
Out-of-pocket expenses. 
Reimbursement of out-of-pocket 
expenses. 
See REIMBURSEMENT OF 
OUT-OF-POCKET 
EXPENSES. 


F 


FEDERAL RULES OF CIVIL 
PROCEDURE. 

Exemptions from mandates of 
federal rules of civil procedure 
16, US Dist Rule 16.2. 

Time for filing under federal rules 
of civil procedure 5(d), US Dist 
Rule 5.4. 
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FEDERAL RULES OF 
DISCIPLINARY 
ENFORCEMENT. 

See MODEL FEDERAL RULES OF 
DISCIPLINARY ENFORCEMENT. 


FEES. 
Attorney’s fees, US Dist Rule 54.1. 
Model federal rules of disciplinary 
enforcement. 
Payment of fees and costs, US Dist 
Enf Rule XII. 


FORECLOSURE. 
Scheduling order, exempt from, US 
Dist Rule 16.2. 


FORMA PAUPERIS. 
Appointment of counsel, US Dist 
Rule 83.7. 


H 


HABEAS CORPUS. 

Complaint forms for actions by 
incarcerated persons, US Dist 
Rule 9.1. 

Scheduling order. 

Exempt from, US Dist Rule 16.2. 


I 


INITIAL CONFERENCES. 

Exemption from mandates of 
federal rules of civil procedure 
16, US Dist Rule 16.2. 


INTEREST-BEARING ACCOUNTS. 
Deposit of registry funds by clerk, 
US Dist Rule 67.1. 


INTERROGATORIES. 
Answers, objections, US Dist Rule 
33.1: 


JUDGES. 
Bankruptcy judges, US Dist Rule 
Sant: 


JUDGMENTS. 

Satisfaction of judgments, US Dist 
Rule 58.2. 

Summary judgment motion, US Dist 
Rule 56.1. 


JURISDICTION. 

Model federal rules of disciplinary 
enforcement, US Dist Enf Rule 
XIV. 


INDEX 


JURISDICTION —Cont’d 
United States magistrate judges. 
Civil consent jurisdiction, US Dist 
Rule 72.1(X). 
Misdemeanor jurisdiction, US Dist 
Rule 72.1(1). 


JURY. 
Conditions for juror contact, US 
Dist Rule 47.1. 


M 


MAGISTRATE JUDGES. 
Civil consent jurisdiction, US Dist 
Rule 72.1(X). 
Commitment to another district, 
US Dist Rule 72.1(ID). 
Criminal pretrial, US Dist Rule 
72. 1(IV). 
Dismissal. 
Motions to dismiss, US Dist Rule 
72.1(VD). 
Dispositive matters, US Dist Rule 
72.1(VIIT1). 
Forfeiture of collateral, US Dist 
Rule 72.1(11). 
Habeas corpus, US Dist Rule 72.1(V). 
Jurisdiction. 
Civil consent jurisdiction, US Dist 
Rule 72.1(X). 
Misdemeanor jurisdiction, US Dist 
Rule 72.1(D. 
Master references, US Dist Rule 
72.1(TX). 
Motions to dismiss, US Dist Rule 
72.1(VD. 
Other reviewable matters, US Dist 
Rule 72.1(X1). 
Prisons and prisoners. 
Reference of dispositive matters, US 
Dist Rule 72.1(VIID. 
Reference of non-dispositive 
matters, US Dist Rule 72.1(VII). 
Referrals authorized, US Dist Rule 
72.1(XI1). 
Subpoenas, US Dist Rule 72.1(V). 
Writs, US Dist Rule 72.1(V). 


MEDIA COVERAGE OF COURT 
PROCEEDINGS. 

Restrictions in courtroom and 
environs, US Dist Rule 83.2. 


MODEL FEDERAL RULES OF 
DISCIPLINARY 
ENFORCEMENT. 

Admission to practice. 

Attorneys specifically admitted, US 
Dist Enf Rule VIII. 


Index 
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MODEL FEDERAL RULES OF O 
DISCIPLINARY 
ENFORCEMENT —Cont’d ORDERS. 


Adoption, US Dist Rule 83.5(e). 
Appointment of counsel, US Dist 
Enf Rule X. 
Attorneys convicted of crimes, US 
Dist Enf Rule I. 
Costs. 
Payment of fees and costs, US Dist 
Enf Rule XII. 
Disbarment. 
On consent or resignation in other 
courts, US Dist Enf Rule ITI. 
On consent while under disciplinary 
investigation or prosecution, US 
Dist Enf Rule VI. 
Reinstatement after disbarment or 
suspension, US Dist Enf Rule 
VII. 
Disciplinary proceedings, US Dist 
Enf Rule V. 
Discipline imposed by other courts, 
US Dist Enf Rule II. 
Duties of clerk, US Dist Enf Rule 
XIII. 
Fees. 
Payment of fees and costs, US Dist 
Enf Rule XII. 
Jurisdiction, US Dist Enf Rule XIV. 
Payment of fees and costs, US Dist 
Enf Rule XII. 
Pending proceedings, US Dist Enf 
Rule XV. 
Periodic assessment of attorneys, 
US Dist Enf Rule XI. 
Registration statements, US Dist 
Enf Rule XI. 
Reinstatement, US Dist Enf Rule VII. 
Service of papers and other 
notices, US Dist Enf Rule IX. 
Standards for professional 
conduct, US Dist Enf Rule IV. 


MOTIONS, US Dist Rule 7.2. 
Summary judgment motion, US Dist 
Rule 56.1. 
United States magistrate judges. 
Motions to dismiss, US Dist Rule 
72.1(V1). 


N 


NOTICE. 
Settlement, US Dist Rule 41.1. 


Mandate of an appellate court, US 
Dist Rule 83.4. 


E 


PHOTOGRAPHS. 

Photographing in courtroom and 
environs restricted, US Dist 
Rule 83.2. 


PLEADINGS, US Dist Rule 5.5. 

Electronic filing, US Dist Rule 5.1. 

Electronic service, US Dist Rule 5.2. 

Extension of time to plead, US Dist 
Rule 6.2. 


PLEAS. 
United States magistrate judges. 
Criminal pretrial, US Dist Rule 
72.1(IV). 


PRE-TRIAL CONFERENCES, US 
Dist Rule 16.1. 
Pre-trial conference information 
sheets. 
Outline and contents, US Dist Rule 
tour 


PRETRIAL DISCLOSURE SHEET. 

Outline for Fed. R. Civ. P. 26(a)(3) 
pretrial disclosure sheet, US 
Dist Rule 26.2. 


PRISONS AND PRISONERS. 
Communications by U.S. attorney 
regarding persons sentenced 
by court, US Dist Rule 83.1. 
United States magistrate judges. 
Dispositive matters. 
Prisoner petitions, US Dist Rule 
72.1(VIID). 


PRODUCTION. 
Requests for. 
Answers, objects, US Dist Rule 33.1. 


PRO SE ACTIONS. 
Scheduling order. 
Exempt from, US Dist Rule 16.2. 


R 


RADIO. 

Broadcasting in courtroom and 
environs restricted, US Dist 
Rule 83.2. 
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REAL PROPERTY. STUDENT LOANS. 

Land condemnation proceedings, Action to recover benefits or 
US Dist Rule 71A.1. collect. 


RECORDS. 

Removal of files or withdrawal of 
papers and exhibits, US Dist 
Rule 79.1. 


REGISTRY OF COURT. 

Deposit of funds by clerk in 
interest-bearing accounts, US 
Dist Rule 67.1. 


REIMBURSEMENT OF 
OUT-OF-POCKET EXPENSES. 

Assessment for expenses, US Dist 
Rule 83.6. 

Disciplinary proceedings, US Dist 
Enf Rule XII. 


REPORTS. 
Outline for Fed. R. Civ. P. 26(f) 
report, US Dist Rule 26.1. 


S 


SATISFACTION OF JUDGMENTS, 
US Dist Rule 58.2. 


SCHEDULING ORDERS. 

Exemptions from mandates of 
federal rules of civil procedure 
16, US Dist Rule 16.2. 

Initial scheduling order, US Dist 
Rule 16.1. 


SERVICE OF PROCESS, US Dist 
Rule 4.1. 

Electronic service of documents, 
US Dist Rule 5.2. 

Model federal rules of disciplinary 
enforcement. 

Service of papers and other notices, 
US Dist Enf Rule IX. 


SETTLEMENT. 
Notice of settlement, US Dist Rule 
Al.1. 


STIPULATIONS BY COUNSEL, US 
Dist Rule 7.4. 


Scheduling order, exempt from, US 
Dist Rule 16.2. 


SUBPOENAS. 
United States magistrate judges, 
US Dist Rule 72.1(V). 


SUMMARY JUDGMENT. 
Motions, US Dist Rule 56.1. 


SURETIES, US Dist Rule 4.3. 
T 


TELEVISION. 

Televising in courtroom and 
environs restricted, US Dist 
Rule 83.2. 


TIME. 
Clerks of court. 
Office hours, US Dist Rule 77.1. 
Extension of time to plead, US Dist 
Rule 6.2. 
Filing under federal rules of civil 
procedure 5(d), US Dist Rule 5.4. 


U 


UNITED STATES ATTORNEY. 

Communications regarding 
persons sentenced by court, US 
Dist Rule 83.8. 


UNITED STATES BANKRUPTCY 
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RULES FOR THE UNITED STATES COURT OF 
APPEALS FOR THE EIGHTH CIRCUIT 


(Revised Dec. 1, 1998; Apr. 1, 2001; Feb. 1, 2002; Dec. 1, 2002; Dec.28, 2005; Dec. 1, 
2008; Dec. 1, 2009; Oct. 1, 2010; Dec. 1, 2016; Nov 1, 2021.) 


Preface 

TITLE I. Applicability of Rules 

TITLE Il. Appeal from a Judgment or Order of District Court 

TITLE III. Review of a Decision of the United States Tax Court 

TITLE IV. Review or Enforcement of an Order of an Administrative Agency, Board, Commission, 
or Officer 

TITLE V. Extraordinary Writs 

TITLE VI. Habeas Corpus; Proceedings in Forma Pauperis 

TITLE VII. General Provisions 


Preface 


Based on Rule 47 of the Federal Rules of Appellate Procedure (FRAP), this 
court adopts the Eighth Circuit Rules of Appellate Procedure (8th Cir. R.), 
governing appeals to the court on and after October 1, 2010. 

The Eighth Circuit Rules of Appellate Procedure suppiement the Federal 
Rules of Appellate Procedure. Counsel should be familiar with both sets of 
rules and the federal statutes governing appeals, particularly 28 U.S.C. 
§§ 1291 and 1292. 

For the convenience of counsel, the Eighth Circuit Rules are numbered to 
correspond to the Federal Rules of Appellate Procedure. 


TITLE I. APPLICABILITY OF RULES 


(See FRAP, Rules 1, 2) 


TITLE II. APPEAL FROM A JUDGMENT OR ORDER OF 
DISTRICT COURT 


(See FRAP, Rules 3 to 12) 


Rule 

Rule 3A. (Reserved.) 

Rule 3B. (Reserved.) 

Rule 3C. Dismissal for failure to prosecute 
Rule 10A. Exhibits 

Rule 11A. Transmission of the record on appeal 
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Rule 3A. (Reserved.) 
Rule 3B. (Reserved.) 


Rule 3C. Dismissal for failure to prosecute 


If an appellant fails to comply with the Federal Rules of Appellate Procedure 
or these rules, the clerk will notify the appellant and appellant’s counsel that 
the appeal will be dismissed for want of prosecution unless appellant remedies 
the default within 14 days after the clerk issues the notice. If the appellant 
fails to comply within the 14-day period, the clerk will enter an order 
dismissing the appeal for want of prosecution and issue a certified copy of the 
order as the mandate to the clerk of the district court. After the appeal has 
been dismissed under this rule, there is no remedy for default except by order 
of the court. The dismissal of an appeal will not limit the court’s authority to 
take disciplinary action against defaulting counsel in appropriate cases. 


RESEARCH REFERENCES 


Cross References. 
FRAP 3(a)(2). 


Rule 10A. Exhibits 


(a) Duty of Appellant. Subject to subparagraph (b) of 8 Cir. R.10A, 
appellant must ensure that all trial exhibits and all relevant pre-trial exhibits, 
or copies thereof, are submitted to the clerk of the court appeals no later than 
the filing of appellant’s opening brief. If the trial exhibits and the relevant 
pre-trial exhibits were retained by the district court, appellant must ask the 
clerk of the district court to forward the exhibits to the clerk of the court of 
appeals. If the trial exhibits and the relevant pre-trial exhibits were not 
retained by the district court, appellant must prepare and submit a separate 
appendix containing the exhibits, or copies thereof. In the event appellant fails 
either to ask the district court to transmit the exhibits or to prepare a separate 
appendix of exhibits, the appellee may take steps to ensure that all trial 
exhibits and all relevant pretrial exhibits, or copies thereof, are submitted to 
the clerk of the court of appeals no later than the filing of appellee’s brief. In 
pro se cases, the district court will transmit the exhibits, and no separate 
appendix of exhibits is required. See 8 Cir. R. 30A(a)(2). 

(b) Physical Exhibits. Physical exhibits should not be filed with the clerk of 
this court unless they are referred to in the brief and examination of the 
exhibits would aid the court in resolving an issue raised on appeal. Counsel 
should contact the clerk before submitting unusually bulky or large physical 
exhibits. In a criminal case, evidence such as firearms and drugs may be filed 
only with leave of court. 


Rule 11A. Transmission of the record on appeal 

A certified copy of all docket entries in the proceeding below must be 
transmitted to the court in place of the entire record. See FRAP 11(e). The 
appellant’s brief is due 40 days after filing of the docket entries. See FRAP 
31(a)(1). 
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RESEARCH REFERENCES 


Cross References. 
FRAP 11(e), 30, 31(a); 8th Cir. R. 30A. 


TITLE Ill. REVIEW OF A DECISION OF THE UNITED 
STATES TAX COURT 


(See FRAP, Rules 13, 14) 
TITLE IV. REVIEW OR ENFORCEMENT OF AN ORDER 


OF AN ADMINISTRATIVE AGENCY, BOARD, 
COMMISSION, OR OFFICER 


(See FRAP, Rules 15 to 20) 


TITLE V. EXTRAORDINARY WRITS 


Rule 
Rule 21A. Petitions for writs of mandamus and prohibition 


(See FRAP, Rule 21) 


Rule 21A. Petitions for writs of mandamus and prohibition 


Within 14 days after the filing of the petition, or as the court orders, the court 
must either dismiss the petition or direct that an answer be filed. 


RESEARCH REFERENCES 


Cross References. 
FRAP 21. 


TITLE VI. HABEAS CORPUS; PROCEEDINGS IN 
FORMA PAUPERIS 


(See FRAP, Rules 22 to 24) 


Rule 
Rule 22A. Death penalty cases 
Rule 22B. Second or Successive Habeas Corpus and Section 2255 Proceedings 


Rule 22A. Death penalty cases 


(a) Notice to the Clerk. The state attorney general or United States attorney 
must notify the clerk of the court promptly by telephone, fax or electronic filing 
when a warrant for execution is issued. The notice should provide the name of 
the prisoner and the time and date of the scheduled execution. Upon receipt of 
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the notice, the clerk will contact the prisoner’s. counsel to determine the 
prisoner’s plan for litigation. 

(b) Emergency Nature of the Proceedings. The clerk will treat all pleadings 
filed after the issuance of a warrant for execution as emergency matters. 
Where the length or nature of the documents makes electronic filing through 
CM/ECF impractical, the documents must be filed with the clerk and served on 
opposing counsel by overnight delivery service or hand-delivery. All counsel 
must provide the clerk with home and other telephone numbers where they 
may be reached after regular business hours. The clerk will maintain business 
hours as may be required to facilitate the court’s consideration of the 
proceedings. 

(c) Required Information. In an application for second or successive habeas 
relief, the prisoner must provide the following information: 

(1) the grounds for relief; 

(2) a list of all pending litigation in federal or state court; 

(3) the captions and case numbers of all previous habeas proceedings, 
including appeals to this court and certiorari petitions to the United States 
Supreme Court, and citations to any published state or federal court 
opinions; 

(4) the outcome of all previous habeas petitions, including whether any 
prior petition was dismissed without prejudice or for failure to exhaust state 
remedies; and 

(5) copies of all state or federal court opinions or judgments relating to the 
conviction and sentence if the opinions or judgments are not available 
electronically through PACER or Westlaw. 

(d) Motions for Stay. A motion for a stay of execution should be prepared as 
a separate document and should be filed simultaneously with the application 
for second or successive habeas relief. 

(e) Responses and Replies. Upon receipt of an application for a second or 
successive habeas or a motion for stay of execution, the clerk will contact the 
state attorney general or the United States attorney and set a deadline for a 
response to the application or motion. If counsel for the petitioner wishes to file 
a reply, counsel should contact the clerk and obtain a filing deadline. 

(f) Other Challenges to an Execution. Within 24 hours of its filing in United 
States district court, the petitioner must provide the clerk with a copy of any 
complaint in any civil action which challenges or seeks to stay the execution. 
Respondent and petitioner must promptly furnish the clerk with all subse- 
quent pleadings in the matter, and petitioner must promptly notify the clerk of 
any opinion or dispositive order in the matter. 


RESEARCH REFERENCES 


Cross References. 
FRAP 22. 


Rule 22B. Second or Successive Habeas Corpus and Section 2255 
Proceedings 


(a) In any application for second or successive habeas corpus relief or for 
second or successive motion under 28 U.S.C. § 2255 which is filed in this court, 
the petitioner or movant must provide the following information: 

(1) the grounds for relief; 
(2) if available, the filing dates, captions, docket numbers, and courts 
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where all prior habeas proceedings or section 2255 motions and appeals were 
filed; and 

(3) the outcome of all former habeas proceedings or section 2255 motions 
and appeals, including whether any prior petition was dismissed without 
prejudice or for failure to exhaust state remedies. 

(b) The clerk will electronically serve a copy of the application for second or 
successive habeas petition or section 2255 motion on the appropriate state 
attorney general or United States attorney. 

(c) The state attorney general or United States attorney must file a response 
within 14 days of receipt of the application for second or successive habeas 
petition or section 2255 motion. The response must include: 

(1) a brief response to the grounds for relief stated by petitioner or 
movant; 

(2) information petitioner or movant has not supplied under Rule 
22B(a)(2) and (3) of these local rules; and 

(3) copies of orders and memorandum opinions in all former habeas 
proceedings and section 2255 motions filed by petitioner or movant if the 
orders and opinion are not available electronically through PACER or 

Westlaw. 

(d) Applications and responses are limited to 20 pages. 


TITLE VII. GENERAL PROVISIONS 
(See FRAP, Rules 25 to 48) 


Rule 

Rule 25A. Electronic (CM/ECF) and Facsimile Filing; Electronic Noticing and Service 
Rule 25B. Filing by Pro Se Litigants Who Are Not Registered CM/ECF Filers 
Rule 26.1A. Corporate Disclosure Statement 

Rule 27A. Orders 

Rule 27B. Filing Notices of Appeal and Motions to Withdraw in Criminal Cases 
Rule 28A. Briefs 

Rule 29A. Briefs of an amicus curiae 

Rule 30A. Designated record on appeal 

Rule 32A. Briefs and Reply Briefs Responding to Multiple Briefs 

Rule 32.1A. Citation of unpublished opinions 

Rule 34A. Screening for oral argument 

Rule 34B. Argument calendar 


Rule 35A. 
Rule 39A. 
Rule 40A. 
Rule 42A. 
Rule 45A. 
Rule 46A. 
Rule 46B. 
Rule 47A. 
Rule 47B. 
Rule 47C. 
Rule 47D. 
Rule 47E. 
Rule 47F. 
Rule 47G. 
Rule 47H. 


Hearing and rehearing en banc 

Taxation of costs 

Petition for rehearing by panel 

Voluntary Dismissal of Criminal Appeals 

Clerk 

Admitting, suspending, and disciplining attorneys 
Student practice 

Summary disposition 

Affirmance or enforcement without opinion 
Attorney fees 

Assignment of judges; quorum 

Death or disability of judge 

Court libraries 

Ban on practice of law; postemployment restriction 
Attorney admission fee fund. 
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Rule 25A. Electronic (CM/ECF) and Facsimile Filing; Electronic No- 
ticing and Service 


(a) Electronic Filing. Use of the CM/ECF. system is mandatory for all 
attorneys, unless they are granted an exemption, and is voluntary for all pro se 
litigants proceeding without counsel. Registration is required to obtain a pass- 
word and login for use of the electronic filing system. Attorneys and pro se 
litigants may register to use the system through the federal courts’ PACER 
system. The clerk will maintain training materials, as well as information about 
registration and system requirements on the court’s website. A form to obtain an 
exemption is available from the court’s website. Exemptions may be granted for 
good cause, and the clerk is authorized to determine when to grant an exemption 
and whether to permit a non-exempt attorney to file a document in paper format. 

A filing in electronic format constitutes the official record in the appeal. 
Except as otherwise provided in these rules, filers should not submit paper 
copies of any document filed through the CM/ECF system. 

Questions concerning the system, attorney registration and attorney exemp- 
tions should be directed to the clerk of court. 

(b) Documents That Must Be Filed Electronically: 

The following documents must be filed electronically: 

* Appearance Forms; 

* Corporate Disclosure Statements (FRAP 26.1); 

* Applications to Grant or Modify Certificates of Appealability (FRAP 22b); 

* Motions, Responses to Motions and Replies (FRAP 27); 

* Record on Appeal Notices (FRAP 30 and 8" Cir. R. 30A); 

* Status Reports Required by the Court’s Orders; 

* Briefs filed by CM/ECF filers (8° Cir. R. 28A); 

* Addendums to briefs filed by CM/ECF filers (8 Cir. R. 28A); 

* Citations of Supplemental Authorities [FRAP 28(j)]; 

* Petitions for Panel Rehearing or Rehearing En Banc (FRAP 35 and 40) 
and Responses as Requested by the Court; 

* Bills of Costs (FRAP 39) and Motions for Attorneys’ Fees; 

* Correspondence Directed to the Clerk of the Court; and 

* Other documents as directed by the Clerk or the Court. 

* Criminal Justice Act vouchers and attachments must be submitted 
through the court’s eVoucher system. 

(c) Documents That May Be Filed Electronically: 

* Documents initiating proceedings under Federal Rules of Appellate 
Procedure 5, 15, or 21 or petitions for review filed in the first instance in the 
court of appeals may be filed electronically or in paper format. 

(d) Documents That Cannot Be Filed Electronically: 

* Appendices and other record materials must be filed in paper format in 
accordance with the provisions of Federal Rules of Appellate Procedure 10 
and 30 and Eighth Circuit Rule 30A. 

(e) Service: A Certificate of Service is required for all filings, and filers must 
comply with the provisions of Federal Rule of Appellate Procedure 25 and Eighth 
Circuit Rule 25A when they file electronically. CM/ECF will generate a Notice 
of Docket Activity when any document is filed. This notice represents service of 
the document on parties who are registered participants in the CM/ECF 
system or who have provided the clerk with their email address. An attorney’s 
or party’s registration for electronic filing constitutes consent to service 
through the Notice of Docket Activity. With the exception of merits briefs as set 
out in 8" Cir. R. 28A(c), the filing party is not required to serve a paper or 
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electronic copy of any electronically-filed pleading or document on any party 
receiving electronic notice. Filing parties must serve paper copies of pleadings 
or documents on parties not receiving electronic notices. In such instances, the 
filing party must comply with the paper service requirements of Federal Rule 
of Appellate Procedure 25. The filing party may determine the names and 
addresses of parties not participating in CM/ECF from the Notice of Docket 
Activity they receive when they complete a docketing transaction. 

Sample Certificates of Service may be downloaded from the “Forms” Section 
of the court’s website. 

(f) Completion of the Electronic Appellate Case File: In the event the clerk 
receives a document in paper format, the clerk will scan the document and 
attach it to the public docket sheet available on PACER. The clerk will attach 
an electronic copy of the brief to the public docket sheet available on PACER. 
All documents initiating original proceedings in petitions for review or in cases 
under FRAP 5, 15, and 21 will be scanned and placed on the docket if they were 
not filed electronically. Joint and Separate Appendices prepared pursuant to 
FRAP 30 and 8" Cir. R. 30A(b) will not be scanned and attached to the docket 
sheet. District court original files and transcripts and agency records used as 
the record on appeal will not be scanned and attached to the public docket 
sheet available on PACER. 

(g) Filing Deadlines and Technical Requirements: Electronic filing is permit- 
ted at all times, except when the system is temporarily unavailable due to routine 
or emergency maintenance. An electronic filing completed at any time before 
midnight Central Time will be entered on the docket as of that date. The court’s 
electronic case filing system determines the date and time a filing is completed. A 
filing is timely only if accomplished in accordance with deadlines set by an 
applicable order, rule or statute. Should technical failure prevent timely electronic 
filing of any document, the filing party may seek relief from the court. 

All electronic versions of the pleadings must be submitted in Portable 
Document Format (also known as PDF or Acrobat Format). The digital version 
filed with the clerk must be generated by printing to PDF from the original 
word processing file so that the text of the digital version of the pleading may 
be searched and copied. However, exhibits which are submitted as attach- 
ments to an electronically-filed pleading or the Addendum may be scanned and 
attached if the filer does not possess a word-processing-file version of the 
attachment. Filers may contact the clerk’s office for directions concerning the 
submission of scanned documents. 

(h) Sealed Documents: Sealed documents must only be filed in paper format. 
Motions for permission to file a document under seal must also be filed in paper 
format. The motion should state whether the filing party believes the motion to 
seal may be made publically available on PACER or should remain sealed. 

(i) Highly Sensitive Documents: Highly Sensitive Documents are certain 
filings that contain sensitive non-public information likely to be of interest to 
the intelligence service of a foreign government that, if obtained without 
authorization and improperly released, could cause harm to the United States, 
the Federal Judiciary, litigants, and others. To avoid risk of disclosure if the 
CM/ECF system were compromised, Highly Sensitive Documents will not be 
maintained on the CM/ECF system, even under seal with restricted access. 

Not every document filed under seal should be treated as a Highly Sensitive 
Document. For example, documents such as presentence reports, pleadings 
related to cooperation in criminal cases, search warrant applications, social 
security records, medical records, documents containing personal or financial 
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information, administrative immigration records, documents containing pro- 
prietary business information not of interest to a foreign government, and 
sealed filings in many civil cases are not likely ie require treatment as Highly 
Sensitive Documents. 

A party may file a motion to classify a document as a Highly Sensitive 
Document. The motion must include a statement justifying why the document 
should be maintained in paper format only. The proposed Highly Sensitive 
Document must be submitted in a sealed envelope marked “HIGHLY SENSI- 
TIVE DOCUMENT.” 

If the motion is denied, the clerk will notify the filing party and allow the 
filing party 7 days to submit a motion to withdraw the materials. If the 
materials are not withdrawn, then they will be filed on the CM/ECF system as 
sealed documents. 

(j) Privacy: In compliance with the privacy policies of the Judicial Confer- 
ence of the United States and in order to address the privacy concerns created 
by Internet access to court documents, parties must refrain from including, or 
must partially redact where inclusion is necessary, the following personal data 
identifiers from all documents filed with the court: 

1. Minors’ names (use initials only); 

2. Social Security numbers (use last four digits only); 

3. Dates of birth (use year of birth only); 

4. Financial account numbers (identify the type of account and institu- 
tion and provide the last four digits of the account number); and 

5. Home address information (use phrases such as the “4000 block of Elm”). 

6. The Addendum to a criminal brief must not include the Statement of 
Reasons or other confidential sentencing materials. 

The filer bears sole responsibility for redacting documents. 

(k) Social Security and Immigration Cases: Under the privacy policy of the 
Judicial Conference of the United States and various rules and statutory 
provisions, remote electronic public access to the CM/ECF file in appeals in 
Social Security cases and petitions for review in immigration cases is subject 
to restrictions. In order to implement these policies, the clerk will restrict 
remote electronic public access to documents in these cases so that only the 
court’s judges and staff and the parties and attorneys in the case may access 
them electronically. No restrictions will be placed on remote electronic public 
access to the court’s orders and opinions in Social Security and immigration 
cases. Any party seeking to restrict public access to orders and opinions must 
file a motion explaining why such relief is required. Non-parties may inspect 
the court’s file in the case at the clerk’s office. 

Registered electronic filers in Social Security and immigration cases must 
submit their documents through CM/ECF and should comply with all of the 
other filing provisions of this rule. When documents are filed electronically, 
CM/ECF automatically locks them to restrict access to the users authorized by 
this order. Access to any paper document received by the clerk and scanned for 
entry in the CM/ECF electronic case file will be similarly restricted. Filers 
should note that they cannot access filings in these cases through their PACER 
ID and Password and must access these files through their CM/ECF Filer ID 
and Password. 

(1) Effect of Failure to Comply with this Rule: 

The clerk will contact any non-exempt attorney who submits a covered document 
in paper format and will bring the rule to the attorney’s attention. In the event a 
non-exempt attorney continues to submit documents in paper format after receiving 
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notice of the rule, the clerk is authorized to strike the filings or take other actions 
deemed necessary to enforce the rule. 

(m) Electronic Noticing. The clerk’s office will use the CM/ECF system to 
provide notice to all registered participants in a case. The clerk will serve a 
paper copy of the notice on any attorney granted an exemption and on pro se 
litigants not registered to use the system. 

(n) Filing by Facsimile. The clerk may establish a program to permit parties 
to file documents by facsimile. 


Rule 25B. Filing by Pro Se Litigants Who Are Not Registered CM/ECF 
Filers 


(a) General Provisions. Pro se litigants who are not registered users of the 
CM/ECF system may use CM/ECF to serve their pleadings on registered users of 
the system. When the case is docketed, the clerk will provide the pro se litigant with 
a listing of the parties to the case which will show whether a party can be served 
electronically by the clerk or must be served by mail by the pro se litigant. If a party 
to the appeal is a registered CM/ECF user or is represented by a registered user, the 
clerk will perform service on the party pursuant to the provisions of these rules, and 
the pro se litigant is not required to serve a paper copy of the pleading on the 
registered user. If a party to the appeal is not a registered user or is not represented 
by a registered user, the pro se litigant must serve a paper copy of the document on 
the party in accordance with the provisions of FRAP 25 at the same time he files 
the document with the clerk. 

(b) Duties of the Clerk and Service on Parties to the Appeal. When a pro se 
litigant files a paper document with the clerk’s office, the clerk will scan the 
document into the CM/ECF system and create a docket entry for the pleading 
showing its filing date. The clerk will then provide every registered user with 
an electronic Notice of Docket Activity. This electronic Notice of Docket Activity 
will constitute service of the document on the registered user for purposes of 
FRAP 26, and the date of the electronic Notice of Docket Activity will serve as 
the date of service for purposes of FRAP 26(c). Response or reply times for 
non-registered users who receive their service by mail will be calculated in 
accordance with the provisions of FRAP 26(c). 

(c) Pro Se Certificate of Service. Every document filed by a pro se litigant 
shall include a certificate of service which provides the date the party mailed 
the document to the clerk, together with the names of any parties or attorneys 
the pro se party served by mail. A sample pro se certificate of service can be 
found at Appendix B to these rules. 

(d) Clerk to Provide Copy of Notice of Docket Activity. The clerk will provide 
the pro se filer with a paper copy of the Notice of Docket Activity showing the date 
the document was filed and the names of the persons the clerk served electronically. 


RESEARCH REFERENCES 


Cross References. 
FRAP 25(a)(2)(D). 


Rule 26.1A. Corporate Disclosure Statement 


The Corporate Disclosure Statement must be filed within 7 days after 
receipt of notice that the appeal has been docketed in this court. 
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RESEARCH REFERENCES 


Cross References. 
FRAP 26.1. 


Rule 27A. Orders 


(a) Orders the Clerk May Grant. The clerk has discretion to enter orders on 
behalf of the court in the following matters: 

(1) applications to file briefs exceeding the word or page limits set forth in 
these rules and the Federal Rules of Appellate Procedure, which will be 
granted only in extraodinary cases, see 8th Cir. 28A(\); 

(2) extensions of time for filing briefs and records; 

(3) extensions of time for designating the record under 8th Cir. R. 30A(b); 

(4) authorization to proceed on a deferred appendix under 8th Cir. R. 
30A(b)(2); 

(5) corrections in briefs, pleadings, or the record; 

(6) supplementation of the record; 

(7) incorporation of records from former appeals; 

(8) consolidation of appeals; 

(9) substitution of parties; 

(10) advancement or continuance of cases; 

(11) appointment of counsel on appeal in cases prosecuted under the 
Criminal Justice Act; 

(12) withdrawal of appearance in civil cases; 

(13) extensions of time to file petitions for rehearing, not to exceed 14 days; 

(14) extensions of time to respond to petitions for rehearing, not to exceed 
14 days; 

(15) orders prohibiting the filing of or striking an amicus brief under Rule 29A; 

(16) transmission of records to the Supreme Court for use in connection 
with petitions for writs of certiorari; 

(17) entry of consent decrees in National Labor Relations Board cases and 
other governmental agency review cases; 

(18) taxation of costs under 28 U.S.C. § 1920; 

(19) exemptions from participation in the CM/ECF system; 

(20) orders taking a motion with the case for consideration by the panel to 
which the case is assigned for disposition on the merits; 

(21) voluntary dismissals of cases that have not been assigned to a panel for 
disposition on the merits; 

(22) directions to respond to a motion or other pleading; 

(23) directions to members of the Eighth Circuit bar to show cause why 
reciprocal discipline should not be imposed; 

(24) striking non-compliant filings; and 

(25) motions to withdraw materials under Rule 25A(). 

If any party opposes the action requested in any of the above matters or 
seeks reconsideration of an order entered under this section, the clerk must 
submit the matter for a ruling by a judge of this court. 

(b) Orders One Judge May Grant. Subject to FRAP 27(c), one judge of the 
court may order a temporary stay of any proceeding pending the determination 
of a stay application by a three-judge panel. 

(c) All Other Matters. A panel of three judges will act in all other matters. 

(d) Reconsideration of Orders. Any party adversely affected by an order 
issued under subdivisions (a) or (b) may file a motion to reconsider, vacate, 
or modify the order within 14 days after its entry. The motion will be referred 
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to a three-judge panel that includes all judges who previously acted on the 
matter. 


RESEARCH REFERENCES 


Cross References. 
FRAP 27. 


Rule 27B. Filing Notices of Appeal and Motions to Withdraw in 
Criminal Cases 


(a) Notices of Appeal. Retained counsel in criminal cases, and counsel 
appointed to represent a party pursuant to the provisions of the Criminal 
Justice Act, 18 U.S.C. § 3006A, Federal Rule of Criminal Procedure 44, or the 
inherent power of a federal court, shall file a notice of appeal upon their client’s 
request. Defendant’s trial counsel, whether retained or appointed, shall 
represent the defendant on appeal, unless the Court of Appeals grants 
permission to withdraw. 

(b) Motions to Withdraw. A motion to withdraw on the ground that in 
counsel’s opinion there are no non-frivolous issues to be urged on appeal must 
be accompanied by a brief prepared in accordance with the procedures 
enunciated in Anders v. California, 386 U.S. 738 (1967), and Robinson v. Black, 
812 F.2d 1084 (8 Cir. 1987). A motion to withdraw on any other ground will 
only be granted for good cause shown, and will rarely be granted unless 
another attorney has entered an appearance for the defendant on appeal or 
another attorney has agreed to represent the defendant on appeal and the 
defendant has consented to the appearance of that new attorney. 


Rule 28A. Briefs 


(a) Briefs Filed by Registered CM/ECF Users. Briefs filed by attorneys and 
other registered CM/ECF users must be submitted for filing using the CM/ECF 
system by the date set forth in the court’s briefing schedule. Upon receipt of the 
brief, the clerk will review the brief and determine whether it complies with 
the applicable Federal Rules of Appellate Procedure and Eighth Circuit Local 
Rules. If the brief complies with the rules, the clerk will file it and will send all 
parties a notice that the brief has been filed; registered CM/ECF users will 
receive their notice through an electronic Notice of Docket Activity, while 
attorneys and litigants who are not registered users will receive their notice by 
mail. 

Attorneys exempt from CM/ECF use must submit their briefs through email 
to an account which the clerk’s office will provide them. The clerk’s office will 
follow the procedures set out in these rules for reviewing and filing these 
briefs. Upon receipt of notice that the electronic version of the brief has been 
accepted for filing, the attorney must comply with the other procedures 
concerning service and submitting the required number of paper copies. 

(b) Correction of Defects and Effect of Failure to Comply with this Rule. If 
the brief does not comply with the rules, the clerk will notify the filer that the 
brief is defective and will allow the filer 5 days to submit a brief which complies 
with the rules. In the event an appellant fails to submit a revised opening brief 
that complies with the rules, the clerk will issue an order directing the filer to 
show cause why the appeal should not be dismissed for failure to prosecute. In 
the event any other filer, including an appellant filing a reply brief, fails to 
electronically submit a revised brief that complies with the rules, the clerk will 
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enter an order directing the filer to show cause why an order should not be 
entered barring the filer from filing that brief. 

(c) Briefs filed by Pro Se Litigants. Pro se litigants shall submit 1 paper copy 
of their merits briefs by the date set forth in the court’s briefing schedule. No 
additional paper copies are required. The clerk will review the brief for 
compliance with the rules. If the brief is accepted for filing, the clerk will file 
the brief, scan it into the CM/ECF system and attach it to the docket. The clerk 
will then serve a Notice of Docket Activity on the registered users of CM/ECF 
showing that the brief has been filed. This electronic notice will constitute 
service of the brief on these parties. The clerk will notify the pro se litigant that 
the brief has been accepted for filing by sending the litigant a paper notice by 
mail. 

(d) Paper Copies of Briefs for the Court and Parties. Registered CM/ECF 
users and exempt attorneys should not submit paper copies of the brief until 
the clerk has notified them that the brief has been reviewed and filed. Within 
5 days of receipt of the notice that the brief has been filed, registered users and 
exempt attorneys must transmit 10 paper copies of the brief to the clerk of the 
court. Paper copies may be hand-delivered to the clerk’s office in St. Louis or 
dispatched to the clerk’s office in St. Louis in compliance with the provisions of 
FRAP 25(a)(2)(B). Within 5 days of receipt of the notice that the brief has been 
filed, attorneys must serve 1 copy of the paper brief on each party separately 
represented or proceeding pro se. Failure to submit paper copies will result in 
the issuance of an order to show cause. 

(e) Additional Copies of Briefs in En Banc Cases. Eleven additional paper 
copies of briefs must be filed in cases heard en banc. 

(f) Legibility. The clerk is authorized to reject pro se briefs on the ground 
that they are illegible and cannot be scanned. If a brief is rejected on this basis, 
the clerk shall notify the pro se party and allow a period of time for submission 
of a legible brief. 

(g) Addendum to the Brief. 

(1) CONTENTS. Appellant must prepare an addendum and file it with the 
opening brief. The addendum must include: 

(i) a copy of the district court or administrative agency opinion or order 
including supporting memoranda or findings; in an immigration case, the 
addendum should include both the IJ decision and the BIA decision; in a 
Social Security case, the addendum should include the ALJ decision, the 
Appeals Council decision and the district court’s opinion; in a direct 
criminal appeal, the addendum should include the judgment and commit- 
ment order, as well as any other order, such as a suppression order, which 
forms the basis for an issue on appeal; 

(ii) any magistrate’s report and recommendation that preceded the 
district court opinion or order; 

(iii) other relevant rulings of the district court. 

The addendum may also include up to 15 pages of excerpts from the record 
that would be helpful in reading the brief without immediate reference to the 
appendix; examples of such materials include jury instructions at issue in 
the case, provisions of contracts or other key documents, and brief excerpts 
from the transcript. 

(2) LENGTH. The addendum must not exceed 15 pages excluding the 
district court or agency opinion and orders and the magistrate’s report and 
recommendation. 

(3) APPELLEE’S ADDENDUM. The appellee’s brief may include an 
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addendum not to exceed 15 pages. Appellee’s addendum must not duplicate 

materials contained in appellant’s addendum. 

(4) PAPER VERSION OF THE ADDENDUM. The addendum will nor- 
mally be incorporated into the back of the paper version of the brief, but it 
may be bound separately if it includes a long district court opinion or report 
and recommendation. If bound separately, the appellant must file the same 
number of addenda as briefs. 

(5) ELECTRONIC VERSION OF THE ADDENDUM. An electronic ver- 
sion of the addendum is required for every appellant’s brief that is submitted 
electronically. An electronic version of the addendum is required for every 
appellee’s brief submitted electronically if the appellee has elected to file the 
optional addendum provided for in Subsection (g)(3) of this rule. The 
CM/ECF system provides separate filing events for the submission of the 
brief and the addendum, and the electronic version of the addendum must be 
filed as a separate document and should not be attached to the electronic 
version of the brief. If the filer has access to digital version of the documents 
in the addendum, the documents should be converted to PDF files and 
submitted in PDF format. If the filer does not have access to digital versions 
of the documents, the addendum may be created by scanning paper copies of 
the documents and converting them to PDF images. 

(h) Technical Requirements of the Electronic Version of the Brief. 

(1) The electronic version of the brief submitted under Section (a) of this 
rule must be in a single document file. 

(2) Counsel shall include a statement with the filing that the brief and 
addendum have been scanned for viruses and that the brief is virus-free. 

(3) The electronic version of the brief must be in Portable Document 
Format (also known as PDF or Acrobat Format). The electronic version of the 
brief must be generated by printing to PDF from the original word process- 
ing file, so that the text of the electronic version of the brief may be searched 
and copied. 

(i) Contents of Briefs. 

(1) SUMMARY OF THE CASK. Each appellant must file a statement not 
to exceed 1 page providing a summary of the case, the reasons why oral 
argument should or should not be heard, and the amount of time (15, 20, or 
30 minutes, or in an extraordinary case, more than 30 minutes) necessary to 
present the argument. The summary must be placed as the first item in the 
brief. If appellee deems appellant’s statement incorrect or incomplete, 
appellee may include a responsive statement in appellee’s brief. 

(2) STATEMENT OF ISSUES. In addition to the requirement of FRAP 
28(a)(5), the statement of issues shall include for each issue a list of the most 
apposite cases, not to exceed 4, and the most apposite constitutional and 
statutory provisions. 

(j) References to the Record. Citations to a document from a district court 
docket should include reference to the record, the document number, and page 
number of the document in the following form: R. Doc. 12, at 3. Where a brief 
refers to a document that appears in both an appendix and a district court 
docket, the brief should include parallel citations to both sources. For example: 
App. 25; R. Doc. 20, at 3. If an appendix in an agency appeal is paginated 
differently than the administrative record, then the brief should include 
parallel citations to both sources. For example: App. 101; A.R. 93. In Social 
Security cases, parties may cite the administrative record without a parallel 
citation to the district court docket. 
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(k) Incorporation by Reference. A party may not incorporate by reference the 
contents of a brief filed elsewhere. 

(1) Motions to File Overlength Briefs. Motions for leave to file overlength 
briefs will be granted only in extraordinary cases. A motion for permission to 
file an overlength brief must be submitted at least 7 days prior to the brief’s 
due date. 

(m) Calculating Response Times. For registered users of CM/ECF, the time 
periods for filing appellee and reply briefs set out in FRAP 28.1, FRAP 29 and 
FRAP 31 shall be calculated from the date the court issues the Notice of Docket 
Activity filing the brief. The filing times for pro se parties and attorneys not 
registered for CM/ECF who receive their service by mail will be calculated in 
accordance with the provisions of FRAP 26(c). 


RESEARCH REFERENCES 


Cross References. 
FRAP 25 (filing and service), 26 (computation 
of time), 28, 29, 31, 32. 


Rule 29A. Briefs of an amicus curiae 


(a) Filing of Briefs. The court will prohibit the filing of or strike an amicus 
brief that would result in the recusal of a member of the panel to which the 
case has been assigned or in the recusal of a judge in regular active service 
from a vote on whether to hear or rehear a case en banc. 

(b) Ruling on Motions. When a petition for rehearing en banc is pending, a 
motion for leave to file an amicus brief will be referred to the three-judge panel 
in the case. The panel may either grant the motion or refer the motion to all 
judges in regular active service who are not disqualified. If the motion is 
referred, then an order ruling on the motion will also constitute an order to 
hear the motion en banc. 


Rule 30A. Designated record on appeal 


(a) Scope. 

(1) SOCIAL SECURITY APPEALS. Three copies of the administrative 
agency record must be filed in social security cases. 

(2) PRO SE APPEALS. In all pro se appeals, the entire district court 
record is available for review. If the record is available in electronic format, 
the court will review the electronic version of the record. At the time a pro se 
notice of appeal is filed, the clerk of the district court must transmit to the 
clerk of this court the originals or paper copies of those portions of the 
original record which are not available through PACER, such as documen- 
tary exhibits, administrative records and state court files. 

(3) IMMIGRATION CASES. The agency is responsible for filing the 
Administrative Record, and must do so electronically within the time 
established by the briefing schedule order. No appendices are required in 
immigration cases, and all references to the record in pleadings and briefs 
must be to the relevant page in the electronic Administrative Record. 

(b) Methods of Preparing the Record on Appeal. 

(1) AGREED STATEMENT AS THE RECORD ON APPEAL. See FRAP 
10(d). 

(2) JOINT APPENDIX. See FRAP 30(a) & (b). Appellant must file 3 copies 
of the appendix with the brief. 

(3) SEPARATE APPENDICES. Appellants may dispense with the process 
of preparing a joint appendix as set forth in FRAP 30(a) and (b) and submit 
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a separate appendix with the opening brief. Appellant must notify the clerk 
and all opposing parties in writing of the decision to prepare and file a 
separate appendix within 14 days after filing the notice of appeal. Appellant 
must also order the transcript according to FRAP 10(b). 

Appellees may file a separate appendix containing material not included 
in the appellant’s appendix. Appellee must refer to record material found in 
appellant’s separate appendix rather than duplicating the material. 

Separate appendices must conform to FRAP 32(b) and must be fully 
indexed and consecutively paginated. Each party must file 3 copies of its 
separate appendix with its brief. 

(4) SUPPLEMENTAL APPENDIX. If the parties conclude after the open- 
ing briefs have been filed that relevant material has been omitted from the 
joint appendix, they may agree to file a supplemental appendix. In the 
absence of agreement, either party may move this court to direct the clerk of 
the district court to transmit additional portions of the record. 

In rendering judgment on appeal, this court may rely on any portion of the 
original record of the district court or the agency proceedings including 
portions not included in the designated record. 

(c) Costs. The prevailing party may recover in this court the costs of 
reproducing the required number of copies of the appendix. Costs for producing 
the transcript may be recovered in the district court. 

Unless the parties agree otherwise, the appellant must pay the cost of 
producing the joint appendix. The appellee, however, must advance to the 
appellant the cost of including parts of the record designated by appellee that 
the appellant deems unnecessary to determine the issues on appeal. If appellee 
prevails on appeal, the costs the appellee has advanced are recoverable. The 
cost of appellee’s separate appendix is also recoverable. 

The court will deny costs to parties who have caused unnecessary material 
to be inserted into the record. Any attorney who multiplies the proceedings in 
a case unreasonably and vexatiously may be held personally responsible by the 
court for excess costs according to 28 U.S.C. § 1927 and may be subject to 
disciplinary sanctions. 


RESEARCH REFERENCES putation of time), 28, 30, 32; 8th Cir. R. 11A; 28 
WS.C.$ 71927; 
Cross References. 
FRAP 10, 11, 25 (filing and service), 26 (com- 


Rule 32A. Briefs and Reply Briefs Responding to Multiple Briefs 


(a) Appellee Briefs in Consolidated Criminal Cases Involving Multiple 
Appellants. In consolidated criminal appeals involving multiple appellants, the 
United States must file a single appellee brief. The type-volume limitations set 
forth in FRAP 32(a)(7)(B)G) apply to the brief. If the United States believes 
presentation of the cases would be aided by separate appellee briefs, it may file 
a motion, at least 7 days prior to the brief due date, setting forth good cause to 
file separate briefs. Inability to comply with the type-volume limitations set 
forth in FRAP 32(a)(7)(B)(i) is not good cause for filing separate briefs. 

(b) Appellee Briefs in Consolidated Civil Cases Involving Multiple 
Appellants. In consolidated civil cases involving multiple appellants, each 
separately-represented appellee must file a single appellee brief. The type- 
volume limitations set forth in FRAP 32(a)(7)(B)() apply to the appellee brief. 

(c) Reply Briefs in Appeals Involving Multiple Appellees. In cases involving 
multiple appellee briefs, appellant must file a single reply brief responding to 
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all of the appellee briefs. The type-volume limitations set forth in FRAP 
32(a)(7)(B)(i) apply to the reply brief. 


Rule 32.1A. Citation of unpublished opinions 


Unpublished opinions are decisions which a court designates for unpub- 
lished status. They are not precedent. Unpublished opinions issued on or after 
January 1, 2007, may be cited in accordance with FRAP 32.1. Unpublished 
opinions issued before January 1, 2007, generally should not be cited. When 
relevant to establishing the doctrines of res judicata, collateral estoppel, or the 
law of the case, however, the parties may cite an unpublished opinion. Parties 
may also cite an unpublished opinion of this court if the opinion has persuasive 
value on a material issue and no published opinion of this court or another 
court would serve as well. A party citing an unpublished opinion in a document 
or for the first time at oral argument which is not available in a publically 
accessible electronic database must attach a copy thereof to the document or to 
the supplemental authority letter required by FRAP 28(). When citing an 
unpublished opinion, a party must indicate the opinion’s unpublished status. 


Rule 34A. Screening for oral argument 


(a) Assignment of Screening Function. The chief judge may appoint the 
clerk, the senior staff attorney, or a panel or panels of judges of the court to 
screen cases awaiting disposition. 

(b) Screening Categories. Cases may be screened for disposition without 
oral argument, for abbreviated argument, or for full argument. Cases screened 
for full oral argument usually will be allotted 10, 15 or 20 minutes per side. 
Extended argument of 30 minutes or more per side occasionally will be 
allotted. 

(c) Reclassification by Hearing Panel. The panel assigned to dispose of a 
case may alter time allocations for oral argument or reclassify the case as 
suitable for disposition without oral argument. 

(d) Disposition Without Oral Argument. The clerk will notify the parties 
when a case has been classified as suitable for disposition without argument. 
Any party may ask the court to reconsider the case for oral argument by filing 
a written request for reclassification within seven days after receiving notice. 

(e) Calendar Designation. The clerk will indicate on the calendar the time 
allocated for argument of each case. 


RESEARCH REFERENCES 


Cross References. 
FRAP 34. 


Rule 34B. Argument calendar 


Companion Cases. By order of the court, cases raising similar questions may be 
heard together. Counsel must inform the court if they know of pending cases 
that raise similar questions. 

RESEARCH REFERENCES 


Cross References. 
FRAP 34, 45(b). 
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Rule 35A. Hearing and rehearing en banc 


Petition for En Banc Disposition. A petition must not refer to or adopt by 
reference any matter from other briefs or motions in the case. 

(1) NUMBER. Petitions for rehearing and rehearing en banc filed by 
attorneys and other registered CM/ECF users must be filed electronically 
through the CM/ECF system. Attorneys exempt from CM/ECF and pro se 
parties not participating in CM/ECF filing shall file one paper copy of the 
petition. 

(2) FRIVOLOUS PETITIONS; COSTS ASSESSED. The court may assess 
costs against counsel who files a frivolous petition for rehearing en banc 
deemed to have multiplied the proceedings in the case and to have increased 
costs unreasonably and vexatiously. At the court’s order, counsel personally 
may be required to pay those costs to the opposing party. See 28 U.S.C. § 
1927. 


RESEARCH REFERENCES 


Cross References. 
FRAP 35; 8th Cir. R. 40A(b). 


Rule 39A. Taxation of costs 


(a) Taxation of Reproduction Costs. The cost of printing or otherwise 
reproducing necessary copies of briefs, separate addenda, and appendices must 
be taxable as follows: 

(1) BRIEFS. Unless the court has directed the parties to file a greater 
number of briefs, the clerk will allow taxation of costs for only 10 copies of 
each brief, plus 1 copy for each party separately represented 

(2) SEPARATE ADDENDA. Unless the court has directed the parties to 
file a greater number of separate addenda, the clerk will allow taxation of 
costs for only 10 copies of each separate addendum prepared under 8th Cir. 
R. 28A(b)(2), plus 1 copy for each party separately represented 

(3) APPENDICES. Unless the court has directed the parties to file a 
greater number of appendices, the clerk will allow taxation of costs for only 
3 copies of each appendix, plus 1 copy for each party separately represented. 

(4) REPRODUCTION COSTS. The clerk will tax reproduction costs, 
regardless of reproduction method, at the following rate: 


REDroduenlon: DEL: DAZE. DETE CODY «ois ache maine rasaiee * sin sak Be deca Be ke» aePabe $.15 
Binding per brief, separate addendum, or appendix .............. $ 2.00 
Cover per brief, separate addendum, or appendix ................ $ 2.00 
PISIOSRLARM IL ATV) toed Be i oh eRe aa Mo at the applicable rate 


(5) OTHER COSTS. The clerk will not allow taxation of other costs 
associated with preparation of the brief or appendix. Parties cannot recover 
costs for overnight or special delivery. 

(b) Filing Date. The prevailing party may file a bill of costs within 14 days 
after the entry of judgment. Untimely bills will be denied unless a motion 
showing good cause is filed with the bill. The losing party must file any 
objections to the bill of costs within 7 days after being served. If a party files a 
motion showing good cause, the clerk may grant a 7 day extension for filing 
either the bill of costs or the objections. 

(c) Support for Bill of Costs. The bill of costs must be itemized and verified. 
Any receipts must be attached as exhibits to the bill of costs. 
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RESEARCH REFERENCES 


Cross References. 
FRAP 39(c), (d). 


Rule 40A. Petition for rehearing by panel 


(a) Number. Any party allowed to file pleadings in paper format must 
submit an original petition for rehearing; no copies are required. 

(b) Treated as Petition for Rehearing En Banc. On the request of any judge 
on the panel, a petition for rehearing by a panel will be treated as a petition for 
rehearing en banc. Every petition for rehearing en banc, however, will 
automatically be deemed to include a petition for rehearing by the panel. 

(c) Successive Petitions. Successive petitions for rehearing are not allowed. 
The clerk will accept for filing only 1 petition for rehearing from any party to 
an appeal and will not accept any motion to reconsider the court’s ruling on a 
petition for rehearing or rehearing en banc. 


RESEARCH REFERENCES 
Cross References. 
FRAP 27, 32(b), 35, 40; 8th Cir. R. 27A. 


Rule 42A. Voluntary Dismissal of Criminal Appeals 


A criminal appeal may be dismissed only with the consent of the defendant. 
No motion to voluntarily dismiss a criminal appeal will be granted unless the 
defendant either signs the motion or consents, in a written attachment to the 
motion, to dismissal of the appeal. 


Rule 45A. Clerk 


Clerk to Furnish Copies. When an opinion is filed, the clerk will mail a copy 
to counsel for each of the parties. Additional copies of an opinion will be 
available from the clerk for $5.00 each. 

RESEARCH REFERENCES 
Cross References. 

FRAP 45. 

Rule 46A. Admitting, suspending, and disciplining attorneys 


Applicants for admission must pay an admission fee of $221.00, for deposit 
in the Attorney Admission Fee Fund. An attorney who is appointed to 
represent a party proceeding in forma pauperis may appear in the case without 
being admitted to the bar of this court. 

RESEARCH REFERENCES 


Cross References. 
FRAP 46; 8th Cir. R. 47H. 


Rule 46B. Student practice 


Any law student acting under a supervising attorney may appear and 
participate in proceedings in this court. 
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(a) Eligibility. To be eligible to appear and participate, a law student 
must: 

(1) be a student in good standing in a law school approved by the 
American Bar Association; 

(2) have completed legal studies equivalent to 3 semesters; 

(3) file with the clerk of court: 

(i) a certificate from the dean of the law school or a faculty member 
stating the student is of good moral character, satisfies the requirements 
listed above, and is qualified to serve as a legal intern; 

(ii) a certificate stating the student has read and agrees to abide by 
the rules of the court, all applicable codes of professional responsibility, 
and other relevant federal practice rules; 

(iii) a notice of appearance prescribed by the court and signed by the 
supervising attorney and the client in each case in which the student is 
participating or appearing as a law student intern; and 
(4) be introduced to the court by an attorney admitted to practice in this 

court. 
(b) Restrictions. No law student admitted under these rules may: 

(1) request or receive compensation from the client; 

(2) appear in court without the supervising attorney; or 

(3) file any documents or papers with the court that have not been read, 
approved, and signed by the supervising attorney and cosigned by the 
student. 

This restriction does not prevent the supervising attorney, law school, 
public defender, or government from paying compensation to the law 
student, or an agency from charging for its services. 

(c) Supervising Attorneys. A person acting as a supervising attorney 
under this rule must be admitted to practice in this court and must: 

(1) assume responsibility for the conduct of the student; 

(2) read and sign pleadings, papers, and documents prepared by the 
student; 

(3) advise the court of the student’s participation, be present with the 
student at all times in court, and be prepared to supplement the student’s 
oral or written work as the court requests or as necessary to ensure the 
client’s proper representation; and 

(4) be available to consult with the client. 

(d) Special Notice of Appearance to be filed by law student: 


SPECIAL NOTICE OF APPEARANCE 
Supervising Attorney and Law Student 


Title of Action Case Docket No. 


Please be advised that [name of supervising attorney] appears as attorney 
for [name of client] and is acting as supervising attorney for [name of law 
student], a law student who satisfies the requirements for student practice 
under 8" Cir. R. 46B. 


The supervising attorney and the law student have read and agree to abide 
by 8" Cir. R. 46B governing student practice. 


Supervising Attorney Date Law Student Date 
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Address and Phone Address and Phone 


Law School Name and Address 


Client Consent 


I authorize [name of law student], who is being supervised by my attorney, 
[name of attorney], to appear in court and other proceedings on my behalf and 
to prepare documents on my behalf. My attorney must be present when the law 
student appears in court. 


Client Date 
Address 


Rule 47A. Summary disposition 


(a) On Motion of Court. The court on its own motion may summarily dispose 
of any appeal without notice. However, in an in forma pauperis appeal in which 
a certificate of appealability has been issued, the court will afford 14 days’ 
notice before entering summary disposition if the briefs have not been filed. 

The court will dismiss the appeal if it is not within the court’s jurisdiction or 
is frivolous and entirely without merit. The court may affirm or reverse when 
the questions presented do not require further consideration. 

(b) On Motion of Parties. The appellee may file a motion to dismiss a 
docketed appeal on the ground the appeal is not within the court’s jurisdiction. 
Except for good cause or on the motion of the court, a motion to dismiss based 
on jurisdiction must be filed within 14 days after the court has docketed the 
appeal. 

On expiration of the time allowed for filing or express waiver of the right to 
file a response, or on receipt of the response, the clerk will distribute to the 
court the briefs filed, the record on appeal, and the motion and response. The 
court will consider the motion and enter an appropriate order. 

Except as the court orders, the filing of a motion to dismiss does not toll the 
time limitations set forth in the Federal Rules of Appellate Procedure or these 
rules. 


Rule 47B. Affirmance or enforcement without opinion 


A judgment or order appealed may be affirmed or enforced without opinion 
if the court determines an opinion would have no precedential value and any 
of the following circumstances disposes of the matter submitted to the court for 
decision: 

(1) ajudgment of the district court is based on findings of fact that are not 
clearly erroneous; 

(2) the evidence in support of a jury verdict is not insufficient; 

(3) the order of an administrative agency is supported by substantial 
evidence on the record as a whole; or 
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(4) no error of law appears. 
The court in its discretion, with or without further explanation, may enter 
either of the following orders: “AFFIRMED. See 8th Cir. R. 47B”; or “EN- 

FORCED. See 8th Cir. R. 47B.” 


Rule 47C. Attorney fees 


(a) Motion for Fees. A motion for attorney fees, with proof of service, must 
be filed with the clerk within 14 days after the entry of judgment. The party 
against whom an award of fees is sought must file objections to an allowance 
of fees within 7 days after service. The court may grant on its own motion an 
allowance of reasonable attorney fees to a prevailing party. 

(b) Determination of Fees. On the court’s own motion or at the request of the 
prevailing party, a motion for attorney fees may be remanded to the district 
court or administrative agency for appropriate hearing and determination. 

(c) Mandate. The clerk will prepare and certify an award of attorney fees 
granted by the court for insertion in the mandate. Issuance of a mandate will 
not be delayed for an award of attorney fees. If a mandate issues before final 
determination of a motion for attorney fees, the clerk of the district court, on 
the request of the clerk of this court, will add the award and its amendments 
to the mandate. 


Rule 47D. Assignment of judges; quorum 


(a) Assignment of Judges; Quorum. According to 28 U.S.C. § 46, the judges 
of the court of appeals sit as the court directs. Unless a hearing or rehearing 
before the court en banc is ordered as provided by FRAP 35, a panel of not more 
than three judges will hear and determine all cases. 

(b) Quorum; Absence of Quorum. A majority of the judges comprising the 
court constitutes a quorum. If less than a quorum is present on any day of the 
term, any judge in attendance may adjourn the court until a later time or, if no 
judge is present, the clerk may adjourn the court. 


Rule 47E. Death or disability of judge 


If a judge sitting on a panel that has heard argument or taken under 
submission any appeal, petition, or motion becomes unable to consider the 
matter further because of death, illness, resignation, or incapacity, or is 
relieved of the case at the judge’s request, the remaining 2 judges will 
determine the matter. Either remaining judge may, however, request the 
designation of a third judge. If either judge requests a designation or if the 2 
judges do not agree on the matter, the chief judge will designate another circuit 
judge to sit in place of the judge who no longer serves on the panel. The clerk 
will advise the parties of a designation, but no further argument or additional 
briefs will be received unless the court orders otherwise. 


Rule 47F. Court libraries 


The court’s libraries are open to members of the Eighth Circuit bar, the 
United States Attorneys of the circuit and their assistants, other government 
law officers, and with permission, other public users. Only court personnel may 
remove books from the buildings where libraries are maintained. 
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Rule 47G. Ban on practice of law; postemployment restriction 


No one employed as a staff attorney to the court, as a chambers attorney to 
a member of the court, or in any other capacity with the court, may engage in 
the practice of law while employed by the court. An employee must not 
participate in any way as an attorney in any case pending in the court during 
the employee’s term of service, or appear at counsel table or on brief in any case 
for a period of one year after leaving court employment. 


Rule 47H. Attorney admission fee fund. 


(a) Use of Fund. The court will maintain an Attorney Admission Fee Fund 
to receive admission fees and other funds not required to be deposited in the 
Treasury of the United States. The Fund may be used for: 

(1) expenditures related to attorney admission proceedings; 

(2) continuing legal education programs involving bench and bar; 

(3) publication of rules, procedures, and plans of the court of appeals, the 
judicial council, or federal advisory committee for distribution to the bar; 

(4) expenditures relating to the court’s libraries; 

(5) reimbursement of reasonable out-of-pocket expenses incurred by 
court-appointed attorneys representing indigents in civil cases not covered 
by the Criminal Justice Act; and 

(6) any other purpose set out in the guidelines prepared by the Attorney 
Admission Fee Fund Committee and adopted by the court of appeals on July 
2, 1985. 

(b) Custodian of Fund. The circuit executive will serve as custodian of the 
Attorney Admission Fee Fund. As custodian, the circuit executive will make 
expenditures from this fund as directed by the Attorney Admission Fee Fund 
Committee and the chief judge, will keep an account of the receipts and 
disbursements of the Fund for examination and approval by the Committee, 
and will give bonds as the Committee may require. 
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revisions to their corresponding federal Bank- 
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Local Rule 1001-1. Matters not covered by local rules. 


All matters of procedure not specifically dealt with by these local rules are 
governed by the applicable Federal Rules of Bankruptcy Procedure. 

(All references to the “Court” in these local rules refer to the United States 
Bankruptcy Court for the Eastern and Western Districts of Arkansas.) 


HISTORY: Adopted January 12, 2006. 


Local Rule 1020-1. Operating reports. 


A debtor-in-possession or a trustee in any case pending under Chapter 11, a 
debtor-in-possession in a case pending under Chapter 12, and a business 
debtor in cases pending under Chapter 13 of the Bankruptcy Code shall be 
required to file monthly operating reports of a kind and in the manner 
prescribed by the Office of the United States Trustee. 


HISTORY: Adopted August 1, 1985; revised 
May 12, 1988; revised January 12, 2006. 
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Local Rule 2015-1. Motor vehicle physical damage insurance in Chap- 
ter 13 cases. 


I. 
TERMS OF POLICY 


The Trustee shall, as soon as reasonably possible, enter into a contract and 
thereafter maintain a contract, if reasonably possible, with an Insurer to 
provide motor vehicle physical damage insurance coverage at least as benefi- 
cial to the debtors and creditors as described below. 


DEFINITIONS 


As used in this Rule the following shall have the meaning shown. 

Insurer. An insurance company chosen by the Trustee, qualified under state 
law to offer insurance coverage of the type described in this Rule in the State 
of Arkansas. ) 

Trustee. The standing chapter 13 trustee appointed pursuant to a designa- 
tion by the U.S. Trustee for the Districts of Arkansas, Nebraska and Missouri, 
dated October 31, 1988 and the ratification and approval of the designation by 
the Director and Counsel, Executive Office of the United States Trustees, 
Department of Justice, dated November 1, 1988, or his or her successor. 

Interested Party. A person or entity which has an insurable interest in a 
motor vehicle, including a co-owner, secured creditor, co-obligor on a secured 
loan, and debtor(s). 

Motor Vehicle. Any licensed land motor vehicle designed for travel on public 
roads, except motorcycles, truck-type tractors having a gross vehicle weight of 
10,000 pounds or more and intended for over the road transportation or 
delivery of goods or merchandise and recreational vehicles. 

Value or Valuation. The fair market retail value of the Motor Vehicle as 
initially determined by reference to publication of the National Automobile 
Dealers Association. 


THE POLICY 


1. A Master Policy providing coverage equivalent to a Standard Automo- 
bile Physical Damage Insurance Policy. 

2. A Certificate of Insurance to be issued to each Interested Party. 

3. Coverage for Motor Vehicles shall be provided for Motor Vehicles having 
a Value in excess of $500.00 and shall consist of a comprehensive deductible 
of $50.00, a collision deductible of $100.00 and maximum coverage per 
vehicle of $60,000.00. 

4. Coverage shall be afforded at a flat rate per $100.00 valuation without 
regard to the debtor’s age, sex, race, marital status, place of residence, 
previous driving record or use of the vehicle. 

5. The Trustee’s Master Policy will not be primary insurance. If there is 
motor vehicle physical damage insurance other than the insurance provided 
by the Trustee’s Master Policy at the time of loss, then there will be no 
coverage under the Trustee’s Master Policy except as excess and in no event 
as contributory insurance and then only after all other insurance has been 
exhausted. 

6. Within two days after the date that a Chapter 13 Petition is dismissed 
or converted by an order of the court, the Insurer shall mail a notice of 
cancellation under this insurance program to all Interested Parties. Said 
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notice of cancellation shall state that the insurance under this policy shall 
terminate 30 days after the date set forth in the notice of cancellation which 
date shall coincide with the date of the mailing of the notice. In the absence 
of notice of cancellation and except as otherwise provided herein, insurance 
under this policy shall terminate 30 days after the date of entry of the 
written order of dismissal or conversion of the Chapter 13 case regardless of 
actual notice of dismissal. 

7. Any Interested Party who determines that there is no motor vehicle 
physical damage insurance on a Motor Vehicle in which some interested 
party has a co-ownership, lien or other insurable interest may move for an 
Order requesting coverage under the Trustee’s Master Policy. If the motion 
is granted, insurance coverage shall be effective from the date of the Order 
Adding Insurance and premiums shall begin to be earned from that same 
date. 

8. All claims under the Trustee’s Master Policy must be made by sworn 
proof of loss delivered to the Insurer within 91 days after the insured loss on 
forms to be supplied by the Insurer. 

9. Ifa debtor has other motor vehicle physical damage insurance coverage 
at the time of the filing of his Chapter 13 Petition and provides that 
information to the Trustee, as herein before provided, so as to not be insured 
under the Trustee’s Master Policy and thereafter the debtor’s other insur- 
ance expires or is revoked, an Interested Party may file a motion to have 
debtor’s motor vehicle insured under the Trustee’s Master Policy. If said 
motion is filed before the termination date of the other insurance, then 
coverage under the Trustee’s Master Policy shall commence on the date of 
the termination of the other insurance. If said motion is filed after the 
termination date of the other insurance, then coverage under the Trustee’s 
Master Policy shall commence on the date of the Court’s order adding the 
insurance to the debtor’s plan. 

10. If the debtor purchases a Motor Vehicle and grants a lien on it in favor 
of a creditor during the course of the debtor’s Chapter 13 plan and in such a 
fashion as to include the creditor in the plan, then insurance coverage under 
the Trustee’s Master Policy on such motor vehicle shall commence on the 
date an Order Adding Insurance is entered. 


COVERAGE 


11. Coverage shall automatically be afforded upon filing of a Chapter 13 
Petition and continue for the full term of the plan for all Motor Vehicles 
listed in debtor’s Chapter 13 schedules and statement of affairs unless: 

(a) The debtor provides evidence of other insurance; or 
(b) There is no Interested Party other than the debtor(s); or 
(c) The case is dismissed. 

12. A debtor may elect to maintain coverage after no other Interested 
Party exists. A debtor may elect to have coverage even if there is no other 
Interested Party when the Petition is filed. 

13. If a debtor procures motor vehicle physical insurance coverage, other 
than pursuant to the Trustee’s Master Policy, after the date of the filing of 
the Chapter 13 Petition and provides proof thereof by motion, then insur- 
ance coverage under the Trustee’s Master Policy shall only be for losses 
incurred between the time of the filing of the Chapter 13 Petition and the 
date the debtor procures the other insurance. 

14. If a debtor, at or prior to the Section 341(a) meeting, provides proof of 
motor vehicle physical insurance coverage for losses incurred at the time of 
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and after the filing of the Chapter 13 Petition, then no premium shall be 
charged for insurance under the Trustee’s Master Policy. If the debtor does 
not provide such proof of insurance coverage, then an insurance premium 
shall be paid by the Trustee and charged against the debtor as a priority, 
administrative expense for insurance coverage under the Trustee’s Master 
Policy from the date of filing of the Chapter 13 Petition to the date of the 
entry of a court order terminating insurance coverage under the Trustee’s 
Master Policy. The Trustee may make motion for such orders as are 
necessary to increase the debtor’s payments under the plan to pay for the 
insurance required by this local rule. 


PREMIUMS 


15. The Insurer shall have the right to setoff against payment of claims 
any unpaid insurance premiums due for insurance provided to the debtor 
under the Trustee’s Master Policy. 

16. To assure that premiums are timely paid so that coverage will remain 
in effect, the amount of $100.00 shall be held as a priority, administrative 
expense by the Trustee in all Chapter 13 cases with coverage under the 
Trustee’s Master Policy and said amount shall be utilized for the payment of 
delinquent premiums. 


II. 
IMPLEMENTATION OF PROGRAM 


During the time the Trustee’s Master Policy is in effect, the following 
procedures shall be followed: 

1. The Insurer shall produce an initial report substantially as set forth in 
Form I — Chapter 18 Motor Vehicle Physical Damage Insurance Program — 
Initial Report. Such Initial Report (Form I) shall be mailed to the Trustee 
and each Interested Party. 

2. Concurrently with the issuance of Form I, the Insurer shall mail Form 
II — Interested Party Verification — to each Interested Party. 

3. At or before the Section 341(a) meeting, a debtor and/or debtor’s 
attorney shall provide to the Trustee written evidence of motor vehicle 
damage insurance which notes the interest of all Interested Parties in any 
Motor Vehicle. If written evidence is not so provided, the debtor’s plan shall 
be deemed amended to provide for an additional payment to the Trustee at 
the monthly premium rate indicated in Form I. 

4. The issuance of Form I by the Insurer shall authorize the Trustee to 
provide a Certificate of Insurance (substantially as Form III — Certificate of 
Insurance) to Interested Parties. The Certificate of Insurance shall be 
provided as soon after the Section 341(a) meeting as is reasonably practi- 
cable. 

5. Any debtor shall have the right to cause the insurance which has been 
issued to be canceled at any time by motion, substantially in conformity with 
Form IV, for cause, including: 

(a) Proof of insurance coverage for the Interested Parties; 

(b) Waiver of coverage by all Interested Parties; 

(c) Motor Vehicle is inoperable; or 

(d) Value of Motor Vehicle is less than Five Hundred Dollars ($500.00). 

6. Insurance coverage shall be automatically provided upon motion filed 
with the Trustee (substantially in conformity with Form V) by an Interested 
Party stating that there is no insurance on a Motor Vehicle. The plan 
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payments shall be increased after motion by the Trustee by an order 
substantially in conformity with Form VI. 

7. Adebtor may choose to continue to have insurance coverage under the 
Master Policy after all Interested Parties have been paid in full by filing an 
affidavit with the trustee substantially in conformity with Form VII. The 
plan payments shall be increased after motion by an order substantially in 
conformity with Form VIII. 

8. Acreditor who has a lien or security interest in motor vehicle may file 
an election with the Trustee that the creditor does not want any of its 
borrowers to be able to purchase insurance under the Trustee’s Master 
Policy. If a creditor files such an election (Form IX), the provisions of this 
Local Rule shall not be applicable to any motor vehicle in which the creditor 
has a lien or security interest in any case filed thereafter. Insurance coverage 
pursuant to this Local Rule shall continue in all cases pending at the time a 
creditor’s election is filed. If after having filed such an election, the creditor 
revokes its election (Form X), then the Local Rule shall be in effect as to all 
cases in which the creditor has a lien or security interest in a motor vehicle 
filed subsequent to the revocation of the election and this Local Rule shall 
become retroactively applicable to all pending cases in which the creditor 
has a lien on or security interest in a motor vehicle as if the case were filed 
on the day the creditor revokes the election. 


HISTORY: Adopted July 1, 1990; revised 
January 12, 2006. 


Local Rule 2072-1. Notice to other courts. 


As soon as possible after the date the bankruptcy petition is filed with the 
United States Bankruptcy Clerk, the debtor is required to give written 
notification to each court or administrative tribunal in which there is pending 
litigation involving the debtor. Copies of that written notification shall be 
mailed on the same date to all attorneys of record in the pending lawsuits. 


HISTORY: Adopted August 1, 1985. 


Local Rule 2090-1. Attorneys -- Admission to practice. 


(a) Admission Generally. The bar of this Court shall consist of all attorneys 
admitted to practice before the United States District Court for the Eastern 
and Western Districts of Arkansas unless said attorney has been specifically 
suspended or disbarred by the Court. 

(b) Admission Pro Hac Vice. Any attorney who is a member in good standing 
of the bar of another state may be admitted to this Court pro hac vice upon a 
proper showing of qualifications to participate in a particular case or proceed- 
ing before this Court. Admission pro hac vice shall be by written motion 
accompanied by movant’s declaration signed under penalty of perjury assert- 
ing good standing in the state bar where movant maintains a law office. The 
applicant shall designate a member of the bar of this Court who maintains an 
office in the Eastern or Western District of Arkansas as local counsel. The 
Court may, for good cause shown, waive the requirement for local counsel upon 
written motion by the applicant. This rule is subject to the exceptions and 
practice by attorneys appearing in the United States District Court in the 
Texarkana Division of the Western District of Arkansas who reside in Texar- 
kana, Texas. 
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HISTORY: Adopted August 1, 1985; revised 
January 12, 2006. 


Local Rule 2090-2. Attorney discipline and disbarment. 


The standard of professional conduct for attorneys practicing in this Court is 
governed by the Arkansas Rules of Professional Conduct and Federal Rule of 
Bankruptcy Procedure 9011. The Court will refer violations of the Arkansas 
Rules of Professional Conduct to the Arkansas Committee on Professional 
Conduct for such actions and sanctions as the Committee deems appropriate. 
Additionally, the Court shall have such authority and discretion as are 
permitted by and under the Bankruptcy Code, the Federal Rules of Bank- 
ruptcy Procedure, statutory and common law, and the express and inherent 
powers conferred upon them. Sanctions may include suspension or disbarment 
from the practice before this Court. 

Any attorney who is suspended or disbarred, by the United States District 
Court for the Eastern or Western District of Arkansas is automatically 
suspended or disbarred, from practice before this Court for the same duration 
as ordered by the United States District Court. 


HISTORY: Adopted January 12, 2006. 


CASE NOTES 


Misconduct. 

Bankruptcy court exercised powers under 11 
U.S.C.S. § 105, Fed. R. Bankr. P. 9011 and this 
rule in sanctioning counsel for violating a prior 
order suspending him from practice in the court 
pending consideration by a state supreme court 
of the bankruptcy court’s findings that counsel 
had committed misconduct. In re Burnett, 455 
B.R. 187 (Bankr. E.D. Ark. 2011). 

Bankruptcy court properly sanctioned the 
debtor’s attorney because the attorney had no 
basis in law or fact for characterizing the post- 
petition alimony as prepetition, asserting that 


the debtor would continue to make alimony 
payments, and certifying that the debtor was 
current on his postpetition domestic support 
obligations, and the attorney’s actions were not 
mistakes as she knew that the bankruptcy 
court would not confirm a plan if past-due 
postpetition alimony was not paid; the bank- 
ruptcy court possessed authority to suspend the 
attorney from the practice of law in the Arkan- 
sas bankruptcy courts, and it did not abuse its 
discretion in doing so. Young v. Young, 789 F.3d 
872 (8th Cir. 2015). 


Local Rule 3015-1. Local Form for Plans Filed in Chapter 13 Cases. 


(a) All chapter 13 debtors, as well as the trustee and holders of unsecured 
claims, when proposing a plan pursuant to 11 U.S.C. §§ 1321, 1323, and 
1329(a), shall utilize Local Form 13-1, the Arkansas Chapter 13 Plan. The local 
plan form will be required for all cases filed on or after December 1, 2017. 

(b) Notwithstanding paragraph (a) above, a plan proponent is not restricted 
from proposing additional provisions or modifying the provisions of the 
Arkansas Chapter 13 Plan, so long as such nonstandard provisions are noted 
in the manner required by the form. Similarly, the requirement to use the 
Arkansas Chapter 13 Plan does not in any way limit a plan opponent from 
objecting to any provisions of a proposed plan. 


HISTORY: Adopted August 2, 2018. 
Local Rule 5001-1. Fayetteville satellite office. 


Repealed effective January 12, 2006. 
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Local Rule 5001-2. Location and office hours of clerk’s office. 


The Clerk’s office for the Eastern and Western Districts of Arkansas is in the 
United States Bankruptcy Courthouse at 300 W. Second Street, Little Rock, 
Arkansas. 


Mailing Address: 
300 West Second Street 
Little Rock, AR 72201 
Telephone: (501) 918-5500 


A satellite Clerk’s Office in the Western District is located in Room 316 of the 
John Paul Hammerschmidt Federal Building, 35 E. Mountain Street, Fayette- 
ville, Arkansas for the purpose of accepting all filings for the Fayetteville, 
Harrison, Fort Smith and Hot Springs Divisions. 


Mailing Address: 
35 East Mountain Street, Suite 316 
Fayetteville, AR 72701 
Telephone: (501) 582-9800 


Office hours for both offices are 8:00 a.m. to 5:00 p.m., Monday through 
Friday. (Closed on legal holidays.) 


HISTORY: Adopted August 1, 1985; revised 
December 21, 1998; revised January 12, 2006. 


Local Rule 5005-1. Computer related requirements. 
Repealed effective January 12, 2006. 


Local Rule 5005-4. Electronic filing. 


All pleadings and documents required to be filed with the Court shall be 
electronically filed. Electronic filing shall mean filed over the internet using 
the Court’s Electronic Case (“ECF”) System. Orders submitted in open court 
shall be announced and then emailed in Portable Document Format (“PDF 
format”). 

The Court adopts the Administrative Procedures for Electronically Filed 
Cases and Related Documents as the rules governing filing by electronic means 
and governing the ECF system for this Court. A document filed by electronic 
means in compliance with these rules constitutes a written paper for the 
purpose of applying all Local Rules, Standing Orders, the Federal Rules of 
Bankruptcy Procedure, and 11 U.S.C. § 107. 

Exceptions to this required procedure for electronically filing documents and 
pleadings include: 

(1) Documents under seal. 

(2) Pleadings and/or documents submitted by parties without legal rep- 
resentation. 

(3) Proofs of Claim filed by a creditor who is not a registered user of ECF. 

(4) Filer’s Internet failure. 

Filers experiencing Internet failure shall submit a pleading and/or 
document on diskette or CD in PDF format with an “Affidavit and Request 
to File” attached. A sample Affidavit can be found on the Court’s website. 
The Clerk’s Office will electronically file the pleading and/or document on 
behalf of the filer. 
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(5) Court’s Internet failure. 

If a filer attempts to electronically file a nlenditig and/or document but 
cannot do so because ECF is not accessible, the filer should consult the 
Administrative Procedures for Electronically Filed Cases and Related 
Documents for guidance. 

(6) Waiver Granted by Chief Judge. 

Upon a written request by a party demonstrating adequate grounds, the 
Chief Judge may waive the requirement for electronic filing and/or any 
rule contained in the Administrative Procedures for Electronically Filed 
Cases and Related Documents. 

Filers filing pleadings and/or documents via paper, who do not fall under one 
of the exemptions listed above, will be issued an Order to Show Cause why they 
cannot file electronically, and will be requested to appear before this Court. 

The following information is to be provided at the time of filing a bankruptcy 
petition or adversary proceeding, whether or not such filing is accomplished by 
electronic means: 

1. Attorneys are to include their complete address, phone number, and 
state bar number on all filings. 

2. All information on the adversary proceeding cover sheet must be filled 
in completely. 


HISTORY: Adopted January 12, 2006. 
CASE NOTES 


Filing. which filing could have been accomplished elec- 
Counsel’s delay in filing a bankruptcy case tronically per Fed. R. Bank. P. 5001 and this 

belied his claim that there was an urgent need rule. In re Burnett, 455 B.R. 187 (Bankr. E.D. 

to file the case because a skeletal petition could Ark. 2011). 

have been filed per Fed. R. Bankr. P. 1007(c), 


Local Rule 7026-1. Discovery rules. 


Repealed effective November 8, 2001. 


Publisher’s Notes. provisions by local rule or general order, this 

Because F. R. Civ. P. 26 as amended in _ rule, originally adopted 1/26/95, was in conflict 
December 2000 no longer authorizes the Bank- with F. R. Civ. P. 26, and was therefore repealed 
ruptcy Court to opt out of any of its applicable | November 8, 2001. 


Local Rule 7033-1. Interrogatories and depositions. 

Discovery depositions, interrogatories, requests for production or inspection 
and responses thereto shall not be filed with the Clerk of the Court except 
those portions of the discovery that are relevant to motions permitted by the 
Federal Rules of Bankruptcy Procedure as exhibits. 


HISTORY: Adopted August 1, 1990; revised 
January 12, 2006. 


Local Rule 9013-1. Attorneys submitting orders. 


Repealed effective January 12, 2006. 
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Local Rule 9015-1. Jury trial. 


a. Issues triable as a matter of right by jury shall be by jury. The Federal 
Rules of Bankruptcy Procedure provide for demanding a jury trial. 

b. On motion of a party or on its own motion, the Bankruptcy Court for the 
Eastern and Western Districts of Arkansas shall determine whether there is a 
right to jury trial on the issues for which a jury is demanded. 

c. Ifa party is entitled to a jury trial on the issues for which a jury has been 
demanded and all parties express their consent by filing a statement pursuant 
to Federal Rule of Bankruptcy Procedure 9015, the Bankruptcy Court shall 
conduct a jury trial. If any party does not consent, the jury trial issue shall be 
referred to the appropriate United States District Court for further proceed- 
ings. 

d. Ifa jury trial is appropriate for non-core issues and all parties consent to 
a jury trial, said consent shall also be deemed to be consent for the Bankruptcy 
Judge to enter a final and dispositive order. 


HISTORY: Adopted May 20, 1992; revised 
March 9, 2001; revised January 12, 2006. 


Local Rule 9019-1. Consent orders. 


a. This rule governs the submission of proposed orders concerning matters 
which are agreed to by the affected parties (referred to herein as “Consent 
Orders”). 

b. The party responsible for preparing the order is the party designated by 
the Court or the party agreed to by the parties themselves. 

c. A party submitting a Consent Order to the Court shall forward a copy of 
the proposed order to the opposing attorney who shall have fourteen (14) days 
from the mailing or transmission of such order in which to object to the form 
or content of the order. Upon obtaining the signature(s), counsel should 
promptly submit the order to the Court. If opposing counsel does not respond 
in fourteen (14) days, the order is considered to be a Consent Order and the 
party preparing the order may submit it to the Court. 

d. Routine orders which by their nature are administrative according to the 
local practice (referred to herein as “Routine Orders”) may be submitted to the 
Court without complying with this local rule. 

e. An attorney shall not submit a proposed order unless the order is a 
Consent Order or a Routine Order, as defined in this rule. 


HISTORY: Adopted January 12, 2006; 
amended December 1, 2009. 
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Admission to bar, Bank Rule 2090-1. 

Discipline and disbarment, Bank 
Rule 2090-2. 
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CLERK’S OFFICE. 

Hours of operation, Bank Rule 
5001-2. 

Location, Bank Rule 5001-2. 


CONSENT ORDERS, Bank Rule 
9019-1. 
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DEPOSITIONS, Bank Rule 7033-1. 


DISCIPLINE AND DISBARMENT 
OF ATTORNEYS, Bank Rule 
2090-2. 


DISCOVERY, Bank Rule 7033-1. 


E 
ELECTRONIC FILING, Bank Rule 
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Motor vehicle physical damage 
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Chapter 13 cases, Bank Rule 2015-1. 


INTERROGATORIES, Bank Rule 
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LOCAL RULES OF THE UNITED STATES 
BANKRUPTCY APPELLATE PANEL 
FOR THE EIGHTH CIRCUIT 


(Effective Jan. 1, 1997; revised July 20, 2010; July 21, 2014; Dec. 1, 2014; Nov. 1, 
2016.) 


Rule 

Local Rule 8005A. Election to have appeal heard by the district court; Applicable rules; Dismissal. 
Local Rule 8009A. Record and issues on appeal. 

Local Rule 8010A. Completion of the transcript and transmission of record. 
Local Rule 8011A. Electronic filing and noticing. 

Local Rule 8013A. Motions. 

Local Rule 8014A. Briefs. 

Local Rule 8015A. Form and length of briefs. 

Local Rule 8018A. Appendix not required. 

Local Rule 8024A. Duties of the clerk of the bankruptcy appellate panel. 
Local Rule 8026A. Admitting and disciplining attorneys. 


Local Rule 8005A. Election to have appeal heard by the district court; 
Applicable rules; Dismissal. 


(a) Election to Have Appeal Heard by the District Court. Appellant’s election 
to have the appeal heard by the district court shall be filed with the clerk of the 
bankruptcy court. Any other party’s election shall be filed with the clerk of the 
bankruptcy appellate panel. The filing of any paper by an appellee with the 
bankruptcy appellate panel, except a Notice of Appearance, waives the time 
remaining in the thirty-day period to elect to have the appeal heard in district 
court. Until a timely election to have the appeal heard by the district court is 
filed, all motions and other papers shall be filed with the clerk of the 
bankruptcy appellate panel. 

(1) Timeliness of Election; Clerk’s Duties. The election to have the appeal 
heard by the district court shall be made by using Official Form 417A or 
417B, as applicable, or a form in substantial conformity with those forms. If 
any party makes a timely election to have the appeal heard by the district 
court, the clerk shall enter an order transmitting the appeal to the clerk of 
the district court. 

(2) Determination of Validity of Election. If any party questions the 
validity of the election, the clerk shall refer the question to a panel. 

(3) Cross-Appeals. If a party makes a timely election to have the appeal 
heard by the district court, any cross-appeal shall also be heard by the 
district court. Conversely, if no party makes a timely election to have the 
appeal heard by the district court, any cross-appeal shall be heard by the 
bankruptcy appellate panel. 

(b) Applicable Rules. These Rules are promulgated under the authority of 
Fed.R.Bankr.P. 8026 and the Judicial Council of the Eighth Circuit’s resolution 
dated April 10, 1996, entitled “Order of the Judicial Council Establishing a 
Bankruptcy Appellate Panel.” 

(1) Citation. These Rules will be known as the Local Rules of the United 
States Bankruptcy Appellate Panel for the Eighth Circuit and cited as: L.R. 
BAP 8th Cir. 

(2) Effective Date. These Rules are effective January 1, 1997, as amended 
July 20, 2010, July 21, 2014, December 1, 2014, and November 1, 2016. 
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(3) Federal Rules of Bankruptcy Procedure 8001 et seq. Part VIII of the 
Federal Rules of Bankruptcy Procedure (Rule 8001 et seq.) applies to 
proceedings in this court unless suspended as allowed by Fed.R.Bankr.P. 
8028. 

(4) Other Applicable Rules. When Part VIII of the Federal Rules of 
Bankruptcy Procedure and these Rules are silent as to a particular matter 
of practice, the court may order application of the Federal Rules of Appellate 
Procedure or the Local Rules of the United States Court of Appeals for the 
Eighth Circuit. 

(c) Dismissal. If an appellant fails to comply with Part VIII of the Federal 
Rules of Bankruptcy Procedure or these Rules, the clerk shall notify the 
appellant that the appeal will be dismissed for want of prosecution unless the 
appellant remedies the default within fourteen days after the clerk issues the 
notice. If an appellant fails to remedy the default within the fourteen-day 
period, the clerk shall enter an order dismissing the appeal for want of 
prosecution and shall issue the mandate to the clerk of the bankruptcy court 
from which the appeal originated. After the appeal has been dismissed under 
this Rule, there is no remedy for default except by order of the court. The 
dismissal of an appeal shall not limit the court’s authority to take disciplinary 
action against defaulting parties or counsel in appropriate cases. 


Local Rule 8009A. Record and issues on appeal. 


The appellant’s designation of the items to be included in the record on 
appeal pursuant to Fed.R.Bankr.P. 8009, and the appellee’s supplemental 
designation, should specifically include (in addition to those items referenced 
in Rule 8009(a)(4)) any exhibits received into evidence in the bankruptcy court 
to be considered on appeal. If the exhibits or other items to be included in the 
record on appeal pursuant to Fed.R.Bankr.P. 8009(a)(4) appear on the bank- 
ruptcy court docket in electronic form, parties shall designate them by filing a 
list of the relevant bankruptcy court docket numbers. If the exhibits or other 
items to be included in the record on appeal do not appear on the bankruptcy 
court docket, the parties shall file them electronically on the bankruptcy 
appellate panel’s docket via CM/ECF. In addition, the record on appeal 
includes other relevant documents from the bankruptcy court docket, as 
determined by the bankruptcy appellate panel. Nothing in this rule affects the 
parties’ obligations pursuant to L.R. BAP 8th Cir. 8010A. 


Local Rule 8010A. Completion of the transcript and transmission of 
record. 


(a) Transmission of the Preliminary Record. Unless the appellant has filed 
an election to have the appeal heard by the district court, promptly upon the 
filing of a notice of appeal, the clerk of the bankruptcy court shall transmit to 
the clerk of the bankruptcy appellate panel a notice that an appeal has been 
taken. 

(b) Supplemental Record. The clerk of the bankruptcy court shall supple- 
ment this preliminary record by transmitting to the clerk of the bankruptcy 
appellate panel notice of any subsequently filed appeal-related motions and 
orders. 

(c) Transmission of the Record. Transmission of the preliminary record and 
any supplemental record to the clerk of the bankruptcy appellate panel 
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constitutes transmission of the record on appeal for the purposes of Fed.R- 
_Bankr.P. 8010(b). 

(d) Docketing the Appeal. The clerk of the bankruptcy appellate panel shall 
docket the appeal and establish a schedule for the completion of the transcript 
and the filing of briefs. The clerk shall notify all parties to the appeal and the 
clerk of the bankruptcy court that the matter has been docketed and a briefing 
schedule established. At the time of the docketing the clerk shall assign the 
case a unique, permanent bankruptcy appellate panel case number. 

(e) Duty of the Court Reporter to Prepare and File the Transcript. The 
acknowledgment of a transcript request prepared by the reporter, electronic 
court recording operator or transcribing service shall be filed with the clerk of 
the bankruptcy court pursuant to Fed.R.Bankr.P. 8010(a)(2)(A) and sent to the 
clerk of the bankruptcy appellate panel. 

(f) Duty of the Bankruptcy Court Clerk to Transmit the Transcript. Upon the 
filing of the transcript, the clerk of the bankruptcy court shall transmit an 
electronic copy of the transcript to the clerk of the bankruptcy appellate panel, 
who shall file it under seal. 


Local Rule 8011A. Electronic filing and noticing. 


(a) Electronic Filing. All documents, other than those filed by an inmate, 
shall be filed electronically. The electronic image of the document will consti- 
tute the original document for all court purposes. Filing is complete when the 
document is received in the clerk’s database. 

To each document filed electronically, the filer must add a certificate 
verifying that the original was signed by the attorney or party shown as the 
filer. The original signed document must be maintained by the filer for a 
period not less than the maximum allowable time to complete the appellate 
process. Upon request, the original document must be provided to other 
parties or to the court. 

The clerk may allow a clerk of the bankruptcy court to transmit the notice 
of appeal and other required docketing documents electronically. Receipt of 
these documents is complete for filing purposes when they are received in 
the clerk’s database. 

(b) Electronic Noticing. If a party makes a timely election to have the appeal 
heard by the district court, any cross-appeal shall also be heard by the district 
court. Conversely, if no party makes a timely election to have the appeal heard 
by the district court, any cross-appeal shall be heard by the bankruptcy 
appellate panel. 


Local Rule 8013A. Motions. 


(a) Orders the Clerk May Grant. The clerk has discretion to enter orders on 

behalf of the court in procedural matters, including, but not limited to: 

(1) applications for leave to file over-length briefs; 

(2) extensions of time to file briefs, transcripts, and appendices; 

(3) corrections to briefs, pleadings, or the record; 

(4) supplementation of the record on appeal; 

(5) incorporation of the record from prior appeals; 

(6) consolidation of appeals; 

(7) substitution of parties; 

(8) motions to appear as amicus curiae; 
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(9) requests by amicus curiae counsel to participate in oral argument by 
sharing time with other counsel; 

(10) advancement or continuance of cases; 

(11) withdrawal of counsel; and 

(12) extensions of time to file motions for rehearing and motions for 
attorneys’ fees. 

If any party seeks reconsideration of an order entered under this section, 
the clerk shall submit the matter for ruling by a panel. 

(b) Motion to Dismiss. A party may move to dismiss an appeal for failure to 
comply with the Federal Rules of Bankruptcy Procedure, these Rules, or any 
other rule made applicable to the appeal. 

(c) Motion for Extension of Time for Filing Brief. A motion for extension of 
time for filing a brief shall: 

(1) be made within the time limit established by the court’s briefing 
schedule for the filing of such brief and shall be accompanied by proof of 
service on any party not a CM/ECF participant; 

(2) be supported by a declaration stating the time when the brief is due; 
how many extensions of time, if any, have been granted and when the brief 
was first due; and whether any previous requests for extensions of time have 
been denied or denied in part; and 

(3) briefly recite the reasons why such an extension is necessary and the 
amount of time requested. Any motion for an extension of time to file a brief 
on the ground that the transcript is unavailable must affirmatively show 
that the transcript was timely ordered and paid for or must state why the 
transcript was not so ordered. 

Pursuant to L.R. BAP 8th Cir. 8013A(a)(2), the clerk is authorized to rule 
on all motions for extension of time to file a brief. Motions for extension of 
time will be processed promptly and without awaiting responses from 
opposing counsel. Any objection received after an order has been entered on 
the motion may be treated as a request for reconsideration. 

(d) Emergency Motion. If a movant certifies that to avoid immediate irrepa- 
rable harm, relief is needed on an expedited basis, the motion shall be 
governed by Fed.R.Bankr.P. 8013(d) and the following requirements: 

(1) Any motion under this Rule shall have a cover page bearing the legend 
“Emergency Motion” and the caption of the case. 

(2) Acertificate of counsel for the movant shall follow the cover page and 
shall contain: 

(A) Facts showing the existence and nature of the claimed emergency; 

(B) The telephone numbers and office addresses of moving and opposing 
counsel and parties who are not represented by counsel; 

(C) When and how the other parties were notified and whether they 
have been served; or if not notified and served, why that was not done; and 

(D) If the relief sought in the motion was available in the bankruptcy 
court, a statement as to whether all grounds advanced in support of the 
motion brought before the bankruptcy appellate panel were submitted to 
the bankruptcy court, and, if not, the reasons why. 

(3) An appendix to the Emergency Motion shall be served and filed with 
the motion and shall include the following: 

(A) A copy of the notice of appeal (if applicable); 

(B) A copy of the judgment, order, or decree from which the appeal is 
taken; and 

(C) A copy of the bankruptcy court’s order denying the movant emer- 
gency relief. 
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(4) Emergency motions and responses shall be filed with the clerk. The 
movant must use every practicable effort to notify and serve opposing 
counsel, using the quickest method available. The burden is on the movant 
to provide to the clerk and to opposing counsel copies of all documents 
relevant to the motion. 

(e) Reconsideration of Order. Any party adversely affected by an order 
entered under the provisions of this Rule may file a motion to reconsider, 
vacate, or modify the order within fourteen days after its entry. The motion 
shall be referred to a panel. 


Local Rule 8014A. Briefs. 


(a) Briefs. All briefs shall identify all citations to the record by either (1) a 
hyperlink to the docket entry, page, and line or (2) the docket number, page, 
and line. 

(b) Form of Briefs. In addition to the requirements of Fed.Rs.Bankr.P. 8014 
and 8016, the brief (except for amicus briefs filed pursuant to Fed.R.Bankr.P. 
8017) shall include: 

(1) Certification of Interested Parties. A Certification of Interested Parties 
shall include a list of persons, associations of persons, firms, partnerships, 
and corporations which may have an interest in the outcome of the case in 
substantially the following form: 


NUMBER AND TITLE OF THE APPEAL 

Certification Required By L.R. BAP 8th Cir. 8014A(b)(1): The undersigned, 
counsel of record for__..-=-== = CCts—‘CSCSCSS certifies that the following 
listed party (or parties) has (have) an interest in the outcome of this 
appeal. These representations are made to enable the judges of the panel 
to evaluate possible disqualification or recusal. 

(Here list the names of all such parties and identify their connection and 
interest with the appeal.) 

(Signature) 


(2) Certification of Related Cases. A Certification of Related Cases shall 
include a statement of all known related cases before a United States Court 
of Appeals, a United States District Court, a United States Bankruptcy 
Court, or a United States Bankruptcy Appellate Panel. A related case is one 
which involves substantially the same litigants, or one which involves 
substantially the same factual pattern or legal issue. 

(c) Service of Briefs. Service shall be made by CM/ECF upon filing of the 
brief. However, one paper copy of the brief shall be served on any party who is 
not a CM/ECF participant. The brief shall be accompanied by a certificate 
stating the date and method of service, as well as the address to which the brief 
was served. 


Local Rule 8015A. Form and length of briefs. 


The bankruptcy appellate panel may accept briefs that do not meet all the 
requirements of Fed.R.Bankr.P. 8015. 


Local Rule 8018A. Appendix not required. 


Parties shall not file an appendix in paper form. Parties may comply with the 
appendix requirements set forth in Fed.R.Bankr.P. 8018(b) and (c) by filing a 
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list of relevant bankruptcy court docket entry numbers in lieu of copies of the 
pleadings. This list may be filed as a separate document or may be attached to 
a party’s initial brief. 


Local Rule 8024A. Duties of the clerk of the bankruptcy appellate 
panel. 


(a) Clerk of the Bankruptcy Appellate Panel. 

(1) Designation of Clerk. The Clerk of the United States Court of Appeals 
for the Eighth Circuit shall serve as the Clerk of the United States 
Bankruptcy Appellate Panel for the Eighth Circuit. Unless it is inconsistent 
with the context, the word clerk in these Rules means the Clerk of the 
United States Bankruptcy Appellate Panel for the Eighth Circuit. 

(2) Communications to the Bankruptcy Appellate Panel. All communica- 
tions to the bankruptcy appellate panel shall be addressed to: 


Clerk of the Court 

United States Bankruptcy Appellate Panel 
for the Eighth Circuit 

Thomas F. Eagleton Courthouse 

111 S. Tenth Street, 24th Floor 

St. Louis, MO 63102 


(b) Issuance of Mandate. The clerk shall issue the mandate of the court 
seven days after the expiration of the time for filing a motion for rehearing. The 
mandate is effective when issued. 

(c) Stay of Mandate. The court’s mandate may be stayed on the following 
conditions: 

(1) On Motion for Rehearing. The timely filing of a motion for rehearing 
will stay the mandate until disposition of the motion unless otherwise 
ordered by the court. If the motion is denied, the mandate shall issue seven 
days after entry of the order denying the motion. 

(2) Pending Appeal. A party who files a motion requesting a stay of 
mandate pending appeal to the United States Court of Appeals for the 
Eighth Circuit must show that the appeal presents a substantial question 
and that there is good cause for a stay. The stay cannot exceed thirty days 
unless the period is extended for cause shown or unless a notice of appeal is 
filed during the period of the stay, in which case the stay will continue until 
final disposition by the Court of Appeals. The clerk shall issue the mandate 
immediately when a copy of an order of the Court of Appeals is entered 
disposing of the appeal. The court may require a bond or other security as a 
condition to the grant or continuance of a stay of the mandate. 


Local Rule 8026A. Admitting and disciplining attorneys. 


(a) Admission. Any attorney admitted to practice before the Court of 
Appeals for the Eighth Circuit, and in good standing before that court, may 
practice before the United States Bankruptcy Appellate Panel for the Eighth 
Circuit. No separate admission fee shall be required. An attorney who is not 
admitted may file a written pleading but may not appear to present oral 
argument. 

(b) Discipline. The court may take any appropriate disciplinary action 
against an attorney who practices before it for conduct unbecoming a member 
of the bar or for failure to comply with these Rules or any court Rule. Counsel 
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will be afforded reasonable notice, an opportunity to show cause to the 
contrary, and, if requested, a hearing. The bankruptcy appellate panel may 
direct the clerk to refer a disciplinary matter to the United States Court of 
Appeals for the Eighth Circuit. 
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